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REPORT. 

STATE OF IOWA, } 
ATTORNEY-GENERAL's OFFICE, 

D ES MOINES. 

To tl<e Honorable .Albert B. Cummins, Gover,or of IlnDa: 
In compliance with the requirements of law, I hereby submit 

to you a report of the business transacted by thi s office during 
the years 1900 and 1901. 

Schedule "A" is a complete list of all criminal appeals sub· 
mitted to the supreme court of which disposition has been made. 

Schedule "B" is a list of all of the civil cases tried in the 
different courts of the state and of the United States, with the 
results of such trial s. 

Schedule "C" is a statement of all criminal and civil cases 
pending on the first day of January, 1902. 

Schedule " D " is the official written opinions delivered by this 
office during the years 1900 and 1901. 

CRIMINAL APPEALS. 

ThP. policy of thi s office, that all appeals in criminal cases 
shall be submitted to the supreme court at as early a day as can 
be reasonably done, has been followed as s trictly as is practi· 
cable, and the results have been satisfactory. It is now gener
ally unders tood by the members of the bar throughout th e s tate 
that unnecessary delays in the determination of appeals in crim. 
ina! cases cannot be obtained , and the cases are as a rule 
promptly prepared and submitted for determination by the 
supreme court . 

Comparatively few of the judgments of the district courts in 
criminal cases are reversed by the supreme court, and this fact is 
evidence of the ability and care with which this class of cases is 
tried in the district courts of the state. The criminal laws of the 
state are as a rule wi sely and faithfully administered, and gener
ally well enforced throughout the state. 

During the past year there has bee n an unusual number of 
murder cases tried in the district and supreme courts. 
unable to suggest any reason why this condition exists. 

(3) 
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withstanding this fact, the criminal statistics of the state com
pare favorably with those of other states, and our people are, as 
a rule, law abiding citizens. 

CIVlL CASES. 

Schedules "B" and "C" furnish information as to the status of 
the civil cases in which the state is a party, and it is net deemed 
necessary to refer to all of such cases here in detail. 

The most impcrta nt of this class of cases now pending in the 
courts are what is known as 

THE LAKE BED CASES. 

When the original government survey of the lands within the 
state of Iowa was made, many lakes we re meand e red and 
excluded from the public lands claimed by the government, 
wh ich have since become d ry, either by natura l or artificial 
means. The drying up of these lal<es has left large tracts of 
land which were not included in the government survey, and the 
question as to the owner 5hip of such lands is now involved tn 

several suits pending in the district courts. 
It is the c laim of the state that it holds the a bsolute title to 

all lakes and lake beds within the state under its right of sov
e reignty , while it is urged on the other hand, by those opposed 
to the claim made by the state, that such lake beds were, and are, 
a part of the swamp lands of the state, which passed from the 
government to the state, and from the state to the county in 
which the same are situated, and from the counties to individual 
purchasers. 

The case of Rood v. Wallace is now pending in the supreme 
court of the United States upon a writ of error to the supreme 
court of the state, the state of Iowa, as intervenor there in, 
being the plaintiff in error. The case h as been argued fully in 
print, and will be submitted for determination at th e October 
term of th e supreme court of the United States . 

Another case of like character is pending in the district court 
of Greene county, and it is hoped that a decision of these cases 
will determine the rights of the state in the lake bed lands. 

COLLATERAL I HERITANCE TAX. 

The law imposing a tax upon collateral inheritance has been 
before the supreme court in several cases for construction, and 
many questions involved have been determined by that court. 
-Questions are, however, continually arising as to the interpreta-
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tion and intent of this law which have not been settled by the 
courts, and which are frequently difficult of determination. The 
solution of these que~tions has imposed a large amount of labor 
upon thi office. 

The law has in some respects been criticised as imposing a 
hardship upon persons who succeed to property subject to the 
collateral inheritance tax. One case where such criticism was 
made came to this office for determination. 

The decedent was a resident of Pennsylvan ia and owned real 
es t ate in Iowa. By th e terms ot hi s will h e directed that all of 
his real estate be sold and converted into personalty, and then 
divided among certain collateral heirs. 

Under the laws of Pennsylvania, a will which provides that 
real estate shall be converted into personalty, draws to the juris· 
diction of that state such real estate as personal property of the 
deceased, although it may be situated in another state; and 
under the decision s of the courts of that s tate such real es tate 
becomes liabl~ to pay the collateral inheritance tax impose d by 
the laws of Pennsylvania. 

Under our s tatute there is no doubt that real estate situated 
within thi s state is liable for the collateral inheritance tax 
imposed by the laws of this state, and the diverse holding of the 
separate jurisdictions thus makes such property subject to double 
taxation. This is undoubtedly a hardsh ip upon the persons who 
succeed to the inheritance of such real estate, but I see no way 
out of the difficulty, except for the supreme court of Pennsyl· 
vania to reverse its decision as to the liability of real estate 
located elsewhere than within its jurisdiction to pay a collateral 
inheritance tax within that state. The holding of that court has, 
by the courts of several states, been criticised as being clearly 
illogical, and not in harmony with the taxing powers of the sev· 
eral s tates. 

On the whole, however, I believe the collateral inheritance tax 
law is salutary in its effect, beneficial to the state, and produces 
a revenue with as little hardship as any system of taxation which 
has been devised. 

CORPORATIONS. 

The law requires the attorney-general to examine and approve 
the articles of incorporation of certain classes of insurance com
panies, and the amendments thereto, before the same can be 
approved by the auditor of state and a certificate issued to such 
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company giving it the right to transact business within the state. 
This provision of the statute necessarily also brings to the 

attorney-general for examination the policies and contracts pro
posed to be issued by such ins~:~rance co mpanies, as well as their 
by-laws which fix the method of transacting their business, 
Such examination imposes upon the attorney-general a la rge 
~moun t of labor and responsibility, and there should, in my 
Judgment, be a prov is ion of law requiring insurance companies to 
pay a reasonable compensation for such labor . 

In my opinion all articles of incorporation required by law to 
be filed with eithe r of the state departments, should be submitted 
to the attorney-general and to the exe cutive council for approval, 
and that no grant of corporate rights or of corp0rate franchise 
should be made by the state except upon such approval. 

Corporations seeking corporate franchises and powers from the 
state should submit to the attorney-general and to the executive 
council not only their art icles of incorporation, stating in general 
terms th e character of the business of the corporation, but a com
plet: _rlan of th~ business sought to be transacted by such cor
poratiOn, s tated 1n detail, that such officers may determine before 
a corporate fr a nchise is granted by the state and a certificate 
issued to s uch corporation authorizing it to transact business 
wit~in the :' t.ate, whether the bu s ines s which it proposes to trans
act Is a legttimate business, and not opposed to the public policy 
of the state. 

A large portion of the entire business tran sacted within the 
state is_clone by in~orporated companies, and many corporations 
are aslnng that the1r articles of incorporation be filed by the sec
retary of state and a certificate issued permitting them to transact 
busin:ss, Which, to say the least, is of doubtful legitimacy. Bond 
and _m~estment companies, co-operative and home building 
assoc1at1ons and other companies and as~ociations of like char
acter, have multiplied rap idly throughout the s tate, and are claim
in_g the right to transact business within the state, practically 
Without the supervision of any of its officers. 

While the power to determine whether the business proposed 
~o be transacted by a corporation is legitimate, must necessarily, 
1n some degree at least, be lodged with the secretary of state or 
other ~fficer to _whom the articles of incorporation are presented 
for filing, the nght to reject and refuse to file articles of incor
poration of companies_ seeking to transact a business which is 
against public policy, should be clearly defined by law and, in my 
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judgment, lodged with the attorney-general and the executi\'e 
council. 
~ o corporation desiring to transact a legitimate business within 

the state can object to its articl~s of incorporation being examined 
and passed upon by the attorney-general and the cxecuti,-c coun
cil, and such a law would have the effect of pre \·enting the organi
zation of companies for the purpose of transacting a busi ness of 
doubtful legitimacy. 

I SURANCE I AWS. 

The insurance Lmvs of the state are in adequate for the go e rn
ment a nd control of insurance companies doing business therein. 
They are incongruous, inharmonious and conflict in g, and I b ' licvc 
it would be wise for the legislature to repeal every lin of the 
present insurance laws and enact a complete, harmonio us and 
adequate insurance law by which the various kinds of insurance 
would be classified and the ri gh ts and duties of insurance com
panies clearly defined. 

Iowa has bee n a fruitful field for the organization of insurance 
companies. Many companies have been organized within the 
state apparently for the sole benefit of the managers th e reof, and 
without regard to the interests of the members or policy holde rs. 
Under the present law it is practically impossible to preven t the 
organization of such companies. 

An insurance department should, in my judgment, be created 
by the legislature, which should have the supervision and ge neral 
control of all classes of insurance, including fraternal benefit 
societies. 

BOARD OF LAW EXAMINERS. 

The creatiOn of a state board of law examiners by the twenty
eighth general assembly has imposed upon the attorncy-g •ncral a 
considerable amount of additional labo r. The preliminary work 
required for the examination of the a pplicants by the board, neces
sarily falls upon him as chairm an th e reof. The operation of the 
law to the present time has been very satisfactory, and I have no 
doubt that the ultimate result will be very beneficial to the bar of 
the state. 

In this connection I desire to bear witne ss to the fidelity and 
ability of the other members of the board in the work of carry
ing out the provisions of the law relating to the examination of 
applicants to the bar. The members were happily selected by 
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the supreme court, and the work of the board has been most 
harmonious. 

MONEY RECEIVED. 

The only money received by me to the present time is the sum 
of $37.go, which was unexpended balance of the amount required 
to be deposited with the clerk of the United States supreme 
court for costs in Campbell v. Waite, which was taken to that 
court upon a writ of error by the state. The amount was received 
by me April 17, 1gox, and on the same day paid to the state 
treasurer, whose receipt I hold therefor. 

NEEDS OF THE OFFICE. 

There is now allowed by law an assistant attorney-general who 
receives an annual salary of $1,200. In my judgment this sum is 
insufficient compensation for the labor of a lawyer who is fitted 
by education and training to do the work of an assistant in th> 
office. 

I call attention to what was said by my predecessor in his last 
biennial report upon the subject, and the comparisons which he 
makes between the compensation paid the assistant in the attor
ney·general's office of this state and other states having substan
tially the same population. The office of assistant attorney-gen
eral must be filled by one who has received a liberal education 
and thorough training in law, and has had experience in the prac
tice, and yet the salary which is fixed by the legislature as com
pensation for the time and services of a person so equipped, is 
$12oo-less than is paid the clerks in other departments of the 
state. 

A bill was introduced in the senate at the last session of the 
general assembly raising the salary of the assistant attorney-gen
eral to $2,000. The committee on compensation of public officers 
reported it back for passage amended so as to make the compen
sation $1,500. In this form it passed the senate, but did not pass 
the house. The same session of the legislature raised a number 
of the salaries of the clerks and bookkeepers in the different 
departments, and many of them are now receiving a salary m 
excess of that paid the assistant attorney-general. 

I find no fault with the legislature for raising the salaries of 
clerks and bookkeepers in the state departments, as I believe the 
state should pay its employes liberally; but I think the legisla
ture has fallen into a serious error when it expects to obtain a 
trained lawyer, competent to perform the work required of an 
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assistant in the office of the attorney-general, for 1,200 a year, 
I hopP. the next legislature will see the necessity of fixing an 
adequate compensation for this office. 

A set of the reports of the supreme court of the United tates 
is greatly needed in this office. Aside from the reports of our 
own court, the reports of no other court (\re so frequently con
sulted, and it is a great drawback and hindrance to the prosecu
tion of the work of the office to be compelled to go or send to the 
library whenever it is neces ary to examine a decision contained 
in one of these reports. 

The idea appears to have grown up in the minds of the peopl , 
and particularly of the legislators of the state, that the work of 
the office of the attorney-general can be successfully performed 
without a welt equipped office. Nearly a hundred briefs and argu
ments in cases are written in a year, nearly as many opinions pre
pared upon important questions during the same length of time; a 
large number of briefs in the courts of the state in civil cases 
must be prepared and the general routine work of the office trans
acted. All this is expected of the office with a meager equip
ment and an insufficient and underpaid office force. 

It is a great draft upon the time of the attorney·general and 
his assistants to be compelled to go to the state library every 
time it is necessary to examine a case contained in a report of 
the supreme court of the United States.· The cost of a set of 
these reports is small, and they should be made a part of the 
equipment of the office. 

In conclus ion, permit me to express my appreciation of the 
courtesy extended to me by you and the other officers of the 
state with whom my official dut ies have brought me in contact, 
and to say that our relations have been most pleasant during my 
term of office. I also acknowledge the faithful and valuable ser
vices of my assistant, Mr. Chas. A. Van Vleck, and the other 
members of my office force. If the work of the department is 
deserving of any commendation, it is largely due to the efficient 
manner in which they have discharged their duties. 

Respectfully submitted, 
CHAS. W. MuLLAN, 

Attorney- General. 



SCHEDULE "A." 

The following is a li st of criminal cases submitted to the supreme court, and also rehearings asked during 
the years 1900 and 1901, and the final disposition of the cases: 

TITLE OF CASE. COUNTY. DECISION. OFFENSE. 

State v. Wru. M. Bair, appellee ........ ........ .. ! Audubon .. ......... . Reversed December 20, 1900 Practicing medicine as an itinerant 

State v. Wm. J. Baughman, appellant... .. . 
State v. Jane Stinson Beebe, appellant... .. . 
State v. Theodore Burdock, appellant.. ..... . 
State v. Jesse Bige, appellant .. .................... .. . 
State v. Chas. Bishop, appellant ............ ...... . 
State v. Wm. Boone, appellant.. .... ............. . 
State v. John W. Booth, appellant.. ............ . 
State v. L. R. Bone, appellant ........ ............... . 
State v. Joseph Burns, appellant... ............. . 

Cass ...... .......... . 
Linn ................. . 
Clinton .... .. ....... . 
Hamilton ........ . 
Mitchell .......... . 
Johnson ............ .. 
Howard ......... . 
Cerro Gordo ... 
Dubuque ......... .. 

State v. Max Bysong, appellant ......... ........... ! Fayette ..... ... .. 

State v. Chas. Carnagy, appellant ... ..... ..... .. 
State v. S. B. Carter, appellant ................. .. 
State v. James Chapman, appellant ...... .... . 
State v. Irvin Chauvet, appellant.. .......... .. .. . 

Linn ........ ......... . 
Wanen .......... . 
Jones ........ ...... . 
Sao ................. .. 

physician. 
Affirmed April 18, 1900 ........ Incest. 
Affirmed DecembH 18, 1901 Keeping house of ill-fame. 
Reversed October 16, 1900 Murder. 
Reversed December 19, 1900 Seduction. 
AfTirmed October 20, 1 900 .... Burglary. 
Affirmed May 28, 1900 ............ Assault with intent to commit murder. 
Affirmed December 20, 1901 Perjury. 
R-versed October 9, 11101.. .. Murder. 
Reversed on reheariag April 

10, 1900 .................... .......... .. 
Reversed December 19, 1900 

Affirmed May 24, 1900 ..... . . 
Reversed October 4, 1900 ... . 
Affirmed February 6, 1900 .. . 
Affirmed October 2, 1900 .. .. 

Seduction. 
Assault with intent to inflict great 

bodily injury. 
Rape. 
Obtaining property by false pretense. 
Burglary. 
Keeping house of ill-fame. 

State v. Simon Clipper and Fred Klocke, 
appellants ...................... .................................. A.llama.kee ....... Dismissed January 27, 1900 Arson, 

State v. S.D. Clough, appellant.. ............... Warren ... , ., ...... Atlirmed October B, 1900 .... Porjm·y. 
State v. John Coontz, appellant ............ ....... W~yna .............. .A.UitttJOd Octo bet 24, 1901 ... Assault wiLh intent to commit murder. 
State v. Joe Cordray, appellant .................... Polk .................. Affin!led October 24, 11!00 .... Robbery. 
State v. James Cunningham, appellant... .... A!Jdubon,. ......... Atlim1ed May 8, 1900 ........... Murder. 
State v. Thomas Daily, Jr., appellaut... ..... Iowa ...... .. ............ l~everaed Api·il10; 1901.. ...... Seduction 

State v. A. I. Dexter, appellant ............. .. ..... Hancock ..... .... ... Affirmed October 8, 1901 .... Obtaining property under fal se pre· 
tense . 

Slate v. R . C. Din nell , Jr., appellant .... .... .. Polk .... .............. Affirmed October 24, 1900 ... Burglary. 
State v. D. W. Doss, appellant.. .................... Clark ........ .. ........ Petition for rehearing over· Ke eping a gambling bouse. 

ruled May 17, 1900 .......... . 
State v. James H. Easton, appellant... ......... Fayette ........... Affirmed A'!)rill2, 1901.. ... 1\ Fraudulent bankiog. 
State v. S. G. Edmonds, appellant ............ .... Calhoun ............ Dismissed October, 1000 ... Injury and destruction to grain grow· 

ing on land. 
State v. J. H. Engle, appellant.. ........ .... ..... .. 
State v. Ten Evan~, appellee .................... .... . 
State v. Jacob Geier, appellant .. ......... ........ .. 
State v. Wm. Glover and Frank Ward, 

appellants ......................................................... . 
State v. John Gray, appellant ........................ . 
State v . F. W Gregory, appellant .............. .. 
State v. Gus Grimmell, appellant ... -.... ....... .. 
State v. Gustave Hamann, appellant ...... .. .. .. 
S•ate v. Chas. Hart and Sol D11vi~. appal· 

!ants ................................................ .. ............. .. 
State v. John Hopper, appellant.. ........ .. ..... .. 
State v. B. H. Hough, appellant 
State v. John Hudson, appellant ................ . 

State v . Jesse Hunt, appellant._ .................. . 
State v. Iowa Cent. R'y Co .. appel ant.. .... . 
State v. Mrs. H . .M. Jameson, &ppe!lant . .. 
State v. G. C. Jamison and W. C. Crone, 

appellants .. ............................................. ....... .. 
State;, John Johnson, appellee ... ~ ........ - .. 
State;. Cb~. Jon8l!, appellant.. ................. .. 
State v. Earl K~~ouffman, appellanL .......... .. . 
State ; , C. S. KeAnan , appellant-.. - ....... .... . 
State v. Thomas King, appellant ................. .. 
State v. William Kissack, appellant ........ .. . 
State>. Albert Knba, Appellant·~-............ .. 

Clay .................. \ Reversed May 8, 1900 .......... .. 
Mahaska ........... Dismissed April 13, 1900 .. .. 
Keokuk ........... Affirmed October 2, 1900 ... . 

Des Moines ...... Affirmed February 5, 1900 ... 
M!ll'shall ............ Reversed October 4, lllOL. 
Harding .. .. ... .. ... Reversed April10, 1900 ..... . 
Greene................ Reversed December 19, 1901 
Lyon ............. ..... Affirmed April 10, 1901.. .... . 

Appanoose ...... . 
Polk ................ .. 
Fayette .. ......... . 
Clinton ............ .. 

Decatur .......... .. 
Franklin ......... . 
Cass .................. .. 

Affirmed April 10, 1900 ...... 
Affirmed October 24, 1900 ... 
Dismissed October 11, 1900 
Petition for rehearing over-

ruled Mlly 11, 1900 ......... .. 
Affirmed December 21,1901 
Affirmed May term, 1901 ... 
Affirmed October 20, 1900 .... 

Franklin ............ Reversed January 25, 1900 
Polk ............ ... ..... Reversed October, 1901._ .. 
Audubon ........... Affirmed December 18, 1901 
Keokuk ........... Reversed Uctobu 4, 1900 .. . 
Page ............. _ ...... Affirmed May 9, 1900 .......... . 
Jones .... .. ............ Reversed October 1, 1901 ... 
Jasper ......... -... Reversed October 2, 1900 .. .. 
Linn .................... Affirmed October 11, 1901... 

State;, Geo. Lee , appe!Jant.. ______ ........ - ... 1 Ringgold .. _._ ... ! Reversed April 10, 1901 .... .. .. 

Embtzzlement . 
Maintaining a liquor nuisance. 
Murder. 

Robbery . 
Murder. 
Maintaining a liquor nuisance. 
Abortion. 
Seduction. 

Burglary. 
Breaking and entering a building. 
Gambling for money. 

Murder, 
Burglary. 
Maintaining a nuisance. 
Larceny. (Two cases of like nature.) 

Using false weights. 
.A.tsault with intent to commit rape. 
Larceny from a. person. 
Seduction. 
Libel. 
Breaking from penitentiary. 
Seduction. 
Depositing dynamite bomb on door· 

step of dwelling house. 
Abortion. 
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SCHEDULE "A "-CONTINUED. 

TITLE OF CASE. COUNTY. DECISION. OFFENSE. 

. Harry Lugar, appellant ........ Reversed December 21, l!l01 Prostitution . 
1ter McCullough, appellant .... Reversed October II, !901 .... Larceny. 
1 McGarry, appellant .... .. ......... Reversed OctoberS, 1900 .... Murder. 
n11.n McPhenon, appellant ..... . Affirmed October 7, 1901 .... Murder. 
. Macy and E. V. Turner, ap-
··································--····-········· ······· Affirmed October 2, 1901 .... Breaking and entering a building. 
. Maxwell, appellee .................... . Reversed AprillO, 1901 ...... Em be zzlemen t . 
1ine Miller, appellant... .............. Reversed October 1, 1901 .. .. Maintaining a liquor nuisance. 
ence Mills, appellant... .............. Affirmed February 1, 1900 Murder. 
loran, appellant .......................... Reversed December 21, 1900 Maintaining a liquor nuisance. 
1. More, appellant .. .................. Affirmed December 20, 1901 Adultery. 
s Mulholland, appellant ........... . Affirmed December 20, 1901 Seduction . 
1. H. Newhouse, appellant... ..... Affirmed December 20, 1901 Larceny. 
)'Day, appellant ...... .. ............... . Affirmed May 23, 1900 ......... .. Violating pharmacy law. 
re Owens, appellant ................ Petition for rehearing over· 

ruled January 25, 1900 ... Larceny. 
Owens and J. L. Perry, ap-

-0"~~~&-·a-n~i--M.·:·:E~~n-~-.--~P"i>~r: 
Affirmed December 19, 1900 Keeping a gambling bouse . 

: r·;nn·i:::::::::::·:::::.::::::.::.:::::::::::::::: 
Affirmed December 21, 1900 Keeping a gambling house. 

. Affirmed December 19, 1900 Munier. 
Affirmed May 2L. 1900 .... ... Maintaining a liquor nuisance. 
Affirmed April 11, 11100 ....... Rape. 
Affirmed April 12, 1900 .. ...... Maintaining a. liquor nuis11.nce. 
Reversed January 22, 1901.. Forgery. 

Affirmed April 12, 1901... ..... Burglary. 
. Reversed April 12, 1900 ....... Using gasoline for illuminating b'ld'g . 

I .. pp p. ........ ..... Reversed Dece!llber 22,19001 Sellinfadulter11.ted milk. 

State v. Robert Schwab, appellant .. ............ Sac .................. .. Affirmed January 15, 1900 .. 1 As@Bult with intent to commit murder. 
Affirmed October 22, 1901.... Catching fish with a seine. 
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c. C. Hayes, appellants ............................. Linn ................. .. Affirmed December 22, 1900 Assault with intent lo lnlllct great 

State v. Jack Shields, appellee .. ........... ...... Pottawattamie 
State v. Frank Sigler, appellant... ........... .. Fremont ........... . 
State v. A. F. Smith, appellant ........... ........ Chickasaw ..... .. . 
State v. M. Snyder, appellant.. ....... .... ........ Poweshiek .. .. .... . 
State v. J. M. Spayde, appellant... ............... Webster .......... .. 

Reversed October 5, 1900 .. .. 
Affirmed October l, 1901... 
Affirmed May 29, 11101... ..... . 
Affirmed May 23,1900 .... .. .. .. 
l:'etition for rehearing over 

State·v. Chas. Spiegel, appE!llanL ........... .. 
ruled May 18, 1900 ........ . 

Polk ................ ... Affirmed October 2, 1900 ... .. 
State v. Frederick Stahley, appellant... .... . 
State v. Alexander D. Storms, appellant.. 
State v. Geo. Sutton, appellant ................ . 
State v. R. R. Swallum, appellant .......... .. 
State v. August Swanson, appellant ....... .. 
State v. Clark Todd, appellant .. ................. . 
State v. R. Tripp, appellant .... ..................... . 

Louisa ........ ...... Affirmed February 6. 1goo ... 
Louisa ................ Affirmed April 11, 1901... .. .. . 
Shelby ............... Affirmed December 22, 1900 
Hardin ................ Reversed April 12, 1900 ...... . 
Winnebago .. .... Dismissed January 22, 1900 
Benton ......... ..... . Affirmed A.pril 11, 1900 ...... .. 
Dallas ......... ...... Affirmed December 19, 1900 

State v. Frank Utterson, appellant............ Polk .................. .. 
State v. Marvin Walters, appellant... .......... ... Clayton ..... ...... .. 

Affirmed October 24, 1900 .. .. 
Affirmed May 21, 1900 .......... , 

State v. E. A. Westbrook, appellant... ....... Mahaska .. ...... .. .. 
State v. Hiram Westbrook, appellant......... .. Mitchell -- -·--·--· 
State v. Alice Williams, sppellanL ............ Scott .. ........ ...... .. 
State v. G. A. Willim.as, appellant............... Union ............. .. . 

Affirmed December 18. 1901 
Affirmed M.a.y 23, 1900 ........ 
Affirmed OcLober 23, 1900 . 
Affirmed December 18. 1901 

bodily injury. 
Forgery. 
Murder. 
Larceny. 
Maintaining a liquor nuisance. 

Forgery. 
Arson. 
Incest 
Murder. 
Perjury. 
Maintaining a liquor nnisance 
Maintaining a liquor nuisance. 
Committini a felony. 
Obtaining a signature to a written in-

strument by false pretense. 
Burglary. 
Seduction. 
Luceny. 
Rape. 
Larceny from the person . 
Murder. 

State v. Orris Wolf, Leavitt Wood and 
Chas. Allum. appellants .. ........................... Poweshiek ..... .. 

S;ate v. A. L. Wood, appellant.. ................... Madison ............ .. 
State v. Archibald, appellant.. ....................... Harrison .......... . 
State v. Owen Worthen, appellant... ............ Benton ........... . 
State v. David R. Wright, appellant........... Appanoose ..... .. 
State v. David R. Wri~bt, appellant ............ Appanoose --- -· 
State v. Leonard Wycoff, appellaat ........... Shelby -------- --

Reversed December 22, 19001 Rape. 
Affirmed December 20. 1900 Perjury. 
Affirmed December 10, 1900 Murder. 
Affirmed May 8, 1900 .... ...... Burglary. 
Reversed May 23, 1900......... Mnrdar. 
Reversed December 20, 1900 Murder. 
Affirmlld October 4, 1900 .. .... Seduction. 

State v. JoeZimmerma.n andAmosHonse, 
appellants ---- --- _ ___ ----·---··--- ----- Linn ................. .J Reversed October 3, 1900 .. .. Keeping a gambling resort. 
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SCHEDULE "B." 

The following is a list of crimin al cases pending in the supreme 
court of Iowa on January I, 1902: 

A..PPE..LLED 
:rROM. 

State v. Am orlean Expr(5 Oo .•. . •••.• .. ••• Tams •..••..•••. K~t'fhgi~t~~~~clf Uqnors 

State v. BedJson, 0. H., et al ...•........... Page. ••.. . .••••• Ha~~~~~~~fh u1~~~ 
~~i: !: Ellsworth a.nd Wm. PhillJps Ma.ho.ska, . , , . . 

~~!H: n.~~~::::::::::::::::;:::; ~=:::~~:: 
State v. E"oetcr, Lucy ••.......•.............. Kossuth . ... ,, ... 

to sell. 
Robbery. 
Uu.pc. 
Ltquor nuisance. 
nape. 
Murde r. 
Assault wtth intent to 

murder. 

~~t~~~itamie. ~~~Jo"n. 
Marshall. Murder. 
PottuwattamJe Laroeny. 
.Jasper .......... Assault with intent to com-

mit murder. 
Selling intoxicating Uquors. 
H.ape. 
Burglary. 
Assault with intent to com· 

mit murder. 

~~!~~: ~~lJ.'. ~~~~~~~:::: : ::::·.: : ::::: i"t:J:;.~~~::::·:: · =:-e of prostitution and 
lewd.n~. 

I!~!E ~~.~~~~::~::::::::::::::: 
State v. Shwtka, Joeeph, Jr ........... . .. 

State v. Snyder, Goo. W ... ............... . 

Boono ... ..... .. 
Franklin .. .. . . . 
Keokuk ..... .. 
Madison ..... .. 
Keokuk ..... . 
Wo.polto . .. . . . 

Lnrccn/.. 
~~er0W ;,~~·g. 
Burglary. 
Seduction. 
Assault with intent to 

murder. 
Polk . . . .. . . . . . . Robbery. 
~,.!".£i/;gn .. . :::: Murder. 
Job.ngon ....... ~d\~~~y;' house of ill-fame. 
Benton . . . . .... Assault with intent to com· 

mit murder. 
.Tcffenon ....... .Assault with intent to com-

mit rape.. 
Conspiracy. 
Rape. ~~:~·~: tt?tf~~Q~cl_J_ ~·-:::::::::::: .. :::. ~~~-~~~-:: 

State v Wh('('lcr, Isaac . .. .. .. • . . . . .. . .. Boo no . . . . . .. . 
Stlltev. Wright, J. L ............... . .... Jasper ....... . . ~lfilttng orders for intoxi

cating liquors. 
Muset\tlne ...... Murder. 
Muscn.tlno ...... Perjury, 
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SCHEDULE "C." 

The following is a list of civil cases in which the state was 
interested, for the years 1900 and 1901, pendi ng in the supreme 
court of the United States: 

Manchester .Fire I"surance Company, et at., v. Herriott, Treasurer of State, 
et at. 

A suit in equity, in the United States circuit court for the Southern dis
trict of Iowa, 9entral division, praying (or. a preliminary injunction to 
restrain the enforcement of the provis ions of section 1333 of the code of 
Iowa and to test the constitutionality thereof. To the bill 61ed the defend
ants interposed a demurrer. Demurrer sustained and bill dismissed, from 
which decision plaintiffs have taken a writ of error to the supreme court of 
the United States, where the case is still pending. 

Edwin 0. Rood, et r;t .• v. George A. Wallace, et at., State of Iowa f'lller
venor, and four ollur like cases. 
In November, 1895, the state intervened in the above entitled actions 

pending in the district court of Humboldt county, claiming the title to a 
tract of land which was formerly known as Owl lake, the same having been 
meandered by the surveyors of the general government . The plaintiffs 
claimed under the swamp land grants. 'l'he state intervened to recover pos
session of the land acd to have the title of the lake beds of Iowa settled by 
the courts. 'fhe cases were tried in November, 1800. Judgment was ren
dered February 11, 1897, dismissing the intervenor ' s petition, from which 
judgment the state appealed. Upon appeal, the judgment of the lower 
court was affirmed May 26, 1899, from which decision the state has taken a 
writ of error to the supreme court of the United States, where the case is 
still pending. 

Scottish Union a11d National buurance Co,npa1l'Y, of Edinburg, Scotland, 
a11 d Lo'lldon , E1tgla1rd, v . Herriott, State freast*re,- . et at. 
An action at law, brought in the district court of Polk county, Iowa, to 

recover taxes paid defendant as treasurer of the state. Defendant , in hts 
individual capacity, filed a motion to be dismissed from the case , which 
motion was sustained. In his capacity as treasurer , he fi led a demurrer to 
the petition, which was a lso sustained. From the decision of the court on 
the motion and demurre r , the p laintiff appealed to the supreme court, 
where the judgment of the district cour t was affirmed October 27, 1899, 
from which decision plain tiffs have taken a wr it of e rror to the supreme 
court of the U nited States, where the case is still pending. 
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Edward F. Waite v. A. C. Campbell, Sheriff 
Action before the United S ta tes circuit court , Northern district of Iowa.. 

Waite was convicted by the district court of Howard county of violating the 
state statute. He claimed to be acting as special examiner of the pension 
department. He appealed to the supreme court of Iowa, and the judgment 
of the lower court was affirmed. He then sued out a writ of habeas corpus 
before Judge Sbiras , judge of the d istrict court of the Northern district of 
Iowa , a n d the petition was beard at Fort Dodge . William Wilbraham, Hon. 
C. C Upton and H on. T homas D Healey appeared for the sheriff. The court 
discharged the p~titioner. Because of the important question involved and 
appeal bas been taken by the state to the United States circuit court of 
appeals , where the judgment was affirmed. The state sued out a writ of 
~rror to the supreme court of the United States; the cause was dismissed by 
that court for want of jurisdiction because no federal question was involved. 

The following is a list of civil cases in which the state was 
interested, for the y ears 1900 and 1901, pending in the supreme 
court of the sta te of Iowa: 

John Herriott, Treasurer of tile State, ~· L. F. Potter, Administrator of 
the Estate of Jolm Lawso1z, Deceased, et at. 
On September 7, 1896, John Lawson, a resident of this state, died, leav

ing an estate consisting of several tracts of land and considerable personalty, 
all in this state. On November 11, 1896. there being no heirs at law present 
a.nd able to take charge of said real estate, L. F'. Potter was duly appointed 
and qualified as administrator of said estate. All of said lands were listed 
in the office of the clerk of the district court of said county, as subject to 
the collateral inberitance tax, said real estate being appraised at $11,900, 
and the personal property at $768.95 . On June 4, 1900, appellant herein 
filed in the office of the clerk of said district court a petition praying an 
order directing said Potter to pay into the office of the treasurer of the state 
of Iowa the amount of tax due on ~aid estate as provided by law. On June 
29, 1900, said Potter filed an answer to said petition, averring, among other· 
things, that said property was not subject to said collateral inheritance ta.x. 
On June 29, 1900, the cause was fully tried and submitted to the court, who 
found and determined that said Lawson departed this life after the enactment 
of the original collateral inheritance law of this state and before the enactment 
of the first amendment thereto, and that said appraisement by the collateral 
inheritance tax appraisers was made since the enactment of the first amend
ment to the collateral inheritance tax law, and thereupon dismissed appel
lant's petition aud denied his application for an order upon said adminis
trator to pay the tax into the office of the treasurer of state. From said 
order and judgment of the court , appellant appealed to tbe supreme court of 
this state, where the case is now ~endin~. 

State of Iowa v. W. M . McFarlam:f, et al. 

This action was brought in the district court of Polk county, at the Sep
tember term of court, 1897, upon the official bond of the defendant, to 
recover damages for the violation of his official duties as secretary of state . 
The case was tried to a jury at the March term, 1899, and a verdict for 
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$1,219 , m o ney misappropriated, and 362.25 a cost<; on aid action w s r n 
d ered in favor of the state. On tbi. verdict judgment w a r ndered, fro m 
w h ich the state appealed to the supr me court. Defendant- served noti c 
o f cro s-appeal. The ca~e i now being prepared for bearing in the snpr me 
cou r t. 

S ta te of Iowa on tlu: R elalio11 of Jlf iltcm R n n fe v , A.tlorm:y -(ien erat, r•. BJ•r on 
F . JJf eek , et aJ. 

A n a c t ion in equity to abate a nu isance caused by u ing a dam nero s the 
Des Moines r iver a t Bonaparte, Iowa , w ithont pro,•idi ng a u itable fish -w a y 
as req u ired by law. To the peti tio n au a nswe r wa fi led, averr ing the 
unco ns titu lional ity of t he law in q u e:;t ion, a nd nl o the fa ct that t here hatl 
been a fo rme r a d judica t ion of the case . The p ra er of the p et itio n , a 
d enied , a n d p laintiff appealed to the supreme court. The jud gm nt of the 
lo we r court w as a ffirmed October 2-l, 1900 . A p e t ition o n rehea ring was 
file d January 16 , 1901, and overruled. 

State of Iowa v. S. F. Pro1~ty, J1Jdge. 

This is a certiorari proceedin g, brought in the supreme court of Iowa to 
test the validity of an order made by defenda nt d ischarging one Mnrk Chiesa 
from the charge of contem!Jt in violating an injunction restraining him from 
selling intoxicating liquors . The proceedings in the lower court were 
annulled, December 20, 1900, and the trial court was d irected to tnke such 
further action in the contempt proceedings ns were in harmony with the 
opinion of the supreme court. 

The following is a list of civil cases in which the state was 
interested, for the years rgoo and rgor, pending in the district 
courts of the state of Iowa: 

P. Farri1zglo1t v. Stale of Iowa. 

Ar1 action at law begun in the district court of Cedar county, Iowa, by the 
filing of a petition September 4, 1899, asking damages in the sum of 
$175,000 for false and illegal imprisonment of plaintiff. No service of the 
notice bas been made on either the attorney-general or the state of Iowa, 
It is probable that nothing will come of this action. It is still pending in 
the district court. 

Jolm Y. Ferry v. C. S. Campbell, ExeC I~ tor, et at. 

An action in the district court of Pottawnttamie county to enjoin defend 
ants from collecting an inheritance tax upon the property of the e~tat of Frank 
C. Stewart, on the ground that chapt~r 28 f the nets of the 'l'wenty-sixlh 
General Assembly and the re-enac tment thereof in the code of 1R 7, nr in 
contravention of the fourteenth amendment to the cons titution of the nlled 
States, and of section 9, article 1 of the constitution of this stat . Def nd
ants demurred to the petition, but their demurrer was overruled nnd a. decree 
was entered for plaintiff as prayed. De(enclants appealed to the supreme 
court, where the judgment of the lower court was reversed January 22, 
1900. Under the holding of the supreme court, the case was sent back for 
the purpose of hearing evidence as to whether the personal property had 
been distributed. The supreme court left the question open as to whether 

2 
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the real estate could be subjected to a tax after the adoption of chapter 27 
of the acts of the Twenty·seventh General Assembly. On November 29, 
1900, the district judge filed his opinion, wherein he held, 

First-That the personal property inventoried and appraised was by the 
executor sold and the proceeds derived from such sales were by him applied 
on the payment of claims and expenses of administration, and the same is. 
therefore, not subject to collateral inheritance tax. 

SecotJd-That the devisees took possession of their respective parcels of 
real estate more than one year prior to the taking effect of chapter 3i of the 
acts of the Twenty-seventh General Assembly, and that the title to the said 
real estate vested in said devisees at the lime of the taking possession of the 
same, and that the said real estate is not subject to payment of said collat
eral inheritance tax. 

Third-It is held that the money legacies provided for in the will are 
subject to and liable for the payment of said collateral inheritance tax. 

Jolzn Herriott, 'Ireasurerof State, v. Jennie E. Day. 
Decedent, John M. Day, died in Iowa intestate in September, 1896, seised 

of certain personal and real property located in Polk county, Iowa. A cer
tain part of his property was bequeathed to collateral heirs. Settlement bas 
been made with the treasurer of state for collateral inheritance tax, in so far 
as it effects personal property . The appraisers fixed the amount of real 
property sobject to taxation at $22,942.30. On the 24th day of April, 1900, the 
treasurer of state filed a motion praying the court to fix a tax upon appraise
ment, to be paid by said estate as collateral inheritance tax. This defend
ant became owner of sa1d real esta!e between the. 6th day of March, 1899, 
and the 13th day of Jone, 1899, and on the 26th day of April, 1900, filed a 
resistance to said motion . The district court held that the amendatory act 
of the Twenty-seventh General Assembly provided a means for the enforce
ment of the tax, that it became a lien upon this real estate . The defe.ndant 
became the owner of this land after the amendatory act had been passed, 
and she was. therefore, charged with notice to the effect that this statute 
created a lien upon this property, and was further charged with the fact that 
the legislature had provided a remedy for its enforcement. 

JViUiam L. Ogden v. LesHe .ftf. Shaw, Goverttor of tile State of Iowa. 

An action in the district court of Polk county, Iowa• asking that an order 
of mandamus issue from said court, directed to the governor of the state 
of Iowa, commanding him to report the selection of land in \Voodbury 
county, commonly known as ''Sand hill lake bed," as swamp and over
flow land to the commissioner of the general land office at Washington, 
commanding that the said governor take such steps as be may deem 
expedient to secure to the state of Iowa the title to said land as swamp land, 
and that he cause to be issued and delivered to Woodbury county, Iowa, a 
state swamp land patent to said land. 'l'he case has been fully submitted 
and is in the hands of the court for its decision. 

Walter Shatietlberger v. Tile Iowa State Board of Medical Examiners, et al. 

An application to t he district court of the state of Iowa, in and for Polk 
county for a writ of certiorari, requiring defendants to certify to said court 
the records of their proceedicgs, wherein plaintiff had made an application 
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for examination to practice medicine in the state of Iowa and had been 
refused such examinatioc. Said writ was allowed on the ist day of May, 
1901. The secretary of said board made a return to said writ, that said 
board bad no record of any kind or character in its office, relative to the 
application for examination by plaintiff, other than the copies of certain 
exhibits attached to plaintiff's petition. The application was thereafter dis
missed by plaintiff at his costs. 

State of Iowa v. Equitable Loate Compa·wy of Ottu.mwa, Iowa. 

A petition ln equity was filed in the district court in Wapello county 
against defendant company, praying the appointment of a receiver, and 
that he proceed to recover the assets of sairl company and dispose of the 
same under the order of the court, and finally liquidate and wind up the 
affairs and business of said company in the interest of the members and 
the stockholders thereof. The case was subsequently dismissed under an 
arrangement for voluntary liquidation. 

Stale of Iowa 011- Relation of AfiUme Remley, Atlonz.ey-Getural, v. the 
Equitable Afutual Life Associatiou of Waterloo. 

A suit in equity in the district court of the state of Iowa, in and [or 
Black Hawk county, praying that a receiver be appointed to take charge o( 
the property and affair of the defendant. Also a restraining order prevent
in${ the defendant, its officers, agents and employes from removiog from the 
office of the company any books, papers or property of said company, or 
from disposing of any of its assets, and that the company be wound up and 
the corporation be dissolve:d. The prayer of the petition was granted and 
the company is now in the hands of a receiver. 

State of Iowa 011- ReLation of Milto,z. Re·mley, Attortzey-Ge1ural, v. tile Iowa 
ilfu.tu.at Building-and Loatz. Association , et al. 

A suit iu equity brought in the district court of the state of 1owa in and 
for Dubuque county, praylog that a receiver be appoioted to take charge of 
all books, assets, and property of the association, and that a restrain ng 
order be granted, prohibiting any of said parties herein named, or anyone 
having the assets of the company in their hands, from transferring the 
same or removing the same out of the jurisdiction of the court, or mak
ing any assignment or distribution of the same, and that the Home Savings 
and Trust company be restrained from filing of record any deed or deeds 
which they may have in their possession, or from transferring any of the 
property for which they have unrecorded deeds. Upon full argument and final 
hearing of the case, the prayer of the petition was granted, The above 
association is now in the bands of a receiver. 

State of Iowa v. Christopher T. Junes, et al . 
This is an action brought in the district court of Polk county, to recover 

money~ alleged to have been collected as fees by defendant as clerk of the 
supreme court , and not accounted for or paid to the treasurer of state, as 
required by law. An answer has been filed by defendant, and the case is 
still pending in the district court. 
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State of Iowa on the Relation of ftfiltor~ Re•nley, Aitorney-Geueral, v. The 
llfuscatitle North and South Railroad Cotnpany. 

On July 11, 1900, the board of railroad commissioners of this state 
made an order requiring the company to put in an undergrade crossing 
within ninety days (rom date of its order. The company did not comply 
with this order, and upon a request from the board this action was brought, 
as provided by law, to compel obedience to its order. A petition was filed 
in the Muscatine district court in October , 1899, to compel the company to 
comply with this order. After the issues were made up an.d the case sub
mitted to the court, and after full deliberation thereon, the judge ordered 
that the company should construct an undergrade crossing, as ordered by 
the board of railroad commissioners of this state, and in 1he manner and at 
the point as ordered by the board, on or before the first day of July, 1901. 

State of Iowa v. Sioux County. 

An action at law to recover a balance due the state from said county, for 
board of patients at the hospital for the insane, at Independence, Iowa, A 
chaage of venue was taken from defendant county to the county of Plymouth, 
where the case is still pending, and will be tried as soon as the same can be 
reached for trial. 

Stale of Iowa on Relation of ftfilton Remley, Atfonzey-Ce1ll!-ral, v. IV. A. 
Smith. 

A petition in equity was filed in the district court for the state of Iowa, in 
and for Pottawattamie county, praying an injunction to restrain defendant 
from draining Noble lake in said county. Noble lake is a permanent body of 
water aod belongs to the state, and constitutes one of the principal waters 
of the state. An injunction was granted as prayed, and the case is still 
pending in the district court. 

Stale of Iowa v. Sul!l J. Spauldi11g, et at. 
This action was brought at the September term of the Polk county dis

trict court, on the official bond of Spaulding as treasurer of the pharmacy 
commisc;ion, to recover for the embezzlement of fund s of the state. This 
a~t\ou is '&oli.U pending, and will be tried at an early date. 

The following is a list of the criminal cases in which the state 
is interested, for the years rgoo and rgor, pending in the supreme 
eourt of the United States: 

State of Iowa v. James H. Easto11. 

Defendant was indicted by the grand jury of \Vinneshiek county, under 
section 1885 of the code, for fraudulent banking. 

He was tried upon the indictment, and a verdict of guilty was returned 
by the jury. Upon this verdict the judge imposed a sentence of imprison
ment tor five years in the penitentiary. The defendant appealed from the 
judgment of the district court to the supreme court of lowa, and the judg· 
meat of the court below was affirmed on the 12th day of April, 1901. 

On the 16th day of April, 1901, the defendant sued out a writ of error 
from the supreme court of the United States to the supreme court of Iowa, 
on the ground that a federal question was involved in the case, viz: 
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. Th~t t~e defendant, at the time of the receiving of the deposit char ed 
In the tbdtctmeot, was president of a national bank authori:r.ed to do b~si
n~~ at Decor~b, Iowa, under the laws of the Uoi ed States; that the ro
VJSI~ns of sechoos 1884 and 1885 or the code of Iowa are not applicabl: to 
nauonal banks, .and that an officer of such bank cannot be convicted there· 
und.er ~or. r~e1v10g a deposit in an insolvent bank; that the state court bas 
no JUT~Sdlctton to inquire into, hear, try or determine the question of the 
authonty of :he defendant to receive a deposit of money in such bank 

The case IS now pending in the supreme court of the Unitet...l States. 

. The following is a list of the civil cases in which the state is 
•nterested, for the years H)OO and rgor, pending in the district 
court of the Umted States in and for the Southern district of the 
state of Iowa: 

Charles. Sp~egd, alias Charles Cohn, l'. N. N. Jones, TV arden of the Stale 
Pent/1!11/tary at Fort llfadison, Iowa. 

. This ~as a petition for a writ of habeas corpus, on the ground that the 
1nformnhon upon w~ich th~: petitioner was extradited from Canada, charged 
the. ~ommon law crJme of ar~on, while the indictment, under which the 
~ehhooer was convicte.d and sentenced to serve a term in the peniten
tiary, charged the burnmg of a store building, which is made an indictable 
offense by the statutes of this state, but which is not iocluded in the crime 
of arson .as known to the common law. The court holds that the offenae 
charged 10 the information is the same as charged in the indictment, an-d 
thereupon refuse to grant the writ. 
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SCHEDULE "D." 

The following are official opinions of public interest given 
to state officers and county attorneys: 

0Lll0MARGARINE-The law prohibits anyone having in his posses
sion a substitute for butter colored yellow, although it may be 
intended for the use of himself and his family. 

DRS MOINES, }OWA, January 9, 1900. 
Ho1J. B. P . Nor/oft, Dai1'y Commissioner, Des JJ!oines: 

DEAR SIR-Yours of the 6th inst. at hand, asking my opinion upon 
whether ''the dairy laws forbidding anyone to have in possession oleomar
garine contrary to the provisions of chapter 13, title 12 of the Code, will be 
violated by a private individual having in his possession for the use of his 
own family oleomargarine of a yellow color,'' 

In reply to this I will say that the last clause of section 2516 is as follows: 
''No one shall manufacture, have in his possession, offer to sell or sell, 
solicit or take orders for delivery, ship, * * * any imitation butter or 
cheese, C;\Cept in the ma.nner and subject to the regulations in this chapter 
provided." 

'l'he next section permits the manufacture, having in possession, selling 
and offering for sale, etc., a substitute for butter and cheese not having a 
yellow color, or colored in imitation of butter or cheese, if each tub, firkin , 
etc., shall have branded, stamped or marked on the side or top thereof in 
the English langunge in a durable manner the words, '' substitute for but
ter . " it also permits such substitute for butter to be kept, used or served 
as food, or for cooking in hotels, restaurants, etc., provided the proprietor or 
person in charge of such place shall post a card opposite each table where 
the guests are served, on which shall be printed: ''Substitute for butter 
used here." 

Section 2518 prohibits the coloring of any substitute for butter so as to 
cause it to resemble true dairy products. Section 2519 prohibits anyone 
having in his possession any substitute for butter unless the same is duly 
marked or branded as required in this chapter, ''except for the actual con
sumption o£ himself and family. The prohibition contained in section 2516 
above quoted is general. No one ''shall have in his possession 1 except in the 
manner aDd subject to the regulations in this chapter provided." 

1 have called attention to the remaining clauses of the law to show that 
there is no exception in favor of having in possession any yellow substitute 
for butter. Any substitute for butter which may be manufactured may be 
kept by one for actual consumption for himself and family without being 
branded or marked as required, but this exception does not apply to yellow 
oleomargarine or substitute for butter. 
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It is evident that the entire provision with reference to the sale of oleo
m~rgarine ~r a substitute for butter is intended to prevent fraud and deceit 
bemg prachced upon the public, or any part thereo(. 1t may be said that 
one knowingly having in his possession for the use of himself and family a 
yellow substitute for butter, is not deceived thereby, a nd that a construction 
of law which would prohibit anyone having in his possession for his own use 
a yellow substitute for butter, unnecessarily interferes with private rights 
~u.ch an argument, however, should be addressed to the general assembly: 
It. 1s corupe~ent for the general assembly to prohibit anyone from having in 
b1s ~ossesston any yellow substitute for butter, even for his own use, if, in 
the J.u~gment of the legislature, such a prohibition is necessary, or a proper 
provtston to prevent the evasion of a law, or its violation 

1 
which Jaw is 

wisely made to prevent fraud and deceit being practiced upon the public. 
I am of the opinion that the law prohibits anyone having in his possession 

a substitute for butter colored yellow, although it may be intended for the 
use of himself and his family. Yours truly, 

MILTON REMLEY I 

Attorney-General. 

WITHHOLDING PROPERTY FROM ASSESSMENT-Penalty-In con
struing section 1374 of the cod~, it is held to mean that if the 
delinquent taxpayer pays the amount of tax which would have 
been assessed against him had he listed his property, together 
with 6 per cent. interest thereon, he is discharged from further 
liability. The treasurer is not authorized to conclude in his 
own mind, with or without evidence, that there had been a 
fraudulent withholding of property from assessment, and 
demand a penalty. 

DES MOINES, IowA, January 9, 1900. 

D. W. Hamilton, Esq., Sigourney, Iowa: 
DEAR SIR-Yours of the 5th inst. came to band yesterday. In reply I 

will say that a careful examination of section 1874. requires ''that the treas
urer should demand the amount the property should have been taxed in each 
year the same was withheld, etc., together with 6 per cent . interest thereon 
from the time the tax would have become due and payable bad such property 
been listed and assessed." 

In other words, when property is discovered which has not been listed, 
it is the duty of the treasurer to demand the amount which would have been 
paid as taxes had the property been listed, together with 6 per cent. interest 
thereon. There is nothing up to this point in the section which implies that 
there is any penalty beyond the interast, and suppose the delinquent tax
payer pays the amount that is demanded within thirty days, could an action 
be maintained against him? I tbink not. There is nothing which suggests 

·to my mind that the treasurer may have a bearing to determine whether the 
tax bas been fraudul.ently withheld or not; nor would it be in accord with the 
spirit of our law to permit him to determine it in any star chamber proceed-
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ings of which the other party had no notice or an opportunity to b~ ~"li. 
I think the statute fairly means that if the delinquent taxpayer ~}'l'"tf:Oe 

amount of tax which would have been assessed against him bad he ltl:~>~e lbi\1> 
property , together with 6 per cent. interest thereon, be is dischar~ m~ 
further liability. 

Referring to the latter part of said section, a failure to pay withlcl:l tbirt'}' 
days, with all accmed interest (no penalty stated), gives a right of S~>:fiocz !!.:) 

the treasurer. Until such failure bas been made, no right of actioft ~~·'" 
We come now to the last clause: ''And when such p1·operty b;as be;;:n 

fraudulently withheld from assessment, there shall be added to tb.t' 'fium 
sound to be due a penalty of 50 per cent. upon the amount, which l&Ui1111 he 
included in the judgment." This evidently refers to the trial of tbe cause 
and the entry of the judgment. If the evidence on the trial shows the t:Durt 
that the property bas been fraudulently withheld, then it is authorized to add 
a penalty of 50 per cent. which shall be included in tbe judgment. I do 
not thick a fair construction of this section would authorize the tre ot:t;yrer to 
conclude in his own mind, with evidence or without evidence, that tllere had 
been a fraudulent withholding of property from assessment, and demand a 
penalty . 

There are cases where a penalty is imposed on account of failing to pay 
a fixed sum, or an ascertained Eum, at a given time. For instance, delin· 
quent taxes bear a usurious rate of interest as a penalty . But I know of n<> 
case where any officer of the state or county may assess up a penalty for a 
fraudulent or an illegal act . It is one of the fundamental doctrines of our 
syste~ of government t.hat there must be a notice before a bearing, and 
notb10g can be determmed except upon a bearing after due notice . I am 
'llery clear that the legislature never intended to give to the treasurot· such 
extraordinary powers without providing for a notice and a hearing to the 
person against whom the penalty is assessed. 

Yours truly, 
MILTON REMLEY I 

Atton&ey General-. 

GAME WARDEN--His duties as such do not require him to prose
cute for the killing of deer, when owned by a private pe rson. 
The wrong is a private one and not a public one. 

DES MOINES, IOWA, January 26, 1900. 
Hon. Geo. E. Delavan, Estherville, Iowa: 

DEAR SIR-Your favor of the 24th inst., enclosing a letter from J. 0. 
Walton, duly at hand. You ask \Vhether you have jurisdiction of the matter. 
The matto;r referred to is concerning two deer which escaped from their 
owner and strayed away and were shot and killed by a man in violation of 
chapter 65, acts of the 'I'wenty-seventh general assembly. 

There was unquestionably, under the facts stated, a violation of the law. 
It is not made your especial duty to prosecute where private rights have been 
trespassed and injury done to private persons, although the act constitutes 
a violation of the criminal law. You as a citizen of the state have the right 
to file an information, and to begin prosecutwn for the violation of any law 
of the state. The owner of the deer in question is the one especially 
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interested. He can file an information, ann the comtt • attornev of the 
proper county can take charge of the prosecution of such o. case, but I do 
not think you would be justifiej n fish and game warden to spend ·our 
time and incur expenses in instituting a criminal prosecution when the sole 
party injured does not take enough interest in it to begin the prosecution 

himself. 
The public at large had uo interest in the deer kille<l. Game which 

the state is interested in preserving was not diminished by the killing of 
these deer. The owner is the only one who suffers lo ·s directly, rtod while 
the peace officers and officials oi the county could properly tR.ke COf!n iznnce 
of theviolation of the criminal law, yet I would not advise you that it i~ 
your duty to do so in a case of this kind. 

I return you Mr. Walton's letter. 
Yours truly, 

MILTON Rllli!T.ItV, 

AttortteJ -General. 

REFORMATORY FOR WOMEN AND GIRLS- The legislature may 
properly provide for the transfer of girls at MitchellviUe to the 
reformatory proposed to be established at Anamosa, but th y 
cannot be legally imprisoned in the penal division of such 

reformatory. 
DRS MOINES, IOWA, January 29, 1 00. 

Hotl. Chas. TV. Stewart, .House of Represe1&tatives: 
DEAR SIR- Yours of the 28th inst., subtuitting to roe a draft of a bill for the 

establishment of a reformatory for women and girls, duly received. You 
request my opinion concerning the bill, and especially with reference to the 
powers therein given to -the board of control to transfer the inmates of the 
Industrial School for Girls, at Mitchellville, to such reformatory. 

With reference to the bill itself, I will say that it seems to be drawn with 
care, and contains no provisions of doubtful meaning. I have noted in 
pencil a few suggestions. It occurs to me that section 6 might well have 
another provision added thereto, in about this form: ''But if any woman 
or g-irl over sixteen yeart· of age shall be committed to the reformatory 
department of said institution under a sentence of a court aftet· being duly 
convicted of crime, and shall thereafter prove intractable or detrimental to 
the best interest of said reformatory department, then the boarcl of control 
may order her removal and confinement in the penal department of said 

reformatory.'' 
'I'he Industrial School for Girls, as now constituted; is oclucational o.nd 

reformatory in its nature, and is oot a penal institution. 'l'he reformatory 
division of the reformatory proposed to be est&blished at AuamoAn by thiH 
bill is of the same general character. On the other hand, the penal divit;ion 
of said refoi matory is imprisonment in the sense in which thtl term is used 
in section 11, article 1 of the constitution. '!'he provisions of the exiRtlng 
law for the commitment of girls to the industrial school at Mitchellville, is 
the method adopted by law to designate those girls wllo shaH be subject to 
the educational and reformatory training adopted in the industrial school at 
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:fitc:ellv~lle · Comparatively few, I apprehend, have ever been indicted or 
f~;nth:~~lt~·lof any crime. Th~t beiug true, I do not think it is competent 

f 
egis ature to order the 1mpnsonment in the penal division of such 

re ormatory of anyone h h . 
. . w o as not been md1cted and convicted and if such 
lrnpT!sonment i d · bl · ' 

. . . s eslra e, It would be necessary to comply with the pro-
VISIOns of sec twn 2710 of the code. 

In regard to the tran f f · . 
such . I s er rom the mdustnal school at Mitchelh•ille of 

t 
gJr 5 as are confined therein to the reformatory division of the reforma-

a ory proposed to he e t b)' h d · 
Obstacl . th 5 a IS e • I thrnk there are no constitutional 

es m e way It 'd . 
"Another f h . : was sal ttl :re Hartwell, 1 Lowell, 536: 

. . o . t e Incidental powers conferred on the kee er of · · 
::~llrmemplolevde tlhn the. sentence, is that if the jail be lawfully ;emoveJa~~ 
· e pnsoners with 't Th 
keeper is to hold the prisoner in t~~ jail a~ ~entence ~eed not re~ite that the 
be some lawful occasion or . en ox. un e5s and unt1l there shall 
implied Th necessity to remove him therefrom. All this is 

· e court expressly holds th t t h . 
custody of prisoners within ~he state in~ sd ~ e t~s. a nght to regulate the 
to another when necessary and • f ~h. u mg elr removal from one jail 
legislature, is the sole judg~ . " o IS necessity, the state, acting by its 

This is with reference to · 
the state. If the le•islature phnsonerhs senten~ed to a penal institution within 

,.. as sue power 10 regard t · . 
and sentenced for thel·.r . b o pnsoners conv1cted 

cnmes y so much m h 
power to direct in what educat· ' ore as the legislature the 
or youths shall be placed h Ionafl or reformatory institu.tions these children 

· · , w om or the· 1 
of society, it is necessary to pro 'd f Jr own no ess than the protection 
their education and reformatio:l e~~~ orced. attendance upon instruction for 
prohibited by the constitution to. t k JSfWllthm the power of the state, unless 

· a e u 1 and absolut t 1 
and education of all the children of the , . . e con ro of the care 
take custody' care and control of ch 'ld stat;. rhls mcludes the power to 
tendencies are such that the I I reno a cl~ss whose environments and 
society. y wou d become cnmmals and a charge upon 

I have no question that it is in the . 
the education or reformation of such pc:';~r of the legislature to say where 
what place they shall be k t 1 reo shall be conducted, and in 

ep • or to remove them fro · . . 
another, according as the leg · 1 t m one mst1tntwn to 
est of such children and of thlS aturte may determine to be for the best inter-

' e s a e at large I th · k h . 
properly provide for the transfer of the irls a.t M' JD .t e legislature may 
tory proposed to be established t A g Jtchellvllle to the reform a-
. · . a namosa but th 
lmpnsoned 1n the penal division of h. f • ey cannot be legally 

sue re ormatory. 
Yours respectfully, 

MILTON REMLEY 

A tto:rney- Ge11e~at. 
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LIFE ll'SURA~CE AssOCIATIO:\ - uch as ociations, ha,·ing depos 
ited funds with the auditor of state, under section 1791 of the 
code, have no authority to withdraw such sccuritit~s for the 
purpose of placing them as collateral security to lll(lemnify a 
surety company which becomes liable upon an appeal bond of 
such as!Sociations. 

DEs :Mon~ns, IowA, Febmary 5, 1900. 
Hon. F. F .• ~f~rriam, Auditor of Slate: 

DHAR 'JR-ln reply to your request of January 9th, for my opinion, I 
will say that a life insurance association doing business tmd r chapters 7 and 
8 of title 9 of the code, which has depo · ited funds with the auditor of state 
under section 1791 of the code, would, iu my judgment, have no authority to 
\vithdraw such securities for the purpose of placing them as collateral 
security to indemni£y a surety company which becomes liable upon an 
appeal bond o( such life association. Section 1791 provide;;: ''An asso
ciation accumulating any money to be held in trust for the purpose of 
the fulfillment of its policy or certificate, contract or otherwise, shall invest 
such accumulations iu securities provided in section 1 06, and deposit the 
same with the auditor of state, as therein pro,·ided. '' 

It will be conclusively presumed that securities deposited with the 
auditor, under the provisi<•ns of said section, have some trust attached 
thereto, and such securities can only be withdrawn for the pur ose of being 
used in accordance with the articles of incorporation or the con tract made 
between the company and its policy holders. The use of such !'ecurit\es as 
collateral secunty to indemnify those signing an appeal bond, is not such a 
use as is authorized by the articles of incorporation or the law. Hence, I do 
not think sucn securities can be withdrawn for the purpose stated. 

Your favor also enclosed a requisition, which seems to be in dt1e form, 
and shows that the funds to be withdrawn are to be used for the purpose for 
which they were originally deposited. The withdrawal of funds deposited 
with the auditor is =..uthorized by sectiou 1792, u poe satisfactory proo( in 
writing that they are to be used for the purpose for v;ohich they were orlgi· 
nally deposited, and if the affidavits o( the officers of the company are uncon· 
tradicted and unimpeached, this requisition not being for the purpose of 
securing collateral security, but beiug regular iu form, I see no reason why 
it shonld not be honored. Yours respectfully, 

MILTON Rll:MLRY, 

A ttor11~y- Uertcral. 

I suRANCE CaMPA 'lES- PHYSICIANS GuARANTEE: OMl'ANY, FT. 
WAYNE, INn.-It has no elements of an insurance comp::t ny. 
It should not be admitted to do business in this state as an 
insu rance company. 

February 6, 1000. 
Iclon. Frattk F. llferriam, Des 11-foines, Iowa; 

DEAR SIR-Your favor of the 2nd inst. at band enclosing copies of the 
contract, application, etc . , of the Physician's Guarantee company of Fort 
Wayne, Indiana, duly at hand, upon whic·h you ask my opinion as to whether 
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or not said company is an insurance company and should be compelled to 
comply with the laws of the state. There can be no manner of doubt about 
it. It has not the first element of an in"'urance company. The character of 
the business is not one of insurance. The statute of Iowa provides for no 
insurance of that kind, or anything like it. 1 have no hesitation in saying 
that the company should not be admitted to do business in this state as an 
insurance company. 

1f it is admitted to do business in this state as a corporation, it can only 
do so by complying with the law relating to foreign incorporations. 

I do not wish, however, to be understood as saying that a company 
enga~ed in the business that that company is engaged in, as shown by its 
advertisements and literature, can properly do business in the state o f Iowa 
by filing its a rticles of incorporation with the secretary of stale, and paying 
the fe-e re quited by statute of foreign incorporations. I have grave doubts 
in regard to the business proposed to be done by said corporation, being a 
legitimate business. It strikes me at first blush that the contracts and busi
uess proposed to be done by the corporation is against public policy. The 
law wisely holds physicians and professional men to an accountability for 
the manner in which they discharge their duties. Statutes are made so as 
to provide that none but men skilled in the profession, may practice medi· 
cine In the state. The fact that for malpractice, liability in a civil action is 
enforced, fastens upon the practitioner a responsibility which is both wise 
and salutary. I suggest that any organization which seeks to relieve the 
physicians from the consequences of his insufficiency or carelessness, and 
secures to him immunity from damages, is contrary to public policy as ex
pressed by the statutes of lowa and by recognize1 public policy independent 
of statute. 

I do not give this as a definite opinion, but would prerer leaving the 
questiou until it is presented, if it shall be at the proper time, upon the 
secretary of state. Yours truly, 

MILTON REMLEY, 

Attorney-General. 

GAME-A person having live quail in his possession, 
shipped into this state from another state for the pur
pose of propagation, is not liable criminally because of 
such possession. 

February 7, 1900. 
Hon. Ceo. E. Deieva·", Estherville, Iowa: 

D~Art Sue.-Your favor of ~be 6th iost. at band, asking my opinion in 
r f'gard to whether it is unlawful for a wan to buve live qu~il which be has 
sbipved into the state from Kansus for the vurpose of propaga1iou, in his 
poss~ssioo, while waiting for proper weather to t urn them loose, "during 
the period when the killing of such birds is prohibit~d.H The l6tter which 
you enclose intimates that parties who have been pro~ecuted for violating 
the game law t\Te likely to take advantage of the circuwstaoces to cause 
the arrest of the persou who baa shipped in live quail from KAnsas. 
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In my opinion, section 2554, which prohibits any person "having in pos
session any of the birds or animals named in this chapter, during the period 
when the killiug of such birds or animals iS' prohibited, except during the 
first five days of prohibited period,'' was never intended, and cannot be 
fairly construe<l t.o cover such n. case as that to which you refer. The 
game law was intended to protect the game of tho state, and by no fair 
construction of the statute can it be used or tortured into rendering an act 
for the increl\se and propagation of g!l.rue in the state criminal. 

If the construction of said section would p~rmit t.hu prosecution of the 
person in question, then the owner of every park in which the birds and 
animals named in the statute were kept, or every person who kept on his 
premises for the purpose of propagatiou, any of the animals or birds named 
in said section, would likewise be guilty of violating the game law. Such a 
construction is an absurdity upon the face of lt. l think you are justified 
in saying to your correspondeut to go ahead with his laudable enterprise 
and trust to the good sense of any court or jury to thwart the malicious 
designs of all persons whomsoever. Yours truly, 

MILTON REMLEY, 
Attorney-General . 

REPORT OF STATE GEOLOGIST--;-lt was not the intention 
of the leO'islature that such report should be included 
and bound in the Iowa Documents. 

DES MOINES, IOWA1 February 12. 1900. 

Hon . A. H. Davison, ~"ecrelary E:rur~live Counc£1: 
DEAR Srn.-Yours of the lOth inst. at hand, in which you say: 
''The executive council request your opinion in "ritiog as to whether 

tho annual report of the state ~eologist. iucludiog the survey reports, is, 
under the sta.tutea of Iowa, one of the repot'ts to be bound in the set of 
documents provided for in paragraph 2, of section 126 of the code." 

In regard to this 1 will say that section 126 provides: ·•The secretary of 
state shall malte distribution of the various public document& turned over 
to him, as follows. Pa.ragrapb 2 providing: ·One thousand copie1 shall 
be stitched and hound in half-sheep, conta.iuing a copy of each report, to 
be arranged under the direction of the secretary of atate.'" These reports 
thus bound are commonly called the Iowa D.)cum~u ts. 

It is evident ths.L the secretary of state is not required to have bound 
in the Iowa Documents any reports except those which have been, or under 
the Jaw are required to be, turned over to him. If we turn to section 2501, 
providing for the publication of the aanu-.l reports of the geological survey 
{section 2501 and other sections), we tiud no provision requiring any of such 
reports to be turned over to the secretary of state, but section 2501 bas 
something of the idea that the board of geological sun7 ey shall have con
trol ot the copies not required for distribution. Bltt take another vjew: 
the general impression derived from reading the statutes with refereJJce to 
the reports is, that the reports referred to in paragraph 2 of section 126 are 
only those specially named in the preceding sections. The reports of the 
.state geologist relate to matters other and distinct entirely from tboae 
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referred to in the reports of state officers and state institutions. Prior to 
the adoption of the code it was not usual or customary to iocorpon.te the 
report of the state geologist in the Iowa Documents. Chapter 82 r>f the 
Twenty-second General Assembly specifically named the reports that should 
be embraced therein, aud the report of the state geologist was not iucluded 
among the number. The report of the geological survey is more of a sci· 
entilic and educational report along a specific line, and so far as I know, 
is never clas ed with the reports showing the management of the state 
affairs and of the state institutions. 

I do not think the legislature intended such reports to be included in 
the Iowa Documents; nor is there anything in the language of section 12G 
which expreasly requires it. Yours truly, 

l'>'IILTON REMLEY, 
Attorney-Getteral. 

BUILDING AND LOAN ASSOCIATIONS AND INSURANCE 

Co(.rPANIES. 1.-When articles of incorporation of a 
building and loa.n association are once approved by the 
executive council, the law makes no provision for the 
recall of such approval. Remedies are suggested by 
way of amendments to the law. 

2.-- Articles of incorporation of insurance companies 
should be submitted to the attorney-general for his 
approval, before a certificate to do business is issued 
by the auditor of state. They should be required to 
submit the form of their policies to the auditor for 
approval. Remedies by way of amendments to the 
law suggested. 

3. -Additional powers should be given to the attorney
general respecting building and loan associations and 
insurance companies doing business illegally. 

DEs MoiNES, Iowa, Feb. 17,1900. 
1 o the S.mate of the State of Iowa: 

GENTI.J!;MEN-The resolution adopted by the Senate on the 7th inst. 
requested my opinion upon four questions, as follows: 

1. "Is the present law sullieiently comprehensive that the executive 
council or the oflicers charged with the approval of articles of incor· 
poration can prevent the incorporation of, or the transaction of 
business by builcting and loan associations or insurance companies in 
contravention of law or public policy ." 

2. "Are there building and loan associations or insurance companies 
now doing business in Jowa in contravention of law or public policy·~ 
H this is answered in the affirmative, in what manner do such com
panies violate the law?" 
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3. "Has the attorney-general exerci ed the )lowers given su h otlicer 
respecting illegal corporations; i it ne-ce aary to give further and 
additional powers to the a.ttoroe ·R"eneral, and it so, what pow rs. to 
enable such otlicer to prevent the conduct of an illegal bu ine s by 
the said association ?" 

4. •·What amendments, if any. ar!'l necessary io our lt\ws to insuro n. 
conservative and prudent control of such corporo.tionlil?" 

Two classes of incorporations are involved. o avoid repetition and 
undue prolixity I will present my view , fi,-st, in regard to building nnd 
loan associat•ons, and. seco11d, in regard to insur nee compa.u es, endeav· 
oring to present the same under the thr e heads involved in the tirst, 
second, and fourth q ue.,tions: 

First.-As to the present lt~w. 
Second.-The evils, if any, existing. 
T!tird.-The rem~dy therefor. 
This will be done without repetition or the questions propounded. 

The questions concerning both kinds of corporation~:~ involv the inquiry, 
what is public policy? lt is difficult to give a comprehensive and ex~tct 
definition df public policy which can be applied to all cases. 1 shall not 
attempt it. However much couns and lawyers may dilior ns to what is 
public policy, I think all will a~ree to the following propositio:-~s: 

First.-Whatever is contrary to the spirit of Lbe law, and defeats tbe 
end and purpose for which the law was enacted, is contrary to public policy 

Seco1td.- \Vhatever is morally wrong in its tendency, deceptive and 
fraudultmL in its practices, and produces results injurious to tho wellare of 
any considerable number of the general public, is contrary to public policy. 

Tllird.-Tbat it is the policy of the state of Iowa, as showu by it~ ltLws 
and the history of legislation for more than half !L century, lo llncourago 
the ciLizen to acquire a home, to care for the family while lil'ing, an(lllulke 
provisions as far as possible for his depeudeni ones ftftet· he is clcJtld. 

Pourtlt.-Tbat the purpose of the law with reference to building an<l 
loan and insurance companies (both artificial, into.ugible beiugs born of the 
legislative will), was in fut·theranca of the ~eueral policy above staled, tuHl 
to afford reasanable saf~;>gtlards against fnnad and decopLion, irupo~ition 
upon, and the despoiling of, the ver·y classes of persons whom it is tho 
policy of the law to encourage and protect. 

Such, I understtnd, to be the policy of this state, and the RonRo in which 
tbe term "public policy" was used in the inquiries of youa· bonomhlo body. 

I. 

IN UJ!;QA RD TO BUILilll\G AND l.QAN Al:lBO()!ATIONR. 

The present law, section 18U4 of the cocl~>, reqttit·es tho OX!'CULivo eouncil 
to examiue the artides of iucoqmration am i by-laws of building IIIJd lonn 
a social ions, aud to dclermiue whet her they are iu cooConuily tu tho law, 
and are based upon a plan equitable in all respect~ tn Lhoir mem bet·s. H 
o, such articles shall be approvc<.l by the executive council. 'l'bn <'h~uso of 

said section authorizing the executive council to pass upon the plan of build
ing and loan association~. and to determine whether they tu·e equitable in 
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all respects to Lheir members, is quite broad and comprehensive, and 
ordinarily would be sufficient to prevent the approval of any articles which 
would do an injustice to any of their members. The general power is, bow
ever, limited by other provisions of law recognizing the right of building 
and loan associations to issue certain kinds of sto1·k, or to assess tines, 
charge usurious interest, etc. It is not in the powet· of the executive 
council to say that a class of business which the legislature seems to recog
nize as legitimate and equitable, is inequitable. 

To illustrate: Section 1898 seems to recognize guarantee stock. In my 
judgment there is no place for guarantee stock in a building and Joan cor
poration. In this the executive council have concurred, but have felt 
themselves, because of the statutory recognition, powerless to prevent the 
issue of such stock. 

The law makes no provision, when the articles of incorporation of n 
building and loan association are once approved by tbe council, for the 
recall of such approval in case it be found to be transacting a business which 
may be strictly i o accord with the articles of incorporation, yet may be a 
practical fraud upon the public, or all who invest money in such corpora.
tion. It is true section 19l7 authorizes the revocation of the certificates by 
the auditor in case the associalion sh~Jl violate any of the provisions of 
law, but if the executive council approves the articles of incorporation, and 
acts are done which are not inconsistent with such articles, and no provision 
of law can be found expressly prohibiting such acts, it ls questionable 
whether the auditor's authority reaches the evil. 

The present law was enacted at a time when the building and loan fever 
was at the highest, when compart~.tively few men in the state had oppor
tunity to know of the practical workings of building and loan associations. 
It was an excellent Jaw under the circumstances: probably the best that 
could have been enacted. But experience has taught the people as if 
"with thorns of the wilderness and briers." At the present time I do not 
think the law is sufflciently comprehensive to prevent transactions which 
are contrary to the spirit of the law and public policy; specific defects will 
be referred to hereafter. 

AS TO TilE EVILS. 

The evils are many and grievous. The many complaints received at 
this ofl1ce from all parts of the state of the wrongs, the disappointments, 
the sorrows occasioned by delusory conlidence in the promises of building 
and loan associations, is a strong argument at least that there is something 
radically wrong with the system. The complaints come from borrowers 
largely, and from non-borrowing members who wish to withdraw their 
stock. It is no uncommon thing to find a party paying a given sum 
monthly for four or five years on his stock who wishes to withdraw from 
the association in order to use his accumulated earnings, but is unable to 
realize from I he association as much money as he has paid thereto, and 
this, too, in spite of the assurance that the association has been declaring 
dividends of 10 per cent, 12 per cent, or 14 per cent. In numerous cases, 
borrowers make monthly payments of interest and premium at the rate or 12 
per cent or 14 per cent, and payments also upon the stock, which may be 
continued for four or five years, at the end of which time, if they wish to 
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pay up their loan, they are iuformed that the urn required to pay off the 
mortgage is actuaHy more than the money borrowed. " Tith ome associa
tions a system of fines and forfeitures has been adopted which bes rs hea ily 
upon the unfortunates who are unable to continue the pa.yments upon their 
stock. I have yet to find a c se where the promises and repr sentations 
made at the time the stock was taken have ever been fulfilled; nor have I 
found a borrower who felt that he obtained money to build a home at a 
cheap rate of interest, and that his connection with a building and loan 
association bad been otherwise than di astrou . I do not say that there 
are no such cases . I am well satisfied that many dome~ti local associa
tions, where the expenGes have been kept down to the minimum, have 
produced good re ults. and many such associations have been beneficial 
to the community in which they do business. 1 have beard Tery !ew com
plaints of the domestic local associations. 

The theory upon which building and loan asaociations are justified is, 
first, it encourages the man of small means to mal{e a saving from a lim
ited income; second, by furnishing moneJ at reasonable rates to those who 
wish to build homes, they are enabled to pay for their homtls in smo.ll 
monthly payments from year to year. The primitive idea of building nncl 
lo~~on associations was that each member who made monthly deposits would 
in time become a borrower. If all became borrowers, and ultimately paid 
substantially the same rate of interest, it mattered little what that rate of 
interest might be, for all shared substantially equally in the benefits and 
in the burdens of such a system. lt was a means of accumulating capital 
from small savings to build homes for the members as fast as the accumu
lations would permit. A very different condition arises, however, when 
stock is purchased in large amounts by capltalista-pa.id up atock-which, 
many times, receives dividends more than double the legal rate of interest. 
I am aatisEled that not over 40 per cent of the stock of building and loan 
associations of the state is borrowed upon. Suppose tt were 1)0 per cent. 
Taking up a report of an association at random, one of the strongest 
associations in Iowa, which has been in operation ten yeara, in reply to 
the question: "What bas been the average annual dividend declared by 
your association since its date of organization, includi.ng the term covered 
by this report?" I find this answer: "Thirteen and one-filth per cent." 

The only source of income of a building and loan association il!l the 
premiums and interest paid by the borrowers, and the Japsea, fines or for
feitures from the unfortunate members who fall by the way. Assuming 
that one-hal r of the stock belonged to the borrowers and the oth r half to 
the investors, many of whom bad fully paid up stock, in orcl. r to malte a 
dividend of thirteen and one-fifth per cent on the entire stock, the half of' 
the stockholders who borrowed must have pa.id enough as int rest and 
premiums to have amounted to twenty-six aod two-fifths per cent on the 
money which they had borrowed, l!isa. however, what was gained by the 
associatiou by forfeitures and fines. It requires no words from me to allow 
that such !\ ruinous rate of interest is crushing the very men the lu.w was 
intended to benefit and protect. 

It will be said that the dividends on the stock will offset the h.lgh rate 
of intereat paid. From the nature of the case this cannot be true . " A." 
subscribe3 for SL,OOO of stock In a building and loan association, and bor 

8 
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rows $1,000 thereon. '' B" subscribes for $1,000 of stock and pays therefor 
$1,000 in cash. "A" pays say G per cent premiums and 8 per cent interest. 
payable monthly. Such interest amounts to more than 14 per cent payable 
annually At the end or the year "A" has paid into the association $140 
as interest and premiums. To offset this he gets a dividend on his monthly 
payments which go to the loan fund for the average time Un the usual 
plan of payment be has paid in during the first year $72 $60 of which goes 
to the loan fund. He obtains then dividends on $60 for one-half of the 
year which, at the rate of thirteen and one-fifth per cent, amounts to $3.96, 
which is in no sense an offset for the amount of interest that he has paid. 
"B ". on the other hand, receives in cash his dividend of $132. That $132 
passes forever beyond the control of "A", and there is never any redistribu
tion of it. The same disparity, it is true, would not exist between the 
payments of intuest and premiums and the dividends on stock in each 
succeeding year, but at the end of the time when ''A's" stock is matured 
and his mortgage is canceled. which is seldom less than nine years, be has 
paid the enormous sum of $1,260 interest, which is in no ways offset by the 
dividends on tho small payments made yearly on his stock; but "B ", the 
investor, has received his $132 regularly every year. 

'£his illustration leaves out one element. As the business ·is now con
ducted, there is a profit to the association from the fiues and forfeitu res of 
those parties who are unable to continue thflir payments, but such lines 
and forfeitures are tA.keo from the class of people who can poorly afford to 
lose the money they ba.ve paid to the associa.tioD. It is a. patent fact, and 
cannot be disputed, that under the plans or building and loan associations 
as now operated under the law, capitalists have taken advantage of the 
law to secure exorbitant intet·est on their investments, a.nct that, too, at the 
expense of tbe very persons the law is intende<i to benefit and protect. 

The systems of Hues and forfeitures are oppressive upon persons whO!~~ 
only crime is their inability to pay as much each month as they hoped to. 
Some associations have issued stock pt·oviding for the forfeiture of the en
tire amonnt thn.t has been pai<i in case of failure for a given time to con
tinue the payments. Others have a plan of imposing fines and selling the 
stock for the purpose of paying arrearage~, which method would be 
tolerated in no enlightened community in regard to any other subject for a 
mOUlOnt. 

Some associations have stock which is, to all intents and purposes, pre
fened stock, receiving an unequal distribution of the profits at the expense 
of the common installment stock. The supreme court of Kentucky, in a 
recent case, held that preferred stock in a mutual building and loan as
sociation, was against public policy. 'While there are associations which 
are undoubtedly oarryin~ on their business within the legitim a! e lines of 
building and loan association laws, and have produced results highly satis
factory to the investor, and not very objectionable to the borrower who 
pH ists until the maturity of his stock, yet I will venture the assertion that 
!)0 per cent of the borTowers from bnilding and loan associations in the 
staLe, und an equal percentage of the installment l!!tock holders who witb
dra.w their tock before maturity, feel that they have been deceived by 
false promises, and unjustly dealt wiLb. 

REPORT OF THE ATTORNEY GENERAL. 35 

There are orne dome tic building and loan as oriatioos who e. pen e 
account i far in exce- of that penuitted by law. The alltlitm·'s nport of 
the building and loan a ociatiou fm·ni-hes an iutet· sting study. H sho1 
some domestic loca.l 11 ociations conducting their hu ' ine;;~ IH almo, t a nominal 
e:xpe n e- ·ome a low as ont'-hnlf of one per eent of the reeeipt!l. l\lauy of 
the dome tie building and loan association , howevet·, how th e pense, to 
be fa.r in t'xce s of the amount recei\"ed for the l'Xpen e fund w bich is in 
my judgment, violation of 1he law. Oth r a socitltion have ~nnde inv~st
ments of fund in a manner not anthodzed by law, which jcop~trdizes not 
only the earning capacity of the home bnild~>r" fun<!, but al o the pl·incipal 
which he bas paid in from his sn..-ing . Other as ociatinns fail to how the 
amount of salaries of their oflicer . but report thousands of dollar~ of 
traveling ext:eo es, oOice help, etc., which nggregate the full amount or the 
expense dues. One a ooiation ma k together und• r the title of "Sun
dries," over $40,000 of uncia sifiotl di buri'eruent . One al'lsnciation, with 
total assets of less tbau $2,000, show expenses for salaries or ue11.rly $000, 
and general expense of $100. ome Rssooiu.tions pay lar)l:e saiRt·ies far iu 
exce s of the service rendered, it seeming to bo the pt·ohlem ho1v beat to 
''pluck the goose without making it quawk." Other R soci,Llions sho1 a 
praiswortby moden1tion in this respect. The Auditot·'s repot·t fnrni hos 
food for reflection. J t cannot, however, disclose the tears of the wido1v 
who bas paid for years what W!IS r j•cognized as u cxorl>it:Lnt intet·est on tL 

loan, and made payments on stock which sbe undet·stood were Jlaymont on 
the principal, to tinct after years of privation that she owes us m•tch as she 
did in the fir t pbtce. It cannot tell of the blasted bopes aull bitter disap
pointments of the young man, and maiden, the hired girl, aml the Ja.bot· r, 
who have, through years of privation, paid of their hard earnings iuto an 
association which promises so much and fulfills so little. 

\Yhat are the remedies? 
This is a diflicult problem . I can only make tentative suggestions. 
First.-The law should forbid any part oe the principal paid in by Lho 

stockholder to be used for expenses. .Most associations deduct from ll 
to 13 per cent of the amotmt paid in on installment stock. artd app ly 
tbe same to the expense fund. The expenses should, in my judgm nt, bo 
paid out of the profits. A proposition made by on business man to 
another: ''Let ml'l take your money and invest it for you; I will secure 
you remunerative returns, but I will take, to pt\y for managing the a1Iair, 
13 per cent of the monev you place in my hands," would be met with 
derision. Yet tha.t is what nearly every IJuildiog and lonu assoolntion in 
the state does. 

Second -There should, in my judgment. he a limit upon the oxp nses 
of the associations. Most of tbe domestic loca.l associatioos are now very 
moderate in their expenses; but not so with many of the others. 

Third.-All guarantee stock or preferred stock under any and nil na.rncs 
which receives a Oxed dividend, whether proflts have beon earned or not , 
should be entirely eliminated. If the associations are mutual in mune t\nd 
liability, there should be a mutuality of the profHs. It is desirable llmL 
associations have the power, when there is a temporary demand for loans, 
to secure the money with which to supply the demand. This can b don 
by i:;suing paid up stock, with a limit placed upon the dividend. i~ sball 
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receive, which amount shall in no case exceed the dividend earned by the 
other stock. Such stock should be called in when the funds of the asso
ciation will permit, and it should not have a vote on amending the articles 
of incorporation. 

Fourth.-The power to impose fines and forfeitures upon persons who 
fail to pay the installments on their stock ought to be removed. There 
can be no good reason why a person making sav ings deposits from year to 
year should lose what he has s.lready deposited in case misfortune should 
prevent him from depos iting further; or that the amoun t depo~ited should 
be charged with tines and penalties because of his inability to deposit 
more. 

.l<iftil -How it will benefit the poor man or wage earner to permit him 
to enter into a contract to pay an interest which under the general law 
would be usurious, is something tha.t surpasses comprehension. The 
exemption of building and loan associations from the law of usury, works 
a hardship which I am convinced was not foreseen by the former general 
assemblies. 

Sixtl~.-The executive council ought, in my judgment, to be given more 
plenary powers, includinK the power to revoke the certificate authorizing 
the association to do business 

Sevetdll.-T'rovision should be made by which money paid on stock by 
the party who has borrowed thereon, in case of foreclosure, should be 
treated as an absolute payment on the money borrowed, together with the 
profits, if any, credited on such stock. 

Eig-hth.-Some provision should be made to enable associations to go 
into voluntary Jiqahlation, wi1h suitable provision for the protection of the 
borrowing member. In this connection it might be well also to authorize 
the assignment of the loans made by the ljquidatiog association to sume 
association of similar character, subject to the rights of the borrowing mem
ber to have the amount paid on his stock credited on sue b. loan. lt might 
be well to pet·mit two or more associat.ions to consolidate by a tb.ree-founhs 
vole of Lhe stock of the respective associations, on terms which the execu
tive council or some ofticer of the state should approve as equitable to all 
concerned. 

NirtJh.-The effect of chapter 48, laws of the Twenty-seventh General 
Assembly, was to make new and different contracts for those affected 
thereby, which has worked & hardship in vet·y many instance3. In my 
<lpinion justice demands the repeal of said chapter, leaving all parties in 
'heir original contn.ctual relations. · 

The amendment of the law along the lines above suggested would relieve 
the system of many of its inequitable features. It will be urged against 
some of the suggestions that no new association could be started depending 
upon the profits to pay the expense!!, and that there would be no inducement 
for capitalists to put money into the stock of an association in case some or 
all of these suggestions should be incorporated in the law. lf it is remem
bered that the buildin~ and loan association law was not made for the 
beneJit of capitalists, but for another class of persons altogether, the sug
~restion loses much o.f its force. It is true, unquestionably, tha.tsuch a law 
as above outlined would deprive associations of a source of profit; but at 
tbe same time it would strip them of the speculQ.tive features which have in 
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the pa t enabled the men of meana to .ecure exorbitant return for the u e 
of theit' mODI"}' :tt the . p n e of the very m u and owen whom it i the 
policy of the law to encnurnge s.ud help The plea in fal"nr of lib nll 1M ~. 
so called, for nch as!lociution wa ruade on tbe ground of their beneficial 
r e ults to the wage eamer antl m'\n of moderl\te mo>au . 'l'hl'y are •laiwe<l 
to be qwlsi benevoleu t ass•lCil\tiClu . If they h•wo t~ea d to be nch, RDd 
become instrnmflnts of oppr ion, they have failed to demon trate their 
right to li>e. lf ~~teh a.QSO iations cannot liv"' under r u·iction th a t will 
prevent the abu e which I apprehend is re<'ogni:r.ed n a cryi ng evil, th u 
they ought not to livE'; but I do not appr h od that th ~o~ sugge tions above 
made, if eografted in the law, would seriously intt.t·fere w ith rlow st.i local 
and worthy domestic as ocia.tions . All unworthy ones hould no t be fostered 
by the state at the expense of the welfo.re of it ~itizens. 

IL 

A TO INS URANCE ('O~tPANJE . 

The present la.w appear<~ to give suflloient authority to th auditor ' ith 
rererence to companies organized to do the kind or insurance referred to in 
chapter 4, title 0 of the code, inasmuch as the article• of incorporation mus~ 
be approved by the auditor after the same shall have been submitted to 
the attorney-general, and the forms of all policies isaued are required to 
be submitted to the auditor for his approval. In regard , however to com
pani~s referred to in chapter 5, title 9 of the code, formerly known as rar
mers' mutuals, there are few restraints upon their manner of doing busi
ness. The articles of incorporation and the !orm or policy are subject to 
the approval of the auditor, and if an examination of the auditor shows 
that the association is in an unsound condition, or doing an uosa f busi
ness, he may revoke the certificate of authority to do business. If such 
associations were limited to the county of their principal place of business. 
or counties contiguous thereto, the absence or leg!ll res~raint upon their 
a cts would not be so objectionable . Such associations, when their· busi
ness is confined to a neighborhood, are tllually subject to the scrutiny of 
their mem hers, and 1 think experience shows that the business is conducted 
honorably, cheaply, and to the entire satisfaction of the members. 

But state associations are very different. There is no r ason why what 
are called state associations under said chapter 5 should not be required to 
comply with chapter 4 of said title. Th re is just fl!l much neces,lty tor a 
state association organized under chapter 5, to have $\lr,,ooo of available 
asset~, and be subject to the same insp ction and restrictions as other 
mutual companies doing business under the provisions of chapter 4. The 
business which they actually do is the same. It is actually done In the 
same manner by premium notes, etc. The liability or the publlo to be 
defrauded is just as great. There are more complaints coming to this 
office in regard to the wrong doing and fraud perpetrated by the state asso· 
ciations than in regard to the mutual associations doing businees under tit 
provisions of chapter 4. 
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AS TO J.IFE TN UUANCE. 

The laws of Iowa with reference to life insurance a re in an an omalous 
condition. 'Ye have level p remiu m companies, natural prem ium com
panies, stipulated p remiu m associat ions assess men t associations, benev· 
olent associations, fra ternal associatiOns; in fact. insu rance companies of 
all descriptions, a nd some nondescrip ts Li fe i nsu rance of all shades and 
complexions can be writ ten under t he laws of t h is state as they now sta nd. 
There is not, in m y judg ment, s uffic ien t authority g iven to t hose who 
a pprove the a rt icles of in corpora tion of the differen t insu rance compa nies 
t o prevent the m doing a business not con tem plated by the la ws, or contrary 
t o p ubli c p ol icy. On ly stip ulated p remi um a n d assessment associat ions 
a re requ ired to submit their arti cles to e ither th ~ audit or or a ttorney-gen
era l for a pprova l, a nd the au thority gi ven such o fficers by the la w appears 
to be very limited. The ins uffi ciency of the law will appear when we con· 
aider Lhe evils which are doue under th e la w as it now stands. 

AS T O THE EVILS . 

The s tate control over some classes of associations is sufficient to induce 
the public to bel ieve they are under sta te control, but that control touches 
so lightly that the associations do practically as they please. ln such cases 
the s ta te control is a delusion and a snare. An inquiry was received at 
thi s office from a man in Texas enclosing an advertisement by some agent 
of an Io wa company, in which it was stated that the state of Iowa guaran
teed the payment of the policies. 

Companies and associations are organized, and po licies are issued, which 
should be accompanied by the company's private glossary or key to enable 
the m embers to understand the meaning of the terms employed. A policy 
was issued by an association , now happily deceased, whi ch "accepted the 
policy holder as a general partner and member in said association to the 
extent of -- shares in its combination ten-year inde mnity and accumula
tive cash surrender value securities limited to the aggregate benefit value 
of $100 per share," which may mean one thing to the company, another to 
the policy holders, and to the average citizen is gibberish. 

Companies doing business on what is call ed by the statute, ''level prem
i um," or "natural premium plan,'' more commonly call ed old line com 
panies, are not required to submit their art icles of incorporation to any 
person whomsoever for approval; nor are such companies required to sub
mit their policies to the auditor or any officer of the state for approval. 
l'ractically the only control over such companies organized in this state is 
that of the auditor, who is made the depositary of the capital stock of 
$25,000 and the net cash value of the policies in force, otherwise the 
reserve, but his authority is very limited. 

The auditot· can examine whether such companies are insolvent, and " if 
found to be insolvent, or the condition s uch as to render their further con
tinuanc~> in business hazardous to the public, or to the holders of its 
policies.' ' to turn the matter ov~r to the tender mercies of the a ttorn ey
general. 

There is no provision of law authorizing the aud itor, or any other 
oflic~r. to calla halt upon the k ind of business that such companies may 
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do or to requir e the contract which they ma make with the public to be 
submitted to any officer of tate for in~pection and appro . al. 

o-called old line insurance companie ha\ e belm iucorpornt d, and 
m o re 8 re endea>ori ng to be incorporated, which have rew or none ?f t.h 
char acte r istic of life insurance, aud which are not cond ncttJd on lt(o In 
s urance p r inciples, but who'e principal bu, iness Slllll.cks loml ly of th e 
features of bond companie , which hav heen con~em.ned everywhere ~ 
against publ ic policy . They are insurance compames Ill n_amc, and not 1u 
fact. A man of sixty is i11sttred at the same rate as n child ~ f Hve. o 
medical exami nation is r equ ired. The amon n t agreed to b~ pa1d ~~ case, o f 
death is e ntir el y incom mensura te with t he so ·called p renmnn pn1d. 'I be 
so-cal led policy or bond is to matu re i n te n y ars, 11nd 10 pPt' cen t of t he 
face thereof is r eq uired to be paid by th e bolder every year. A t th e Clld of 
t en years, th e promise is to rep ay th e holder t he n.mount .t hat ha be n 
paid in by him to the company, and a sha re of th e pecul a ttve nccumnla
tion arising from the lapses and forfeiture!! enforced against those who 
are unable to pay longel'. 

To sta.te the proposi tion concretely : The company enters into o. contract 
with th e so·called policy bold er to pay $1,000 at th e e nd of ten years, in con
sideration of the policy holde r p :.tyi ng for each o r t he ten ye11.rs lo the 
company the urn of $tOO. If the so-called policy hold e r fail s lo pn.y any 
:vear, even if he bas already paid 3\700, or $800 or $000, be l?ses ~nd forf Its 
all th at he has paid to said company. The company pt·om1ses, 10 ca3~ the 
so-call~d policy is not forfei ted or lapsed, that the holder shall r ece1ve a 
benefit fl·om th ese lapses . I have seen stntE'ments made by th e agents o f 
euch compa nies t h11.t the invPstor or policy ho lder will receive, a t th e en~ of 
ten years, double 1 he money be bas paid, and if he dies be fore th xplrn
ti o n. of t he ten years, bA receives a small sum as life iusurauce . Stateme 1~t 
are publ ished showing a large percen tage of lapses. o.nd enormous J)l'? flts 
are predicted beca use of the many la pses which will i~ur to t he be n f1t of 
those who are the persistent me mbers. Such companies tnl'e for th eit· own 
use all of the first payme nt of $100. They set asid e about Ill por c nt of 1\11 
the subseqnent payments, which is invested, t\nd ft·om such su~ they expect 
to realize enough to pn.y tbe amount which is absolutely prom1serl. 

Thus it will b!J seen that more than 18 per cent of all the payments made 
by the policy holders inures directly to th e bene fit of the cor.l>ornt_iou. One 
such company during the year 1898, shows a total pre n11um Income of 
$148, 000, and ~ death loss of $1,200 . It s ho ws commissions, bonuses lo 
agents of over $66,000; s !aries to offi cers and home offi ce employes, ov r 
$4,000; total expenses over $83,000. Th e r eceip ts from the ue w husl ness 
were nearly 3107.000. If we deduct the total disbursem nls of tho company 
for expenses and death lo•ses from the amount of th~ firs t year 's premium, 
over $22,000 remains, which is a very baodsomo proht oo a p1dd np capita l 
of only $25,000. Whether such companies will be abl e, after ~oduotiog ovo t· 
18 per cent of the total amount paid by the members, to fulfill tbelr nhso
lute promises of repayment of the total amount paid io, is very doubtful; 
but in no possible contingency will the compa ny be abl e to pay the ~mount 
which the agents and oflicers represent to the policy holdm·s tbey will 
receive . The average amount of insurance for the whole ten years does not 
exceed three-fourths of the amount which will be paid by the pollcy bolder 
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during the ten years. The cost ot term iosuraoce would not 
thousand. T o divide the cootra.ct and the premium Ptt.id 0 exc:ed 112 Per 
tract , the member pa.y• 190 for iusunu1Ce. He pays !O IO to~ ~~~: 1 ·~00 

con. 
endo"!uent, U please so to call it. The endowmeot, then, costs $91 oand' or 

To tllustrate: Suppose a contract were made hy a ba k. . . Yeu. 
lion of a man depo8iting with a bank 89 1 a year the ha~k' 

10 0
1°

081
dera

end of ten years. pa.~ 11,000, but if the depositor fliiled to de:~~i:'·i~t the 
year, be w~uld forfeit to_ t_he bank ~11 that he bad p~id. I think eve any 
would sa_y 1t was not ~~~111mate buotness and should not be tolerated 1:Yone 
commumty; and cert.amly corporations which are c reated by the state any 
emp?wered ~o coo tract by law, should DOt be permitted to thus >re 'sod 
~he Inexpertenced. and gullible. The contract b~tweeu such 

1 
so: "1Pon 

1naur•nce C"lmpanJes sod so·c&lted policy holders is at least 90 ca. led 
the sa.me kind named in.tbe illustration. lo my judgment, sucbp:rb~:iot of 
h agtt.mst public policy, tf not. against tbe law ot the state •• now exia.l~:ss 

Not a few stipulated premiUm and a.sseument associa tions d · ~· 
nes~ .under eb~pter 7, Litle 0, of the code, [am informed, are iss~::g ~ust· 
policies, quan endowment policie.!l, paid up policie.i and · f g erm 
every kind of policies which Jevel premium compani~s are J.n ~ct, nearly 
of ~uch polic.ies ar.e a palpa.ble fraud upon every 008 who ao~:~~~n~hemMaoy 
pa1d u~ policy wll.b ' be right of the B.!lsociatlon to require further· ~ 
ments, ts a contradJCtlon of Ierma, and a fraud on the fRee of it. It t'Y 
les.s a fraud be~ause bidden away ia some dt.rk. corner of the olio . s 

00 

print couched 10 !a•guage w~icb few but tile oflicers of the a~ocil;;i~: fioe 
unde~staod, t~e r1gbt to require further p \yments is reserved. can 

It 11 the refinement of orueh.y for an association to take a man' 
year atter.year, be. paying it under the belief that at 8 giV"en tim: :OoO:T' 
have a paid up pohc,r, or aa eodowmeot, for his good wire after h . II 
or for bi~self in his old agP, and after be has been tolled along u e t~.~ gbon~, 
past the lDSuro.ble age, and his ability to earn a livelihood is n I e s 
be told that his policy was not a. paid up policy aod the suppo:~d mo~e, to 

:~~~:~:a myth; tbst. his .equitable share in t'he grl\od combinat~o
0

n,
0

~~ 

~ ;:;~~=:d} :~r.~~:::~:~~;I:::;,~~I:u::~~:~~.~r o~·~~= d•i:~~~~~·r·~d b ;: ,::;: 
that under the law th eDce. t 18 no solace for •ncb a man to learn 
penitentiary. e perpetrators of such a fraud caanot be sent to the 

p&y~neeo~dt~a~! ::;~:i:::b:: ~e1 had worked, stinted and saved to make 
ment policy for 11 000· h b a. odorous m~mory, on a t en-year endow· 
she expected was b'ar • ll at ~ e bad made moe payments and the 11,000 
failed. "Will 1 get m;:/~~~a~e for future supporti the a.ssociatiao bad 
the heart to tell her 

10 
'L ·b ba.t sh~tll I do!'' she asked. I didn't have 

go o t e poor-bouse 
The stories of wron~ per p t t d · 

people which continua II e ra e ~pon. honest, simple·minded, contidiog 
been born without aym Y ~~.me to this office, at times make me wish 1 bad 
attorney-general. pa 185

' or had noL been honored by being- chose n 

Even wh ile I wr ite t his a viet' 
story by saying · "Had I ' b I' l iD 

0 0
" pasL t ne insura ble age e nds his 

pan iea and p r~Yented wo:~~ l e leved Lbe. state co ntr?lled i ~surance com· 
en compan1e1 fro w do iDg busmess, 1 would 
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not have been dt!ce ived. The sta.te has DO right to pretend to cootrol suc h 
companies and not coutrol them ." 

I endorse this sentiment with all tbe empbasi~ possible-. CoiUmOD 
honesty de tnands that. tbe st!'lte should control llfu insurance corups.uies 
doin~ business in this st&te i,, fact, or cease to pretend to do so. 

There i~ no sta•ute r equiring any lire insurance company or &ssocit~.tion 
to submit the forrn of its policies for the f\pprovR.I of the f\Udit.nr. In the 
years past el"ery attempt of the auditor, so tar as my knowledf(~ gnes, to 
prevent th e i11suance of certain kinds or policies, wM wet with 1\ challeoge 
of his authority. ln fact, to prevent any class of insurance policies being 
issued, however obnoxlous to his sense of justice, he has been compellod to 
arrogR.te to himself authority not expressly give n by statute. Any success 
in this respect. in t.he p!Lat bas been through fear that he m£\y arbitrarily 
witbbo\ft his certiticl\te authorizio~ the companies to do business in this 
stat€'. Policies can be, and have been, iasuod which the st&tutes do not 
authorize, of which the auditor c&n have no knowledge and ha!t no power 
to prevent, which policies contain promises which the auoc iations have 
neither the present ability, nor any rea.!lonable bops of ever being able t.o 
fulfill. 

The authority given to thu auditor to turn over t.o the attorney· general 
insolven\ companies, and those not carrying out their contracts, does not 
relieve the situation a. great deal. lt is prH.ctically no moro than the bold· 
iog of an inquest on a compa.nv found dead, and burying the remains. The 
injury was done to the public before the oompa.oy's insolveDcy became 
known . 

There are .naoy Iowa companies and associations doing a safe and 
honorable business. Such need not, and do not, tear strict legislative con· 
trol. The evils to which 1 have referred, which are causing Iowll. Cl,)mpanies 
to fall into disrepute, are chRrgeable mostly to those associations which 
are orgA.nized by pyomoteYs for the mouey there i1 iu it to them, and are 
conducted o otunsotmd principle~ for ate., }ear,., wben th~ygo to the wall, 
leaving to their confiding victims resentment a.od loss instead of provision 
for their dependent ones. 

These truths must be self evident. 
Any scheme which enables one to obtain the money or property of 

another without returning a fair £quivalent, is bad in ethics. 
Any business which dep~ods for its success upon enforcing unconsrion

able contracts, into the Bigniog of which inexperienced and unwary men 
and women are beguiled by false hopes and ililt!lory prospect•, presf>ntec.l 
by smooth and plausible, over-paid and uoder·scrupulous agents, is not. a 
legilimM.te businesa, and is contrary to public policy. 

No state baa a right by law to l\utborize a body of men to shelter their 
private consciences and private fortunes underneR.th a corporate name and 
entity. while they carry on a. business which thrives alone upon the mis· 
fortunes, improvidence, or poverty of thoeo, many of them God'~ poor, who 
are d t·a.wn into the ir meshes. 

I n t.his r espect Iowa has no t measured up to he r responsibilitiee. 
REMEDIES. 

I can only suggest t he lines along wbicb, in my opinion, add itio na l leg is· 

lation w ay well be directed. 
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First.-Ail articles of iocor poratioo of companies aod associatioos 
incorporated uoder the laws of this state, as well as companies incorporated 
under the laws of other state~, should be submitted to the audito r aod 
attorney-general for their approval, and tbo3e officers should be authori zed 
to disapprove all articles, the plans or the nature of the proposed busin ess 
of which do uot provide propet· safeguards for the protection of the policy 
holders. 

Second.-Ail companies and associations which make assessments on the 
members, or by a so-called safety clause r eserve the right to m ake assess
menta, should, by statute, be prohibited from issuing so-called paid up 
policies, limited payment policies, and from accumulating a fund to be paid 
back. to the members as divideods, d!stribution of surplus, o r endowments 
in aoy form. 

Third. -Ail form s of policies should be submitted to the audit.or for his 
approval, and be shou ld be requi r ed to disapprove of any form which does 
not state on the face of the policy, in plain and ordinary laoguage, within 
the comprehension of persons of ordinary understanding, all the terms, 
conditions, or warranties by the breach of which the policy is avoided, and 
to revoke his certificate authorizing the company to do btuinesa in the state 
of auy company or association which issues policies in a fot·m not approved 
by the auditor. 

Fourth.-Al! policies which require the paymeot of a fixed premium 
shrmld be made nou-forfeituble after two anuual payments. 

Fiftll.-Any company or association which publishes in its literature 
fal se and misleading statemeots as to tbe nature of the business it trans· 
acta, or in regard to the ability of the corporation to fulfill its contracts, 
shall forfeit its right to do business in thic~ state, and its certificate therefor 
shall be r evoked by the auditor. 

Sixth.-Section 1830 of the code, requiring a medical examiuation of all 
members of associations, s hould be extended so as to include level premium 
companies also. 

Seventh.- No mutual company or association should be permitted, by an 
ameucl ment of the articles of incorporation, to increase the premium or 
rate of a~seasments upon existing policy holders. 

Eigltth .-No stipulated premium or assessment association incorporated 
under the laws of another state, should be permitted to do business in this 
state if it uses a greattlr per cent of the premiums or assessmeuts for ex
penses or soliciting new business than is allowed to similar associations 
organized nuder the laws of this state. Tbe per cent to be used for ex
penses migbt properly be limited by statute. 

Ni1tth.-All associations which have attempted to absorb any other 
association, e ither by reinsuring OL' couaolidatinn in any way, (which I con
teud can uot ·oe legally done under our laws) and have made ast~essments on the 
members thus received, sbould be required to treat such members as their 
own origiual members, aud pay the same amount, in case of death, as their 
own original members receive. 

It will be urged that if these suggestions are carried into the statutes, 
they will cripple some of the companies and associations now doing business 
lu the state, and will make it difficult to organize new companies and 
associations in the future. My answer to this is: Buch laws will not injure 
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good, afe comp&nies, hone tly managed; all others. by th p:Tac~ of stl\te, 
ba>e no right to l ive; aod by the gracl' of God, should b bnned ont of 
igbt· th t organizing insurance companies i~ not the chief end of man; that 

it i 'better far to ha\·e a few good, tTustworthy compauies, Lbau to turn 
loose a tbou:~and wort bless ones to prey upon a long sufi riug public. 

ILL 

I regard to your third inquiry. I will Sfi.Y that the statutes do not 
plai;ly give to the attorney-general any pow~r respe.ctl.ng i\logn.l .building 
and loan associations and insurance corporat1ous unttl I be maUer 1s placed 
in his bands by tbe auditOT. 

Actions to test official and coTporate rights may be brought by the county 
attoTneys. (Code, sectiou 4S l5 .) The general power ~ive.n the .attorne!· 
geoeral by sect ion 1640 of the code, to institute an actio n 1n equ•ty to .d•s· 

8
olve a cor pomtion for good cause, eems to be limited by oth~r ~e l1.ons 

requiring the auditor to take the initiati\7e with referen~e to building and 
loan aud insurance corporation/!. Iu view of the equ•vocal lRup~u'l.ge of 
section 208, it is by some considered doubtful wbethor he can brwg any 
action in the name of the state except wbeu "requested to l~O so by Lh~ 
governor, executive council, or general assembly," unless s peCially autho r· 

ized by some other statute. . . . 
I have not felt warranted in bringing any act10n to close up any b mldll1g 

and loan, iusurance, or banking corporation, unlil my attentiou was colle~ 
thereto by 1 he auditor i n the m11nner dlrec\ed b.v statute. 1 hl\ve, howeve1, 
used to the ex treme verge, the limi ted powers givAn to the ~Ltoruey-geuerl\l 
to prevent the conduct of illegal busi ness by such corporations. . 

1 aru satistied that I have made ome mistakes .bY. inadvisedly approv111g 
a few articles of incorporation of insurance 1\SSOCUJ.tiODB, the pre~s of other 
duties preventing tbe careful scrutiny th 1J.t ought to bav~ been gtv~n tberu. 
But since I discove1·ed those mistakes, no art_ie les of ~ncorpor.at1~11 have 

ed this office without the closest ex:a•:uioauon. I Lh1nk ther e a1 en. fow 
~::~ilicates of approval of at·ticles of incorpomtion signed b~ .me which 
sbould be recalled or canceled, and I shall assumA the res}Jous tbtliLy of. so 
doing unJe3s the present general assembly makes chl\ngea 1n the law winch 

render such recall unnecessary· . . . d 
I think the attorne)·general should be given a larger d•sc:etwo 1n ~egar 

to the a pproval of articles of in corporation which are s ubmitted to .bun fur 
1 It is c laimed under the presen t law LIHJ.t hii only IIULhonLy Is to 

approva · [ 1 · · I bo.ve not oouourrod 
see that the articles are iu legal form . n t us v•ew • 
but have ins isted that the articles must provide alone. for that, class o~ l~usl -

ess which the law authorizes that kind of a corporation to do. Hut a.ve 
~ot felt warranted in refusing to approve s uch nrLicles so ~ ely becuuse I 

· d the plan of business wu such that the ll.'iSOCiatlou must, In 
was couv1nce . t policy bolder 
the nature of thing~. be short lived, and disappo1 n every 
who might not die early. . . 

1 do not think it would be wise or pt·actlcal to g•ve to the attotney-

~=:e::~~ at:~th~~~~~: :e ~:;~:~i:l~p~:;i~~:;:. !~~etrh:~n~~~c~~~i~~:~:~! 
bia office, to give such matters the attention they demand. 
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. .It mig~t be well, howevf'r, to enlarg e h is po wers o as to nqr1i r a him t o 
brmg acttons lo wind up the affairs of atl cc•rporation . iuel uding t hose 
named in your in~uiries, when they ure doiniZ a bosioe3s no t authori zed by 
hpv,or _not a~lbonzed by the ir articles o f inco r pora tion; o r are eonductio g 
the bwuoess ID o. manner by w hich t he public a re deceived or defrauded . 

I am not, howe,·er. askin g fo r msself additio na l powf'rs llDd r espons i
bilities •. anti would not be so uogtmerous a~ t o s:~k them fo r my successo r ; 
but [ will endeavor , to t be best of my ab i lity, to ~erfnrm eve ry d uty which 
the IPgislatu re in its wi9do m .imposes npon th is office to the end th at th e 
fair !~me o f tb is noble common weal t h sha ll not be taroi~hed by tb e acts and 
pr acttces o r eorpora t ions which it bas created. 

I have the ho nor to be, your o beditm t se r va.a t , 

M I LTON RE~ILEY, 

Atton;ey-General. 

BOARD 0~ S UP ERV IS ORS-It has no power, given it by 
la w, to mterfere with the discretion of the clerk of the 
courts in having bar dockets printed where and when 
and by whom his good judgment may dictate. 

DKS M o iNES, I OWA , February 21, 1900. 
lV. 0. Clem-ans , E sq., Coutlly Attorney, Cedar Rapids, Iowa: 

DEAR Snt-Yours of the 20th inst. at baud, in whic h you ask my opinion 
as to whe ther ' ' the board of supervisors, by resolu tion, can direct whe n and 
by ':"hom the bar dock ets shalt be printed, or whethe r the sam.e s na ll, under 
s ectton 3061 of the code, be printed by dit·ectio o of the clerk of th e court 
a nd the printing 4!'ivun to wh om he m:~..f see lit." ' 

lt~ r e ply Lhereto I would BR.Y that section 36G 1 r equires the clerk to 
furnt8h the court a nd bar a sufficient num bar of printed copies of the cal
?n.dat·. The .rule ~l aw _is of univeraa l acce ptation that where a. duty is en
JOtned u~on a _pubhc olltee t·, and no direc tion is given by s tatule as to the 
manne r m w hJCh he shall perform that duty, a d iscretion is lett with him te 
perfor m the du Ly in suc h manner as be may d e terrnlne b est. 

. Apply Lhe rule to the ques tion yon as k. The clerk is dh·ected to furnish 
prmted calend~:~rs . Unless some statute directs how these oa.fendnrs are to 
be pro~ure~ by the cl e rk, o t· who is to print the s a mf', be has an absolute 
dtsc~euu~ HL tho m a Lter which cannot be controlled by anyone. I find 
noth10g m lhe statute which autbnrizes the boat·d of supervisor~, by aoy 
r·esolutwo, or by any vote, or in any manner whatsoever to in~erfere with 
the exercise of this und oubted discretio n given to the cle,rk. It is true the 
bo~rd. of su pervisors must order the payment for them, and it bas the right 
to tDIIt8t that the cost _of th~ printing shall be reasonable, but in my jl!dg
ment, .has no. power gtven 1t by Ia w to interfere with the discretion of the 
clerk ~n hav10g such calendars printed, where, when, and by whom his 
good JUdgment may dictate. ' 

Yours truly, 
MILTON REMLEY, 

A ttorn(y- General. 
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LIFE AssOCIATIO. - Wh re uri ties ar d posited in 
the office of he auditor of tat , he j not authoriz d 
to make any di po ition ther f without a -tat m nt of 
the funds to which the' resp ctiYel T belong, f u rnish d 
to him by aid a so •iati n. 

DHS l\I I N KS, low A, February :n, 1000, 

Hon. Frank F. 1lferriam, Auditor of tale: 
DEAR IR-Your favor of t he 5th iust. o n ly !U band. You llnclo 0 the 

art icles of incor por&Lia a of t he Fede rlil Lif rt ~oC'iatioo, of D l\'en p rL 
toge the r with a su.tem e ot of th e secu t·i ti tJs no1v on dopo.it in you1· ollice; 
a lso a r equisition m dtl by Lbesald u.s ociation fo r the wit h(l rawu.l of ce r tain 
s ecuri ties , and also a sample of cer tain poli ·ie w hich pu rpol't to b 
g uaranteed by secu ri t ies d eposited i o yo ur om e. You s tato 1 h1tt some of 
the securitie in yo ur office have not hi ng upo n lb m Lo desi~O iit t o wh11.t 
fu nd they belo ng. T he n q ui it io n ia w ad e under section 1792, ' hic h pro 
vides : " T he a udit o r s hall perm it a wi t hdra wa l of the sa me upou s!\li fiLe
tory proof i n w ri ti ng til ed witll him that Lhey are to be used for t he purpo es 
fo r wh ich they w e re origin ally d e !Josi ted ." 

T he ar ticles of in corporat ion of the F edeml Li!e as oci aLion prov id e Lh11.t 
certain fuad s shall be accumulated, an.! sh a ll be d evoted to certain Sj)eciti c 
purposes. Certain cl asses of policy holders are req uireo to pay more than 
certain other poli ey hold('rs fol:' the purpo e of accumultuiog a fund, aorl 
the policy, as well a s the articl.es of iu corporatiou, r eq uir e th tLt tho fund 
thus accumulll.led s hall k ure to the benefit of the pol io v IJ ld e rs be longing 
to that class. There is a trust, under tho articl ed of inco rpot·ation, attnch
ing to e v11t·y fund deposited with the auditor of slltte b y this nssociation. 

T he Jaw requires th11.~ eatis:li.ctory proof• sht~ll be furni s hed the auditor 
that the funds to be withdrawn &L'e to be used for the puq.>oses for whi •h 
they were originally deposited, i . e., tb&t the association so withdmwing the 
fuads intends to use them in execution of the trus t which attached to tho 
funds thus deposited. Where an a&sociaLion has accumulated several funds 
of different names, and &ecurities are deposited wi t h the auditor ol state, 
the nature of the trust attaching to each fuud should be sLated so that the 
auditor may know the purpose for whicb. it ie depos ited, a11d bold the same 
as 11ecurity for the beneficiaries who are entitled to said fund . 

The requisition contains a preamble, as follows: •·Whereas. tho pre
miums received by this association u odor the life and savings fund plt~n, 
after dednctin~e the amount required. fot· Lhe snl:'ety and exp nse funds, o.ro 
and shall be liable for the payment of morLUit.t'Y c laims ; tho.t there !8 now 
due and payable from the s avings fund to the mortuary fund for mortuary 
purposes, four thous&nd one hundred dollars ." 

This is a peculiar statement for a preamble. H it is intended as a •· so
lution of the bo&rd of directors, which it purports to be, th~~ot the savings 
fund shall be liable for Lbe payment of mortuary claims, then ~uch resolu
tion is wholly void as applied to this fund . Under article 14. of the arLlclea 
of incorporation, all the premiums received by the ass~ci6Liou uuder tbe 
life and savings plan are subjected to the amount requtred for tho sureLy 
and expense funds, and for the payment of death claims, nnd the balance 
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of the l)remiums thus received, after meeting the drafts upon it, constitutes 
the savings fund. This savings fund is required to be invested iu substan
tially the manner required by section 1791 of the code. After it is iuvested 
it, together with the profits thereon, is apportioned to the policies from 
which it was created, and no other class of policies is entitled to participate 
tber~in. Certain options are given to the policy holders . .Among tbP.m is 
a continu<Lt ion of their insurance beyond the time for which it was wr·itten 
by the application of the accumulations of this fund to the payment of the 
premiums year by year. Sach fund can not again be drawn upon to pay 
mortuary losses. 

The requisition in question calls for no funds other than the savings 
fund, and it shows affit·matively that the withdrawal of such fund is uot for 
the purpose for which it was originally deposited, but shows that there is 
to be a violation Clf th<:l t1·ust atcaching to the said fund by usiog it for 
mortua1·y purposes. Hence, you could not legally surrender the aecurities, 
upon that requisition. 

You ask, if you cannot. surrende1· such securities on that requisition, 
how you can legally surrender the same. I will say that you can only 
legally surrender them upon proper evidence being furnished you that they 
are needed to execute the trust attaching to the securities on deposit in 
your oflice. 

lt appears in the papers submitted to me that certain of the makers of 
the mortgages on deposit in your office have paid to the Federal Life asso
ciation the amount of their mortgages, and they are needed to be turned 
over to the makers. You can legally permit the :Federal Life association 
to substitute other mortgages for those which have been paid. but no 
maker of any mortgage on deposit with the auditor of state bas any right 
to pay the ~arne to the payee without the payee having in possession the 
mortgage. H the association may receive pay for mortgages, which are 
on deposit with the auditor of state charged witn a special trust or security 
for the fulfillment of certain kinds of policy contracts, at pleasure, and if 
they may withdraw such securities and apply them to any purpose for 
which said association may see fit, then it is useless and worse than use
less to have such securities deposited with the auditor of state at all. The 
law requiring the deposit of such securities means something, and if, while 
they are deposited with the auditor of state, they are subject to the control 
of the association the same as if they were in the vault of the association, 
Lhe law becomes meaningless . 

With refl'lrence to those securities on deposit in your office, without hav
ing the fund to which they belong properly designated, you are justified in 
requiring the association to furnish you with a statement of the funds to 
which they respectin~ly belong, and until this is done. you would not be 
authorized to make any disposition thereof, but retain them until you can 
ascertain from some source the trust attached thereto. 

Yours respectfully, 
MILTON RE)!LF.Y, 

A ttomcy· Ce1zcral. 
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J\lUTU L FIRE IX CRAN E 0!\l PX:HE S Iutua.l ompani ' 
can i sue no stock. A cert.ain compan:v ' how ' by· il 
articles of incorporation that it partak s bo h f th 
nature of a stock and a mutual company. Thi~ it an
not do. It mu t be eith ron or th oth r, it cann t 
be both. 

DEs !It ox. ES , low.\, Ma.r h l, 1900. 
Hon. Frank F. llfuriam, Artditor of Stat~: 

DEAR IR-ln rep:ard to your inquiry as to wb ther tLte gn11rautee fund 
(so-called) provided for iu articles of incorponltion a.1HI b -lnws of mutual 
fire insurance companies, such as the Auchor MuLlml Fire lusurauue 
company, whose article of incorporation and by laws you submit Lo me, 
shall be considered as a liability, or whetller, in making the stl\t meull1 to 
your department, such companies are authorized to li t the sn-cnlled 
guarantee fund in a manner similar to that io which sto k companies list 
their capital stock, I will sny that tbt1 articles of incorporation of tho 
Anchor Mutual Fire In urance company are ve1·y pooullar· indeed, nod 
certain features thereiu have received the contlemuntiou of the supreme 
court in the case of Berry v. the Anchor Mutual Fire Insurauco compt\uy, 
62 N. W. R , 681. 

The supreme court holds in that case that there wa.s no authority of law 
whatsoever for having the holders of the so-called gt11trantee funds direc
tors of the company, and that such provision wa illegl\l anti void. Tb11.~ 
case was decided April 4, 1895, and yet that provision has been coutinu •d, 
although there have I.Jeen some amendments attorn ptcd by the S!lid oor·pora
tion since the decision of the supreme court. 

I am willing to accept as legal and proper certain members guarantoe· 
inu the contracts of a mutual fire insurance as!locialion, and it may be 
co7npeteutfor the corporation to provide that such note given to tho om
pany for· the purpose of fulfilling ils poltcy contracts may be aHseE~sed in a 
c i rtain manner; but it is a misnomer to call the notes given by guanwtors 
to the company a guarantee fund. Section 15 of the articles of incorpora
tion provides that the moneys advanced by the guarantor·s and upplled to 
the payment of losses shall be regarded as advances to be thorea[t•r paid 
by an asEessment made upon the pledges of members to the aRsociMion for 
their own insurance. There is iu fact, then, no lhtbility of the a~sociation 
to the makers of the guarantee notes unless ther htrs been monoyadvrwccd 
thereon by the makers of such no toR. lf payl.llenls havo boon mtulo on such 
notes to the full amount thereof, then such notes uudoul>tc1lly eonHtituto n 
liability to the company. }~very amendment to the llL'ticleH of incorpnru
tion since the organization of said company in 18 0 huf! been mado, or pur
ported to be made, by the contrii.Jutor~:~ to tho guaranleo fuucl tLioHo, 

except the amendment acknowledged October 1, 181).'), which ttruoodmont 
purports to be adopted at a meeting or the t>olicy holders and guarantors. 
A serious question arises whether any of uch amend111euls hav(;l boon 
legally adopted and are now a part of tho ar.ticlcs of incorporation. . 

The plan of business seems to be to porm1t those per:ious who huvo g• ven 
guarantee notes to the company, and have received a. certificate showing 
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the amount which each has guaranteed , to have iull and absolute control of 
the afhirs of the &Soocia tion, and to treat the note~~ which they have given 
respectively as sto::k of the company. It requires too great a stretch of the 
imagination to call one who is cond itionally liable as guarantor f or con · 
tracts ot. a corporatio n, a stoC'kbolde r . The claim that it is a mutun.l com
pany under its present organization is only 11. pretense. Mutual companies 
can issue no stock. No provision is made for the policy holders sharing i n 
any election of officers, or having any voice whatsoever in the affairs of the 
cornp11DJ. Th is fiction is carried along unlil we come to section 5, article 
8 of t he by-laws , wbereio it is provided: "In case any stockh older trans
fers his stock." etc., referring by stockholders to the person who has 
given a guarantee note to the company. 

There seems to be an attempt to impose upon the policy holders the 
liability of the members of a mutual company, and 11.t the same time permit 
th e management to reap the benefi ts of a ~:>tock company. I do not think 
t~is can be donf', and you would be justified in requiring the company to 
amend it8 articles of incorporation ~o as to put i t squarely upon a stock 
company basis, or else upon a purel.v mutual basis. Certain it is that tbe 
so·called guarantee fund is notbinjf, and is entitled to no consideration un
less th e makers of the ~~;uarantee notes have actually paid sometbiu~ to the 
company on such notes. Then the amount which they have paid is a 
liability against the company, and should be so reported as a liability. If 
nothing bas been paid by the ma.kers of tbe guarantee no I es, then the 
amount of tbe notes is neither an asset nor a liability; but under no cireum
stances, according to the articles of incorporation, can the so· called guaran· 
tee notes be considered as au asset. If the company desires to report that 
l'e8pocsiblll parties guarantee their policies to tbe extent of $25,000, I know 
of no rell.8on why objection should be made thereto; but the filet that a man 
may have credit lo the extent of $Z5,000, if he has no property whatsoeve:, 
doeli not make him worth $25,000, by any mannl'l' of means. 

Youre respectfully, 
MILTON H.E~JLEY, 

Attorney-Getzeral. 

MU1'UAL ASSESSMENT ASSOCIATIONS -- The directors 
' president, vice-president, and secretary of such asso-

ciations must be mem hers thereof. 

DES MOINES, IOWA, March 3, 1900. 
Hon. Frad: F Merriam, Auditor of State: 

D&AU Sm- You have requested my offici11.l opinion as to "whether or not 
the din ctors and officers, such as president,, vice·president, secretary acd 
treasurer, of mutual assessment associations orgacized to do businees under 
tile provisions of chapter 5, tiLie 9 of tbe code, should be selected from the 
members. of such associalioua; and whether or not such officers can legally 
act ns oilicers of such mutual assessment associations if they are not actually 
members of the associati()ns.'' 

In regard to this I will say that there is uo direct provision of the s tatute 
which explicitly prohibits one not a member of such mutual association 
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from being an officer therein if so elected as lher!'l i with r fer nee to oom
panie doing a busine s autho:·ized by chapter 4 of aid title 9 ( ee section 
Hi95 of the code). But I am vet·y clear that the legielatme in no way con
templated that an a sociation should be organizod and pracLically owned 
and controlled by oue or more persons who have no prop rty to insure, and 
who do not belong to said a sociation. The hi tory of legisl&t.lon, and the 
policy of the law as stated in section 1625, as well as by analogy in other 
matters, I think make it as reasonably certain that the law did not intend 
anyone should be an activ,e officer in associations organizod to do busino s 
specified in chapter 5, of said tiLle 9, who was uoL a member. The orl~iual 
eection 1160 of the code of 1878, which i the basi of nllsnbsequen t leglsla.
tion in r·egard to farmers' mutuals, did not in fact contemplate a corpo1·a· 
tion. The associat io n 'vas bound together by mutual pledges. It was o. 
voluntary a. sociation; no provision was made with refe1·ence to how it 
should be managed or by whom. Tile custom of farmers' mutuals n.t the 
time the law was passed, was to elect the officers from tbcir own number, 
n.nd recognizing that custom, and for the purpose of enl\bling pet·sons who 
gave their mutual pledges to conduct their business inexpensively, tb 
present statute was enacted; b ut I do not think it was their intent tht\1. the 
law should be so construed that persons in cities aud towua, with no 
property to insure, without making any pledges themselves, should form n. 
cot·poration, issue policies or certiHcate of membership which would make 
insured members, and carry on a general iusnnnce business with practi
cally no restraints which a local company woulcl exet·cise ovet· the oflicen 
chosen from their own members. 

I am of the opinion, therefore, th a t the officers. meaning thereby tho 
directors, president, secretary, and such officers as have executive control 
of the affairs of the company, sbould be members. I do not mean to s ay 
tbat a. person may not be chosen treasurer to simply receive flDd p11V out 
funds belone;ing to the association, but having no voice in its management 
otherwise; nor that all the agents must necessarily be members of the asso
ciation; but the active, executive officers of the 11t:rairs of the o.ssociation 
must be members of the association. Yours truly, 

MILTON RElU,EY, 

A ttor1tey-General. 

GAME LAw- Where there has been a conviction on two 
counts of an information for vi.olatillO' th gam law, 
the prosecuting attorney and the informant who fil s 
the information, each is entitled to have $10.00 tax d 
in his favor as a part of the costs of the case. 

March 0, liJOO. 
H01~. Ceo. E. Delava1:, Fisk a1za Game 1Varden, Estherville, Iowa; 

DEAR Sm-Yours of the 5th inst. at hand asking my opinion as to 
''whether upon a prosecution and conviction or several counts or an 
information for violating the game law, the informant is entitled to a fee 
of $5.00 for each count, or whether he is entitled to no more than 11!5 00 for 

4 
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h
. h there has been a conviction although the defendant 

each case upon w IC 
· t d upon several counts?" 

wss conv:r~ to this I will say that the language of the sts.t~te is very 
;~ .rteg It says· "There shall be taxed as a part of the costs m the case, 

exp rc1 · · . r t and a like fpe of ~5.00 to the attorney 
a fee of $5.00 to the m ormahn count upon which there is a plea or verdict 
prosecuting th~~~s~~~~no;ac:nvictioo." It is not $5.00 for the case but 

~~eg~;!~! tnn~h~ ca~e shall include a fee of $5.00 for each cou~t ~pon which 
there is a judgment or conviction. If there have been co.nviCtwn~ on two 

t . attorne'-' and the informant who files the mforma-
counts the prosecu mg ' t f th 
tion a;e each entitled to have $10.00 taxed in his favor as a par o e 
costs of the case, five dollars on each coun~, and so on. I do not see how 
the statute is susceptible of any other meamng. 

Yours very truly, 
MILTON RE~!LEY, 

A ttorne11· General. 

MUTUAL FIRE INSURANCE COMPANY-When .the assets of 
such company, organized under chapter 4 of the code, 
including therein the fair present worth, or value of 
all notes, together with the other assets of t?e. ~o~
pany, fall below S20,000.00, in excess of .th~ ha:b1ht1~s 
of the company, the auditor of state 1s JUStified m 
finding that its assets are insufficient to entitle it to 
continue in business. 

DES MoiNES, IOWA, March 9, 11:100. 

I-Io11 Franlt F. Merriaw, A11ditor of State: 
D.I;AR Sm-Yours of the 8th inst. at band, in which you ask my opinion 

upon Lbe following question: 
"Under what circumstances can a mutual fire insurance company, 

operating under the provisions of chapter 4, title II of the code, 
become impaired, and what is the construction of sections 1731, 171:!2 
and 1738 of the code, in referenae to the duties of the auditor of state 
when a. mu~ual fire insurance company doing business under chapter 
4, title 9 of the code, is found to be imp!l.ired?" 

In order to rightly construe the sections referred to, it will be neccessary 
to look at other provisions of said chapter 4. Section 1691 requires a stock 
compaoy to have paid up in cash an actual capital of not less than $25.000. 
In regard to a mutual company, section 1692 requires notes o.f the incor
pPrators and insurers to \he amount of not less than $25,000, to be given by 
solvent parties, founded upon an acttml application for insurance made in 
good faith of which $5,000 shall be paid in cash. These notes are made the 
basis of security for the payment of loss<!s and expenses in regard to the 
transaclion of the bueiness of the company. They stand in the place of 
the capital stock requiroJd of stock companies, and are upon a different plane, 
and the makers incur a different liability from the makers of premium 
notes given for insurance after the organiza.tion of the company. 
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. It will t_hus be seen that the legoisla~ure intended, before a compnny, 
e1tller stock or mutual, could be :\uthon:.~:ed to tran act a tire in urnnce 
business, that there must be at least ~25 000 of cash in hand or notes ng11inst 
solvent parties which should be liable for the payment of losses by fire and 
the expenses of the company. The premium uotes taken from insurers 
after the organization stand upon a different basi . They cnn onlv be col
lected ,in accordance with the terms of. the not s, and are given to- pay the 
ma~er s P•o r':ta. s~are of the cost of msurance covering the period during 
wbtclf the pohcy ts m force Such notes cannot be considered asset of 
the company to the full amount of the face thereof. Everv member has a 
statutory right to have his policy canceled by paying ~hort rates, and 
hence it cannot be claimed that the company could in anv event collect 
more than the short rates, less the amount theretofore paid by th insured. 
But it does not follow that the notes are worth no more than the remainder 
of the short rates collectible thereon, for procuring the business has cost 
the company something, and upon the theory that only the short rate oan 
be collected on such notes, there is so far as the company i.s concerned a 
real value in the balance of said notes which should not be disregarded. I 
know of no rule which can be infallibly applied to all cases. 

The question is what is the real value of such notes taking everythin~ 
into consideration-including the probability of the members continuing 
their policies until the expirations thereof, and the fact, if such It is. that 
the entire commissions have been paid to the agents for procuring the 
insurance repr .. sented by said notes. 

Section 1731 provides, in reference to a stock company, that when its 
capital stock, which shall not be Jess than $~5.000, bas become impaired 
more than 20 per cent below the paid up capital stock required, unlos11 tho 
deficiency is made good, the attorney.general shall proceed to wind np the 
affairi of the company. This indicate:~ clearly the standard by which fire 
insurance companies shall be measured.. Where the assets, then, ot a 
mutual company fall below the standard, the auditol' is juetirled In con
cluding that the assets of the company are insufficient to justify the com
pany continuing in business, and section 1733 provides he shall proceed In 
reference to such company in the same manner as herein requlr d in 
regard to stock companies. 

I think, therefore, when the assets of a mutual lire insurance company, 
organized under the provisions of said chapter 4 including therein the fal r 
present worth or value of all notes, together with the other assets of tho 
company, fall below $20 000 in excess of the liabilities of the company, tho 
auditor is justified in tlnding that its assets are insutllcient to continue in 
business. Yours respectfu!ly, 

MIL'l'ON HEMLt<:Y, 

A tlorney- Ce11erat. 
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DEPARTMENT OF AGRICULTURE- T he act of t~~ legis
lature, creating such department, and prov1dmg ~or 
the filling of t he office otherwise than by an electwn 
by t he people, or appointment by the go~ern?r or 
some other officer of the state, is held const1tutwnal. 

DEs MoJN I!: s, l ow A, March 14, 1900. 

Smator W. F. H animatl , Des Moines : 
D EA R SrR-You ask my opinion in regard to the constitutionality ~f 

Senate lile No. 165, being a bill for an act to create a department of agn
culture, etc., especially upon two points: 

First.-Whether it is competent for the general assembly to create an 
office and provide for the tilling of that office otherwise than by an e.lec
tion by the people, or appointment by the governor or some other officer 
of the state; and, 

Second.-Whether the bill is obnoxious to section 1, a rticle 8 of the con
stitution, vroviding that no corporation shall he created by specia l laws. 

In regard to this I will say th a t all legislative authority in this state is, 
bv the constitution, vested in the general assembly. The general assembly 
h~s the power, then, to enact any law unless there be some constitutional 
inhibition . Certain officers of the state are required by the constitution to 
be elected by the people . The constitution, however, recognizes that other 
officers may be appointed, and there is no provision whateoever which 
requires all officers of the state to be elected by the people. 

The bill in question creates a department of agriculture. We may 
assume, for the sake of the argument, that those persons who shall admin 
ister the affairs of the department of agricu lture are state officers. Such 
officers, however are not constitutional officers . There is a distinct ion to be 
made between election and appointment to an office . There is no consti
tional provision providing who shall make the appointment to the olftces 
which the general assembly may create. Throughout the entire history of 
thl' legislation of the state, offices have been created by the general assembly, 
and provision is made for the tilling of such offices sometimes by appoint
ment of the governor ; sometimes by appointment of other officers; either 
state or county; sometimes the offices are filled by designating the 
incumbents of certain other offices or positions to fill the offices created, 
and no question has ever been raised. to my knowledge, of the constitution
ality of the appointment made In accordance with the provisions of law. 
The legislature may either confer upon some designated officer the power 
to make such appointment, or it may confer the power to ma.ke such 
appointment upon some other body or class of persons. Almost the iden
tical question was determined In the case of Sturges v. Spofford, 45 N. Y., 
446, in which it was held that the act creating a board of commissioners of 
pilots to have charge of the licensing and regu lations of pilots for the port 
of New York, etc., three of whom were to be appointed by the Cha mber of 
Commerce or the City or New York, and two by the presidents and vice
presidents of the marine insurance companies of the city represented in the 
board of underwriters, was not unconstitutional. 
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en ate file To. 165 propo es that certain ollie r in tht1 dep::utment of 
agriculture shall be selected by a convention compo ed of r pre. entative 
from the different ag-ricultural ocietie of the Late, thus eonfernug upon 
the representative of pet·son supposed to be wo. t intere t d inttgricultm·o 
the power to wake an appointment. In the New Yorl case tbe power to 
make the appointment of tho commissionet· wa delegated to the repr('
eeutatives of commercial a n•! private n socia.tions or corporations. The 
a gricultural societies who!le rept·esentatives in conventiou !lllsemblcd ap
point the officers cre[l.ted by Seunte tile No. tGJ, ar e quasi public orgauizn
t io n , su ppor ted in par t hy the state, incorpora ted under the Jaws of the 
state, in furthera nce of the policy of the stt~ote , to promote agriou ltm·e, the 
most importa nt industry o f the state. 

T he case of State ex ret. Childs . Gri ffi n, 72 N . '\V. R., 117, is r eferred 
to as holding to tbe contrt~.ry. I do uot un ders tand t he case to so decide . 
The consti tution of the s tate of Minneso ta. is diiTeren t from tha t of th e 
s tate of Iowa, and a di ffe rent queo;tion was in volved, but. t he co urt. recog
ni zed t he principl«i! which I have tat ed above in the followio g lanl{llage: 

' ' It will be understood that we do not intimate t hat t.be legislature 
cannot create a.u office, and itself appoint t he officer t hus provided 
for, or lodge the power of appointment elsewhere than wlth the chief 
executive." 

Second.-In regard to the second objection rofet·red to, I will say that I 
see nothing in the bill th11.t creates a corpomtion. It is simply a desip:na. 
tion of the department of agricullure as an arm of the stale. Tho prop
erty received by the department of agriculture, 1\S referred to in seoLion 0, 
does not become the property of the officers of the department of agricul
ture. Whatever is received becomes the property of the state, to be man
ag6d and controlled by the department of agriculture so long as the state 
shall authorize the same to be done. There are to bo no dividends or p:ain 
of any kind to those manap:ing the department of ngriculture, other than 
the salary fixed or provided for them in the manner SIJeciJied in the bill. I 
see nothing in the act which can jus~ly be construed into creating a cor
poration of any kind or n~~oture . I am well satisfied that the bill in question 
is not obnoxious to the two constitutional objections referred ~o above, and 
from a careful reading of the same, I have d iscovered no constitutional ob
jection thereto. 

Yours respectful ly, 
MlLT N RRMI. EY. 

A llorney-Geu~raJ. 

E LEC'l'ION-B A LLOT- Tbe u se of a voting 
s e r ving the secrecy and canying out th 
t he c onstit ution does no violation to the 
the constitution. 

mac hine p•· -
inte ntion of 

pro vis ions of 

DB!:! l.Ioums, Io wA, Mtu·ch l!l, liiOO. 
Ho~s. Wm. JV_ Hawk

1 
House of Represe11latives: 

l>EAtt SIR-You have reques ted my opinio u upon the question whether 
voting machines may be constitutionally used at elections in this state. 
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I o regard thereto I will say that section 5, art icle 2, of the coostitutioo, 
is in these words: ".d. II elections by the people shall be by ballot." T he 
true answer to your inquiry depeuds entirely upon what is meant by 
"ballot." Various definitions have been gi ven of the word. T he word 
"ballot" iii derived f t·om the word "balL'' The secoud defin ition in Webster's 
International Dict ionary is: ' 'The act of vot10g bv b:dls, or by written or 
printed ballots or tickets; the system of voting secretly by bal lots or 
tickets." Among the definitions in the I mpdrial Dictionary, is : "The 
sy11tem of voting in sncb a way th11.t the voter cannot be ide ntified." I n 
t he Centu ry D icti o nary is t his defin it ion: ' 'The method of secret votmg by 
Qleaos of small balls or by pdnted or writte n b allots whic h are deposited 
in an n m or box called a ballot box." The Standard Dictionar y, among 
othe r defi n it ions, contains t his : "The method of election by choice by 
v oting wi th ti ckets or colore<t balls wh ich are p laced in a box or uru in 
such a m a nn er t hat th e v oter can conceal hi s choice if he so des ires ." 

In short , if we consider the origina l meaning of the word ' ·ballot" as ''a 
ball," and limit the manner of election to that used originally when the ball 
was in use it will be seen tha t since the constitution was adopted there bas 
never been' a constitutiona l election, for never have balls been ueed in the 
state of Io wa. The Greeks use shells, ostrakon, for their m ethod of con
ducting a secret ballot . hence the word "ostracial.'' rn this growth of 
lan guage, ba llot has come to mean, and did so mean, in my judgment, at 
the time our constitution was adopted, a method of conducting a secret 
ballot. 

The consLitutional provision above quoted, therefore, means that all 
elections by the people ehall be by that system which enable5 the voter to 
express his choice without it being known for whom or what he has voted. 
It is URed in contradistinction to a viva voce vote, as had been formerly used 
in Engl and. Any system , then, which preserves that secrecy of the ballot 
or vote of the elector, in my judgment fulfills the constitutional require
ment 

We are not without authority to sustain this position. Under a constitu
tion more restricted than ours, the Rhode Island court held that an election 
by tl1e use of voting machines was constitutional. (19 R I., 729 ) The use 
of a paper ballot is an acknowledgment of a departure from the primitive 
use of the word. I think, without doubt, that at the time our constitution 
was adopted the word "ballot" was understood as meaning a system of 
secret voting in contradistinction to v iva voce voting, a nd the use of a vot
ing machine prese rvi n;r the secrecy and carrying out the intention of the 
consti tution is, in my judg m ent, not obnoxious to the constitution . 

Yours respectfully, 
MILTON RElllLltY, 

A ttor11ey-Generat. 
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CoRPORATIONs-They baye no power in t.hi t.at to in
cur an in de btedne ~ to exceed two-third~ of tb ir 
capital stock. ..:\.ny foreign corporation se king- to do. 
business in this state must conform to the poliey of 
thi state, both in reO'ard to the nature of th busin s 
transacted and the secm·it r which the law of thi' • tat 
is intended to give t o thos e baYing dealing wit.h su ·h 
corpor ations. 

D E M or. ES, I OWA, l\1at·ch 30, 1900. 
Ho1L G . L. D obs01z, S ecretary of tate: 

DEAR SI R-You have submi tt ed to me copies of Lhe articles of incor · 
poratio o of th e Madield Elevator Company, and t ho I nterstR.te Elevator 
Company. wh ich corporations are incorpot·a ted under t he ltJ. ws of the ll ta te 
of Mi nnesota, and seek to obtain p ermi ts to d o bus iuess in t he ta te of Iowa 
by c omply ing wi t h sect ion 1637 of the code, and you a k my opiniouwbe ther, 
under t he circumstances, such permits should be granted . 

Th e nature of the business of eacll company is s ta ted in the folio' log 
words : "The general n ature of the corporate business shall beth erection, 
purchasing, leasing, owning and opera t ing &nd sale of elevl\ton 1tud wat·e· 
houses; and the d o ing of a g eneral business for itself or on commission in 
buying, selling, cleaning and storing grain, seeds of all kinds, !lour, feed, 
fuel, lumber and building m aterials." The ca pi tal stock or the Interstate 
Elevator Company was originally $100,000, "of which not less t han $40,000 
shall be subscribed for aud paid in on or before April 1, 1896, and the 
balance of eaid stock m ay be s ubscl'ib ed for and issued or not, and at suoh 
times as the board of directors may at any time determine ." Under article 
4, the limit of the indebtedness was placed at $250,000. By ameollm•mts 
made June 2, 1899, stock WllB authorized to be issued to the extent of 
$200,000 "and all of eaid increRse of stock to be subscribed and is11oed at 
such Limes and in such alllounts as the board of directors may from time to 
time determine." The article in regard to indebtedness was amended so 
as "to increase the l:.ighest a.mount of indebtedness or liability Lo which 
such corporation shall at any time be liable to the sum of 11!500,000. 

It will be noticed that these amendments required, so far as the public 
may know, only $40,000 of stock to be subscrib sd and ptdd in, and the cor
poution is authorized to become indelJted iu the sum of &1600,000. The 
~!arfield Elevator company cau a.L:1o become indebted far jn exco11s of the 
capital stoek paid in. 

Under section 16ll of the code, such corporations , if organized under 
the laws of this state, shall fix the highest amount of their iodebtedneal! or 
liability in a sum that shall not exceed two·thirds of the capital stock. The 
purpose of this evidently is te protect the public who have dealings with 
l!uch cor·porations. This provision of our statute is of old standing, it 
appearing in the code of 1851. 

It may be said, then, to be the settled policy of the s lato that no cor· 
poration organized in this state shall have the power to incur an indebtclt· 
ness to exceed two-thirds of their capital stock. While section 1687, relating 
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to granting permits to foreign corporations to do business in this state, 
does uot, in express terms, require a foreign corporalion to comply iu all 
respects with the law of this state relatiug to the organization of incorpo
rations, yet I think it must be understood without doubt that the legisla· 
ture intended that only such foreign corporations as conform generally 
to the policy of this state as expre sed in its laws for tbe organization of 
corpor~ttions under the laws of the state, should be permitted to do business 
within the state. 

I cannot conceive that the legislature ever intended that corporations 
organized under the Jaws of this state should be placed at a d isadvantage 
as compared with foreign corporations doing busi~ess in the state. There 
is no rule of comity which would require a state to give permission to a 
foreign corporation to do either a class of business prohibited to copora
tions organized under the laws of this statP, or to ~tive to foreign corpora
tions the r igh t to do business on terms and conditions more favorable than 
those given to our state corporations. All foreign corporations, in my 
judgment, must afford to the people of t he state who deal with them secu
rity and protection at least equal to that required of corporations organized 
under the laws of the state. It would be an anomalous condition to pro
hibit a corporation organized under the laws of this state, with a capital of 
$40,000 to incur liabillty in any greater sum than two-thirds of its capital, 
and to permit a Minnesota corporation with the same amount of capital to 
incur a liability or half a million of dollars. In my judgment, any foreign 
corporation seeking to do business in this state must conform to the policy 
of this state, both in regard to the nature of the business transacted and 
the security which the law of this state is intended to give to those having 
dealings with such corporation. Hence, I do not think it your duty to give 
permits to said corporations authorizing them to do business in this state. 

Yours respectfully, 
MILTON REMLEY, 

Attorney- General. 

PENITENTIARIES-The powers vested in the governor by 
section 5710 of the code are abrogated as to him and 
vested in the board of control by chapter 118, acts of 
the Twenty-seventh General Assembly. 

March 31, 1900. 

Board of Con trot of State .bzslitutions, Des Moi11es, Iowa: 
DEAR Sms-Yours at hand, requesting my opinion upon tbe following 

question: 

''A convict confined in one of tbe penitentiaries became insane, 
and waH transferred to the insane department at Anamosa, where he 
is now confined. His term is about to expir!!, and tbe warden pro
poses to cause an examination to be made as provided in section 5710 
of the code. Are Lhe duties which that section devolved upou tbe 
governor now to be discharged by the board of control, or is the gov
ernor sti ll r equired to act acco rding to the provisious of that sec
tion?" 
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ection , chapter 11 , of the laws of the Twenty- evonth Geueml 
Assembly, give to the board of coutrol ''full power to mauag . control aud. 
govern, subject only to the limitations contained in this act, * * * the 
state ho pita! for the iusane .. * * nud the stl\te penil ntiarie ." 
Section 5.3 of said chapter repeals all act and parts of aot~ in conllict 
with, or incon istent with thi act .• St~ction 5710 of tb.e cod a well a 
5709, conferred upon tbe governor certain powers and dutie in reln.tion to 
tbe management, control and. govern went of the ponitentitu·ie,, with power 
to order a convict to be transferred from one penitontia\l"y to the in ane 
department of the other or from one penitentiary to one of \he ho pita! 
fot· the insane, or to order ~hat convicts should be retained in the hospital 
department for the criminal insane. If such powers are still to bo e et·
cised by the governor, it is the duty of the board of contt·ol to re pact antl 
carry out the orders of the governor which may be made in the e. eroise of 
that power. It becomes evident, therefore, that the exorcise of such pOIVOL" 

is an encroachment upon, and incousistent with, the full power given to 
the board of control to manage, control and govern said institutions. 

Many cases may arise where t he ex:erci e of suob power by tbo governor 
would produce a conflict of authority. Suppose, for instance, the go ernor 
should direct a convict to be se.Jt to a state hospital who had no settlement 
in the state, and the place of h is settlement was unknown. He would bo.ve 
to be recl.'ived as a state patient. The last sent<lnce of section 38 of said. 
chapter 118, provides ''that no patient to be maintained at state e ·pllnse 
shall be received at the sh.te hospital without the formal order of the board 
of control." In the caae supposed, then, the governor way, if such a power 
still exists, order a state patient to be sent to one of tho hospitals, and the 
board of control refuse to make an order to receive hiw at the sLate 
hospital. 

I think, without question, so much of section 5710 oi the code as imposes 
any duty upon the governor with reference to the matters therein con
tained, is in conflict and iuconsistent with said chapter 118 oi th e laws of 
the Twenty-seventh General Assam bly and has been repealed, aud the 
board of control, under the provisions of said chapter 118 has full power 
to discharge the duties devolved by said section upon the governor. 

Yours truly, 
MILTON RRMLltY. 

Attorney-Ge1teYal. 

PENSION MoNEY-The board of control, or the •ommand
ant of the Soldiers' Home, has power to r quit· a 
deposit with the commandant of a part of pension 
money of an inmate which extends to two classes only; 
£rst, those who have been convicted twice of vi lating 
the criminal o;tatutes o.f the state, or who shall have 
twice been found guilty by the command.ant or court 
martial of intoxication or other misdemeanor; second, 
those pensioners who have a wife or minor childr n. 
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Board of Co1lbol of Stat~ .lnstilutiolls: ]) •:s MOINES, l ow .A, April 23, 1900. 

D.F::AR Srss-Yours of the 23d inst. at hand, enclos ing two letters from 
pensioners at t~e low~ ~oldiers' Home with reference to tbe disposition to 
be made of Lhe1r pensiOn money, and asking my opinion in regard to your 
authority to comply with the requests made in these letters. 

The act of the Twenty-eighth General Assembly , approved March 29th 
beln~ an act defining the power of the board of cont rol in reJation t l tb~ 
pensJOn money o.r members of the Iowa Soldiers' Home, prohi bit s the board 
of control adoptmg or enforcing any rule making any disposition of the 
money .recei~ed from pe~si~ns by members of the Soldiers ' Home, except 
as provided ID the act. Section 2 ot the act provides for the disposition of 
the ~~ney ~f pensio_ners in cases where the member of the home shall have 
been conviCted twice by any court of justi ce of violating the criminal 
statutes of the state, ? r ~ho shall twice be found guilty by the comrnand

~~:d:~n:a~~~-;,t martial , 1t the members so elect, of intoxication or other 

S&ld sec~ion 2 does not authorize any interference with the pension 
money rec~Ived_ by any member of the home unless he shall have been con
victed of v_10lat10n of law or of a misdemeanor as above stated . Section 8 
ot the act IS as follows : 11 

All members of the home wr:.o are _pensioners 
and having wift'l or minor child~en1 shall be required to deposit with the 
com~andant at once upon receipt of his pension check, one·lmJf of his 
pension money, which shall be sent at once to said wife or minor children 
unless said wife is proven to be a woman of immoral character." ' 

lt will be ~bus seen that the power of the board or the commandant of the 
home to require any deposit with the commandant of any part of the pen. 
alan ~noney e.xtends to two classes of pensioners; first, those who have been 
convJcted twwe of violating the criminal statutes of the st11 te or who shall 
twice be f~und guilty by the commandant or court martial of intoxication 
or ot~er tn is.demeanor. The second class is all penRioners who have a wife 
o~ mmor Children. The power of the board to adopt or enforce an rule 
WJth reference to any other class is entirely prohibited by sectioJ 

1 
of 

the act. 

'l'he letter of Mr. Chas. P. Swaim, his statement of tacts being endorsed 
as co.rrect by t~e c~mmandant, and assuming that he has not been twice 
conVlcted of VIolation of any criminal Jaw, or intoxication, or other misde
meaoor, by the commandant or court martial, brings him within neither 
of the classes referred to above, and hence he is authorized in m · d 
ment, to do exactly as be sees fit with the money received from' the ~;s~o!
and if he desires to send one-fourth of it to his mother it is his P. ·1 ' 
It his mother were dependent upon him, which does n~t appear~~:~efbe~ 
stateme~t of facts to be the case, the board could take 00 steps to enforce 
the sendmg of money to her unless he should be convicled in tb 
referred. to ~n section 2 o.f the actt ot B'lme violation of Jaw m' de manner 
or lntoz:watJOn . ' II emeanor, 

H~nce, 1 ~hink be is at liberty to uae or dispose of his pension mone as 
::.n7:~~-es, Without let or hindrance from the comma&dant or the boar~ ot 
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Second.-In regard to the case of Mr. Augustus Morrison: It appears 
from his Jetter that he recehes a pension of $8.00 per montb, and under 
the role heretofore enforced, has been send ing all above !6.00 per month 
to his two children who are twelve and fourteen years of age respectively, 
and are at the Soldiers' Orphans' Home at Uavenport. He wishes to discon
tinue the sending of monf'V to his children and to apply a ll in excess or 
$6 00 per month to the payment of certain debts. 

His case comes clearly within the provisions of the third section which 
I h~\ e quoted above. Having minor children, under section S, he is 
required to deposit with the commandant one. half his pension, or $~ .00 per 
month, which amount section » requires to be sen t at once to his children. 
The other half, or 1!4.00 per month, Mr. Morrison is at liberty to dispose or 
as he deems best. In his letter he states that the children are not in need 
of any of the n ecessities of life . By section 3, rhe need of the children is 
not an element. to be taken into consideration. The statute says plainly 
tba.t the members of the home who are pensioners, and have a wife or 
minor children, shall be required to deposit with the commandant at onoe 
upon receipt Or their pension checks. one half o f the pension money. 

A series of inquiries might arise as to how this money shall be expended 
tor the minor children; whether th e home at Uavenport could use the 
same for the support of the children there; whether it shaH be used by the 
children themselves as pin money; wheth er a guardian might be required 
to receive it for them. But these inquiries relate more to the wisdom or 
unwisdom of the act with whif'h your present inquiry has noth ing to do. 
I think it plain that section 3 requires a greater deposit to be made by Mr. 
Morrison and those similarly si tuated with reference to having a wife or 
minor children than was required und~r the rule heretofore in force. The 
act in question, while it has limited the power of the board and of the 
commandant, has increased the burdt>n upon the class of members in the 
home described in section 3 thereof. 

Y ours respectfu lly, 
1\:liLTON RKMLEY I 

AltonJe-y·Gene1'al. 

MUTUAL ASSESSMENT INSURANCE ASSOCIATION-There 

is nothing to prevent a corporation from insuring 
against loss or damage from all the causes named in 
section 1759 of the code. Under proper provision, an 
association organized under chapter 5, may divide its 
members into classes. 

DES MOINES, lOW A, April 27, 1900. 
Hon. FranA:. F. Merriam, Auditor' of State: 

DEAR SlR-Your request for my official opinion upon the following ques
tion has been duly considered, viz: 

"An aeaociation is about to Incorporate tor the purpose of doiog 
fire, lightning, and tornado business, under the provisions or chapter 
5, title JX of the code. The incorporators desire to provide in the arti-
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cles for a division into two cla.sses,-one division to consis t of fire 
and lightning busine&s, and the other class to consist of tornado and 
wind-storm business . They desire, further, to provide that in case of 
loss f rom Ore and lightning that only those hold ing fire and lightnin g 
policies are to be assessed to pay the loss; and that when losses 
occur by tornado and wind-storm that on ly those holding tornado and 
wi~d·storm policies are to be assessed; the qu ery being, ca.TJ. an aaso· 
ciation containing these provisions in its articles of incorporation 
be legally authorized to do business under the pro•isions of the code 
already ci ted, provided bona fide applications for insurance to the 
amount of $100,000 is first obtained in each class. 11 

Section 1759 o! the code provides: 11 Any number o! persons may, without 
re_gard to the provisions ot the preceding chapter, enter into contracts to and 
wtth each other for their insurance from loss or damage. from fire tornado 
lightning, hail-storms, cyclones. or wind·storms." The following section; 
or said chapter 5 imply at least that the persons entering into the contracts 
referred to in section 17159 may incorporate, and the contracts entered into 
and with each other are entered i nto by means of the corporation . The 
kind of insurance which may be done is specified in said section 1759. The 
corporation is a mutual association. 

~do not think there i1 anything to prevent a corporation from immring 
ego.mst. loss or damage from all the causes named in said section 1759; nor 
would one be justified in saying that a company could only insure against 
one of the contingencies or causes specified in said section. In fact, it 
would be bard to distinguish between loss or d&mage from torna.doeap 
cyclones or wind-stormt. 

The only question about wbicb there can be any reasonable doubt in my 
mind is whether sucb association may divide its members into two classea 
dependiag upon the contingencies in.sured against. ll a proper provisio~ 
is made for the equitable a.pport.ionment of tbe expense of managing the 
company, each class contributing to t.be payment of the losses occurring in 
that particular claSB, and each class having insurance in the sum named in 
your inquiry aud in the statute, I see no legal objection thereto. The 
mutua11ty requit-ed to be preserved by mutual comp&nies does not necessarily 
mean tha~ each one shall pay the exact amount which every otber member 
pay:J, Iu fact, in all mutual in1urance companies, the ba.sialfor contribution 
to losses is fixed by t~e premium paid, or the premium note given. \Vhere 
one class, for instance, the class which is insured against tornadoes, b&il~ 
storms, CJClones, or wiud-storms, agrees to pay tbe losses of the membera 
of that class by an assessment upon the mem}H,rs of that class, the rnut.n· 
alit.y is preserved between tbe members of that class and the class insured 
against fire and lightning is not required to contribute to tbe losses of tbe 
other class. It each class contribu\es its equitable proportion to tbe 
expenses of operating the company, I cannot say that the mutuality i1 not 
maintained. 

It is somewhat difficult to gather a clear idea of what the legislature 
intended by some of tbe provisions of said chapter 5. It is a little diflieult 
to consider a contract made between a corporation and a. member as 
"entering into contracts to and with each other." In one sense undoubtedly 
this i1 true, but in a very material sense it is not true. Still, construing the 
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different sections as best we may, I arn inclined to think that you would be 
justified in authorizing a company onzanized under said chapter 5 to do 
business upon the plan above suggested, if due care is taken tbat each class 
shall contribute equita bly its proportionate share to the expenses of main~ 
taining tbe corporation and tra.nsact.iog the business. 

Yours respectfull y, 
MrLTON HEr..lLEY, 

Attorney-Genl!raJ. 

WARRANTS-AUTHORITY OF AUDITOR OF STATE TO DRAW 

- He has no authority to draw warrants against the 
fund appropriated unrler chapter 131, acts of the 
Twenty·seventh General Assembly, after the fir·st day 
of April 1900. 

DES M OINES, l o w A., April 27, 1000. 

Hon. Frank F. Merriam, Auditor o f S tate: 

DEAR SrR-Yours of the 16th inst. came duly to hand, in which you ask 
my official opi nion upon 1 be following ques1ion : 

" Ct~.n tbe Audi tor of State draw Wfl.rrauls ngainst the fund a.ppro
pria.ttd under c hapter 181, acts of lbe Tw enty-seventh Genera l Assem
bly, after tbe fira.t day of April, LOOO 1" 

Section 2 of the sa.id act is as follows: "There is furth er appropriated 
from the s tate treasury for the term of two years ending March 31, HJOO, 
the following sums. or so much thereof as may be neces8ary, to wit: • * * 
provided thn.t on Lhe firs t day of April succeeding the meeting of the regular 
stssion of the General Assembly, all moneys appropriated under this act 
and remaining unexpended shall be and are hereby covered into the state 
treasury." 

The correct answer to your inquiry depends upon the meaning of tbe 
word "unexpended." For a oumberof years substantially tbe same la.ogutt.ge 
has been used in the general appropriation act. The word "expended'' is 
derived from the Latin "expendere," meaning ' 1 to weigb outj to pay out; 
to lay out;, used with reference to the paying out of money, because of the 
fact that before money was coined, the precious metal wa11 weighed out in 
scales or balances . The Engliab word 11 expend," when applied to money, 
means to pay out or disburse money. This is the definition given by most 
or all of tbe · lexico~raphers, and common usage sanctions the use of the 
word in this sense. 

The first clause of t.be section above quoted makes the appropriation for 
the term of two years, ending March 31st. The second clause expressly 
requires all moneys appropriated in this act, "and remaining not paid out 
.on the fint of AprH, to be covered into the state treaeury." Moaey cannot, 
in any true sense, bfl said to be expended until it is paid out. The lut 
-clause of said section is equivalent to saying that all moneys remaining not 
paid out on the tint of April 1ball be and are hereby covered into the state 
treasury. 
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The purpose of this provision is in harmony with the construction above 
given. In making appropria-tions and providing for the expense of the ~ov
ernment of the state, and tbe state iostitntions, it is oecessa.ry that the 
legislature should know the amount cf money subject to be drawn under 
previous appropriation bills. If H were pl·oper to pay for bills or debts 
contracted, relying upon the ~ppropriatioo after the first day of April, the 
general assembly would have no means of knowing the amount of such 
bill.s or debts outstanding, and hence could not know definitely the amount 
of money in the treasury subj ect to be drawn. The appropriations from 
one general assembly to ttnotber are not en mutative. The provision above 
quoted closes the ttccount, so far as the money not drawu from the treasury 
is eonceroed, promptly on tbl) thirty·tir.st day of M!lrch succeeding tho meet
ing of the rE'gulu session of thA general assembly. If bills or debts con· 
Lracted bv any stute officer on account of the Appropriation contained in said 
act, caon.ot be settled and &djusted ttnd p&id prior to the first day of April, 
then the legislature can provide therefor by an additional a.ppropriation in 
t he omnibus approprilHion act, and no one will be prej ,Jdiced by the con
struction tbus placed upon it. 

I am of the opiD ion tbst your iDquiry must be answered in the neg&tive. 
Yours respectfully, 

MILTON REillLEY, 

A tlorney-Ge1ural. 

I NMATE OF HOSPITAL FOR INSANE-RESIDENCE OF--Such 

person cannot change his residence or place of settle
ment. He has not the mental capacity to form such an 
intention as is required by law. 

May 4. WOO. 
B oard of Co~Jtrol of Stale Institulions, Del JJtfoines, Iowa: 

DEAR Sras-Your favor of the 2d inst. at band in which you ask my 
opinion upon the state of facts therein narrated , nam~>ly; that a. patient at 
Clarinda hospital was paroled for sixty days, but was not discharged as 
cured He had been a state patient. During tbe time that be was out on 
parole he resided in Woodbury county. Under a new commitment he was 
returned to Clarinda April 21, 1900 The warrant and findings of the com~ 
missioners of Insanity of Woodbury county state his legal residence to be 
in Woodbury county. You ask whether. upon such facts, said patient could 
obtain a legal settlement so as to be chargeable to Woodbury county; or, 
stated otherwise, can an insane man, who is an adult, acquire a settlement 
in such a case. 

I am very clear that if the patient's residence b ~> fore be was sent to the 
hospital in the first place, was not in Woodbury county, he could not acquire 
a settlement in Woodbury county between the date of his parole, on Janu~ 
ary 15, 1900, and the date of his return, April21, 1900. 'J he length of time 
required to obtain a settlement in a given place is one year. Even bad he 
been a aane man, be could not, in seventy days' time, acquire a settlement 
where he bad not one. 
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1 do not think an insane person can change his residence or the plnce ot 
his settlement. Settlement follows from a continued residence in a given 
place for the period ot twelve months. Settlem~nt once acquired continues 
until it bas been legally changed. To change the place of residence, two 
things must combine First. an intention to make such change; second, an 
actual change. An intention to change a residence cannot be imputed to 
an insane person. Henoe, in my judgment, an insane adult cannot acquire 
a new settlement by simply wandering into another county or jurisdiction. 
It \Voodbury county insane commissioners find that his settlement is in 
that county. it is possible that they have knowledge of facts which your 
honorable board may not know. While the patient in question had been 
committed as a state patient to the hospital, the former finding may have 
been incorrect and the latter one be correct. The board might well make a 
thorough investigation of the facts before doing anything to set aside the 
order of t he commissioners of insanity of Woodbury county. 

Respectfully yours, · 
.MI LTON REMLEY, 

Attorney-Cu.,ral. 

GAME LAWS-VIOLATION OF HY INDIANS ON RESERVATION 

- The above laws are general in t heir operation, and 
affect Indians the same as all other persons. 

M•y 8. 1900. 
Hon. C~o. E. Delavat,, Estherville, Iowa: 

DJ:AR Stu-Yours of the 9th inst , at band asking my opinion upon the 
question whether the Indians of Tam a county are amenable for the violation 
of the I owa ~ame law. 

In reply to this I will 1ny, that there is no Axception made in favor of the 
Indians in the statuto . . The statute is general in its operation and effect . 
All persons, whether citizens or aliens, resident or non -resident are liable 
for any violation o f the statute. The Indians can claim no exemption from 
the operation and effect of the criminal laws of the state. 

Yours truly, 
MILTON REMI,EY. 

Attorney-General. 
But sec In re. Bla.ckbird, 100 Fed., 100, 

]'ENCES-RIGHT TO ERECT ALONG MEANDERED LAKES

No adjacent land owner bas a right to enclose the 
shores of a lake below high water mark, or any part 
of the lake with a fence so as to interfere with the rights 
of the public. 

DKS MOINES, l ow .a, May 17, 1900. 

F. ftf. Baughman, Esq., Deputy Fisft. and Game Warde,, Breda, Iowa: 
DEAR SIR-Yours of the 16th inat. at hand, in which you ask my opinion 
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as to whe ther part ies owning land adjacent to Wall Lake. in Sac county, 
have t he r ight to build a fence in the waters of t he lake, t hereby obstructing 
the passage of any wanting to fish in aa id lake from the shore, and whether 
t hey can prohibit anyone from climbing over or through such fence for the 

purpose of fiah iog. 
In regard to this I will say t hat in all meandered Jakes the state of Iowa 

owns a ll the land under t he lak.e and on its shores up to high water ma.rk. 
1t hold• the title for the use of the public. The pu blic, and any part thereof, 
baa the right to go to any part of t he lhke, or along its shores below high 
water mark, without let or hindrance. J•ersons owning land adjacent to 
the lake can prevent people trespassing on their land in going to the lake, 
but the right of the adjacent land owners does not extend below high 
water mark. f:i uch land owners may erect wha rves or docks, and use the 
shores t or pu rposes connected with the legitimate use of the lake, but can
not prevent t he l?u blio tra m going thereon, or passin,:r along the shores of the 
lake freely. ln using the lake, the adjacent land owners must use it so as 
no t to Interfere with the rights of the public . · 

lt follows from this statement of t he rules of law th at no adjacent 
land owner has a right to enclose t be shores of a lake below high water 
mark, or any part of t he la ke, with a fence, so as to interfere with the rights 

of the pu blic. Yours truly, MILTON ltEMLEY, 

Attorney-General. 

TRUSTEES OF IOWA STATE COLLEGE-POWERS OF- 1-

They have no authority to use any part of the interest 
from the endowment fund to pay off expenses of the 
college experiment station. 

2.- They cannot legally divert the funds appropriated 
by section 2674 of the code to the payment of the cur
rent expenses of said experiment station. 

May 28. 1900. 

Ho,, J. B. Hungerford, Chairman Board Trustees Iowa State College, 

Carroll, Iow4: 
DEAR SrR-Yours of the 16tb iDst. duly at band iD which you ask. my 

opin\on upon the following questions: 
First-' ' Can the truattses of tbe college lawfollv appropria.\e any 

part of the intereat froro tbe eo dowment fund, for t.be payment of tbe 
current expenses of tbe college experiment station?'' 

The act of July 2, 1862, doaating Ianda to tbe several stales provided, 
among other things, tbat the money derived from the sale of the lands 
aforesaid, shall be invested in a certain manner, and" the intere;;t of which 
shall be inviolably appropriated by each state, whi~b may take and claim 
the beneHt of this ac\, to tbe endowment, support, and maintenance, of at 
}eut one oolle1e, where tbe leading object shall be, without excluding other 
~aientiflc and clualoal studies, and including military tactica, to teach auch 
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b ranches of learning M are r ela.ted t o agriculture and the mechanic arts 
in such manner aa the legislature of t he states may respectively prescribe.'~ 
Toe act further provides t hat t he s&.l\le a ball erect tbe necessary buildin5(8 
a nd keep the capital of the fu nd derived from the sale of lands forever 
u nd iminished. The s tate has accepted the grant upon the terms n"med iD the 
act. Tbe act of Ma rch 2, 1887, providing fo r an ftgricultural experiment 
station to be es t abHsbed u nder t he direction of the college or colleges or 
ag ricultu ral d e partment of colleges, made •D approp riation for the expense 
ot Eaaid ex peri menta l sta tion . 'Vhile t be experiment station is under t he 
control and direction of the co1le.'(e 1 yet it it someth ing septt.r ate a nd d is tinc t 
fro:u the college so far as the ex~ensea are concerned, and the sources from 
wb1ch t.be funds necessary to ma1otain the experiment station are derived. 
T here is n o thing in the •tatute of the s tate which authonzes or justi fies the 
mi ngling of t he funds provided for the support of the college proper and for 
the s upport of tbe agric ultural experiment station . In vie w of the actl of 
CODJZress, it ia do ubtful whether the le~~tialature could &utborize t.be divenion 
of the income fund of the college to the support of an experiment station, 
bu t whethe r the legislature has suc h power or not need not be d iscussed 
fo r the legislature has no' a ttempted 110 to do. Tbe two are treated a~ 
s e parate institutions so far a!J the expense of 11upportlnse: tbe same is con· 
ccroed . Hence, I do no t think the board of trustees of the college would 
be authorized in using any part of the int.ere11t from the endowment fuDd, 
for payment of the expenses of the college exper iment station. 

&cottd , you ask: •·can the trustees lawfully appropriate any part of 
the annual appropriation provided under set~tlon 2674 of tbe codt~, for pay
ment of curre nt expenses of the college experlm~Jnt station?" 

Section 2674 ia aa followa: '' .For the repain, general improvement.a and 
current expenses of the state col1ege of agriculture and mechanic art.a, in 
its sever';1.l depar&.menta and chairs, and in aid of the income fund, the sum 
of eigbt.een thousand five hundred dollars ia an Dually appropriated out of 
any mooey in the state trea.sury not otherwise appropriated." This aeotion 
epacitie8 the purposes for wbicb. the appropriation is made. BeariDg io 
mwd that all appropriations of the national go~ernment, and all laws eo· 
acted by the legislature make a diatinctioo between the college and the ex· 
periment station, it is evldenl. that t.he appropriation made by section 2674: 
is intended for the support, repairs, general improvement and current ex· 
pensew or the college and not. for the current. expeosea of the experiment 
shtion. I do not think the trusteM CK.ll legally divert tbe fonda appropriated 
by sa!d secLion to the vayme nt of the current expenses of tbe experiment 
station. 

5 

Youn respectfully, 
MILTON RBHLKY1 

Attor,ey·Ge,eral 
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GAME LAWS--Fish in ponds or lakes owned by private 
individuals are private property. Under the facts 
stated, no opinion can be formed as to whether the 
parties are in fact the owners of the lakes in question. 

June 8, 1900 • 

. Hon. Geo. E. Delavan, Estherville, Iowa: 
Dl!:A.R SJR-Your favor of the 28Lh ult. at band, in which you enclose r. 

letter of Mr J . H. Scott, and request me to give you an opinion upon the 
rights of the parties from the facts stated in Mr. Scott's let•.er. Mr. Scott 
says: "We have in this town an association organized for the purpose of 
fishing and have leased, on the bottom lands of the Misaissippi, a couple of 
ponds, or small lakes, that are surYeyed, and taxes paid on the s11.me, as if 
in a state of cultivation, and are cut off from the main channel or stream 
by the government levee. The a.ssoci>~.tion wish to know if they have the 
right, under the 1tate law, to fish in these ponds with nets, or only with 
book and line? In other words, they wish to know what their rights are 
now, as provided by tile statute?'' 

The an~wer to this question depends altogether upon the ownership of 
the ponds or amall lakes. If the ponds, or small lakes, are private prop
erty, then I am of the opinion that the owners, under section 21145, are the 
owners of the fish therein, and may take them as they see fit, or permit the 
eame to be done. Under the facts stated, 1 can form no opinion as to 
whether the parties are in fact the QWners of the lakes. Mr. Scott's letter 
says they m·e surveyed and the taxes paid the same as if in a state of culti· 
vation. I infer also \hat the lakes were formerly connected with the stream 
by a natural outlet. The fact tha' some party has had a meandered lake 
surveyed, and voluntarily pays taxes, does not necessarily make him the 
owner of the lake, notwit.bstanding the outlet may be cut off by a. levee 
built by the government. 

The language of section 3545 is: "Persons who own premises on which 
there are waters havinJit no natural inlet or outlet tht·ough which such 
wate•·s may be stocked or replenished with fish, are the own.ers of the fish 
therein, etc." It may be contended that there was a natural inlet or out. 
let to these lakes which ha~ now been closed by tile government levee, and 
hence the l&kes, although owned by private parties, do not come within the 
desorip\ion of lakes referred to in said section. Such a construction would 
be very technical indeed, a.nd I think contrary to the spirit and intention 
oi' the entit·e secLioo . The government levee destroys the outlet or iulet 
and there is none there now, so that if the ponds or lakes belong to private 
parties, the public is not damaged by the taking of the fish therefrom l;y 
the owners of the lakes. 

If pl"ivate parties do not own the lakes, theu I do not think th~y would 
be authorized to seine in them. 

Yours truly, 
MILTON REMLEY, 

Attorney-General. 
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Co~IMISSI?NER OF LABOR TAT! TI '-Under the pow l' 

g1~en h1m by law to in pect factories, he may make a 
wr1tten re~uest to enter aid. buildino-s for :such pur
pose, and 1f refused permi' ion, he ma r proc d to 
enter said. buildings without the con ent of th owner. 

Hon. C. F. fVe1mersit'um, 
Iowa: 

Juno 11,1!100. 

Commissioner of Labor Statistics, Des ,'foines, 

DEAR SIR- Yours of the 8th iust. duly at ha.nd in which yon refer to 
section 2472 of the code, and ask: 

''Must the commissioner first obt&in or secure the complaint of 
two or more persons before be can enter such factory, or does tho 
law mean that he must make an examination of a factory on rocelv· 
iug such complaint, and does the law qnoted,autborize him to mt\ke 
an examination on his own iniLiative after having first asked per
mission in writing to inspect suc'b factory, as the law prescrib s?" 

The language of the statute is: "The commissioner of the bm·eau of 
labor statistics shall have the power upon the complaint of two or 01ore 
persons, or upon his failure to otherwise obtain Information in accordance 
with the provisions of this act, to enter any factory, mill, etc., ·when tho 
same is open or in opera.Lion, upon a request being made in wl"iting, for the 
purpose of gathering facts and statistics such as are contemplo.ted by this 
act." Section 2474 of the code provides i o general terms. the kind of in for· 
ma.tion that may be required to be furnished b:y the owner or manager of 
such factory, will, workshop, m ine, etc. The information given may noL 
prove satisfactory. Some matters about which information is to be asked 
such as, what means are provided for the escape of the employes in case of' 
fire; what measures are tr..ken to prevent accidents to employes from 
machinery; how are the buildings ventilated, etc., could be obtained better 
by a personal inspection than by any description which could be given. 
The purpose of the law, among other th ings, is unquestionably to socuro 
the best possible protect.ion for the life and the health of tho employes. A 
power given oft.en implies a duty. Where complaint is made by employcH 
or others, as to the insufficiency of the appliances to secure the life, healLh 
and comfort of the employes, I think iL is thfl duty of the .commis.~ioner to 
make a personal inspection, exercising th reby, the power to eutm• thn 
building when it is open or in operation, aftet• making !\ requPst thorofm· in 
writing. But if, for any cause, be deems the information whieh bo ba!l 
obtained, not satisfactory, I do not think he is limited iu his action until 
after complaint is Hled. He may make a reque<~l in writing and if granH•cl 
enter the building, nnd if refused permission he may proceed to ontm· tho 
building without the consent of tbo ownot·. 

Yours respectfully, 
MILTON RE~!LT;;Y. 

Aflornet·Cuzeral. 
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BOARD OF CO:'{TROL-The abstract of title of the east 
half of lot sixteen (16) in Sage's subdivision of the 
southwest quarter of section twelve (12), township 
seventy-nine (79), range twenty-two (22), west of the 
5th P. M., shows the title in the present owner to be 
good. 

June 11, 1900. 
Board of Control of State b1stitutio1zs, Des Moines, Iowa: 

DEA.R Srns-1 enclose you the abstract of title of the east half of Jot 
sixteen (16) in Sage's subdivision of the southwest quarter of section twelve 
(12), township seventy-nine (79). range twen ty .two (22), west of the 5th P. 
M . The objections thereto pointed out in my communication of May 4th 
have been removed except in regard to taxes up to and including the year 
1876, as stated in item number 10 of the abstract . 

ln regard to this I will say, that while taxes are made a perpetual lien 
upon real estate, the long time that has elapsed since there was any effort to 
enforce the taxes, makes the defect in title more apparent than real The 
action of the board of supervisort; in passing a resolution relinquishing 
taxes prior to and Including 1876, although in my judgment without 
authority of law, has been acquiesced in for so long that there is not one 
chance in five hundred of the act ever being questioned her<> after . Every
thing considered, L am of the opinion you would be justified in purchasing 
the said land and considering the title thereof good. as I think it is for all 
practical purposes. 

1 enclose you herewith a lso the unrecorded deeds and tax receipts 
Yours respectfully, 

MILTON REMLEY, 

Attorney- General. 

INSURANCE COMPANIES--1.-'rhe securities of such com
panies deposited with the auditor of state for the pur
pose of securing policy holders cannot be withdrawn 
under any circumstances, either by the · company 
depositing the same or any assignee or reinsuring 
company, except upon the substitution therefor 
other securities in a sum of equal value to those 
withdrawn. 

2.- Payment of interest could be endorsed on such 
security at the request of the company, in case it has 
been paid and there is no interest coupon to be 
severed from the mortgage or bond. No company 
bas any authority of law whatsoever to receive 
payment in full for said securities. 
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3.-Tbe maker of such securitie , making pn.ym 
thereon, to any one other than the auditor of • a.t 
while such securitie are in hi posse -ion, do ~ -~ 
at his peril. 

.Tnne 12, 1000. 
Hon. Frank F. JJferriam, Auditor of late, Des ,1foitus, Iowa: 

DEAR IR-Yours came duly to hand in which you ask my opinion upon 
the following subjecls: 

First-' ·Iu the transfer or consolidation of the assets auct bu iues 
of a legal reserve company organized in this stale wilh a aimilat· com
pany organized in another state, on what basis, if at all, can the 
purchasing or surviving company if organized out ide of this state 
withdraw the securitiee deposited with this departmeut?'' ' 

In regard to this I will say, that life insurance companieS' organized 
under chapter 6, title 9 of the code, if 11. stock company, under section 1769 
of the oode is required to deposit with the auditor of !\tate, seout·ities repre
senting $25,000 of paid up capital. And under section 1774 they are require1l 
to deposit from year to year, enough in addition thereto, to make the total 
deposit equal the net cash value of all policie in force. A mutual company 
under section 1774 is r~quired to deposit in section 1770 of the code, three
fifths of the whole annual premium of policitls, averaging !l,OOOeach, issued 
on the life of two hundred and fifty persons, and from year to year, enough in 
addition thereto to mali:e t.be total securities deposited with the auditor 
equal the net cash valuation of all policies in force by such oompa.ny. 'l'he 
sta~e becomes the trustee of the funds thus deposited, holding the securities, 
whtch as far as they go, are a guaranty of the fulfillment of the contract 
made between the company and the policy holder. The auditor is the 
custodian of' the securities thus deposited, with the alate as the trustee. 
No company organ ized in the state is permitted to do business w ithout 
complying with the requirements of the provisions of the law above referred 
to. Section 1779 authorizes the companies having such deposits to change 
the securities, that is, they can substi tute other securities in lieu of those 
theretofore deposited w ith the auditor. Section 1780 authorizes the com· 
panies having.deposited with the auditor, bonds or ot.ber securities, to col· 
lect the dividends or interest thereon. forwarding to their authorized 
agents the coupons or other evidence of interest as the same become due. 
But there is no pl'Dvision of law authorizing the wilhdro.wal from the 
auditor's bands the bonds or mot·tgages or other securities once dljpuHit t1 
there except upon the company first having placed in the auditor's han•ls, 
an ~qual amount of securities to be approved by the audiLor. St1ction 1774 
requires that the full net valuation of all policies in forc:e sbr~ll lJe ascor
ta.ined by the auditor. and securities in an amount equ11.l thereto, sh1dl be 
deposited with the auditor. The pt·o,Tision nuthoriziog a substitution of 
securities and a collection of interests thereon, gives to tho corupnuieH 
sufficient latitude in the loaning of their money and the collection CJf the 
interest thereon, but does not authorize them to withdraw Aet·Hritlos 
deposited so as to re<luce the amouut deiJOBited, below tbu net valu11.tion of 
the policies of such company in force. Nor does the law authorize a stock 
company to withdraw securities so as to reduce the amount ou deposit with 
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the auditor below the sum of $25,000 the ame>nnt of cash capital required 
of such stock companies. 

The inquiry arises: For what purpose is this deposit with the state as 
trustee? Section 1778 clearly defines the trusL imposed upon the state. .If 
a company defaults or becomes insolvent or proceedings are instituted 
against a company, the securities on deposit shall vest in the 11tate for the 
benefit of Lhe policies on which such deposits were ml\de, and the proceed• 
of the same, shall, upon order of the court upon final hearing, be divided 
among the holders thereof in proportion to the last valuation of t he sum 
or at any time be applied to the purchase of r einsurance for their benefit: 
It is thus s~en, that the state is the tru!tee of securities which are pledged 
for the fulfillment of a contract of insurance made between the company 
depositing Sllch securilies, and its policy holders. No private an-angement 
between the company making such deposit, such a!l procuring reinsurance 
on some other company organized under the laws of this state, or any 
other state, or a consolidation of business by which the business is after
wards continued in tbe name of anothet· company, will justify tha trustee 
or the auditor of stale acting for such trustee, in releasing the securities or 
permitting them to be withdrawn from the bands of the trustee. To illus
trate: A enters into a contract with Band as an inducement forB to enter 
into the contract, deposits with C as trustee, certain securities as a pledge 
or guarantee that A will fulfill his contract with B. Aftet·ward A makes 
another contract with D, to which B is not a party, by which D a.ssumes all 
~be obligations entered into by A a.nd agrees to carry them out; what right 
1n su!lh a case would I.) have to the securities which were pledged and 
placed in A's hands for the fultlllruent of Lhe contract made with B. B has 
a right to insist that C, the trustee, shall hold the securities originally 
pledgecl for th e fulfillment of the contract, and for C to deliver the securities 
without B's consent to any person whorusoeve1·, would be a gross violation 
of his t1·u5t and contrary to every principle of law and equity. 

The provisions of the statute to which I have called attention are wise 
and one of the most excellent features of the Jowa insurance law:. They 
have been advertised and many policy holdtrs have been induced to take 
policies in various companies becanse of the provision of law referred to, 
and the securities deposited with the auditor of state f o permit a com
~~ny which has received money as premiums from the policy holders on pol
LCies procured because of securities deposited with the aud itor or state to 
reinsure its risks in a company org!lnized under the ln.ws of another st~te 
which latter company is not required to deposit the net -valuation of ali 
policies in force with the auditor of this state, and because of such rein
surance, for the auditor to surrender the securities pledged for the fultlll
m ent or the contracts of insurance without the policy holder's consent, 
would be a g ross violation or law and of his duty as an ofllcer of the state. 
It would pract ically abrogate the wise provision which the Law has made 
for the protection of policy holde rs. lt would be a ran k ioj ustic o} to such 
policy holders. and, in addition thereto, 1 am inclined to the view it would 
r nder the auditor Liable on his bond to every.policyholder injured thereby. 
My conclusion is, that such securities cannot be withdrawn under any cir
cumstances, either by the company depositing the same, or any assignee 
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or r einsuring company-, except upon the substitution therefor of other 
securities in a sum of equal value with those withdrawn. 

Second-You ask further : "In case JOU find such ecmities 
should still be retained on deposit here. what arrangements, if ny, 
should this department enter into to permit the tempor ry with· 
drawaJ of securities for the proper endorsement ot payment made 
thereon; or in case said securities ha.ve been paid in full~" 

In regard to this. !rom what I have said before, it will app ar that th 
auditor has no authority to permit the withdrawal of any s curities until 
an equal amount has been deposited with him. lf securities equal to the 
net valuation of all policies in force have been deposited b the company, 
the auditor is authorized to surrender the coupons attached to bonds or 
notes, to the company as such coupons mature . But the bonds or mort· 
gages should in no case be permitted to go out of the hands of the auditor 
until other securities are substituted in place thereof. The payment of 
interest could be endorsed thereon at the request of the company in case it 
has been paid and there is no interest coupon to be severed from the mort
iage or bond. 

You ask: ''What shall be done in case said securities have been 
paid in fulli'" 

No company has any authority of Jaw whatsoever to receive pay
ment for securities which are deposited with the auditor of state. The 
maker of any mortgage or note, or any bond given to an insurance com
pany, is presumed to know the law, and is not jllstifled in making a pay
ment to an insurance company unless such company has actual possession 
of the bond or mortgage . If he does so, he doeq it at his peril. It is my 
opinion that the auditor should permit no withdrawal of securities for the 
endorsement or payment made thereon, unless the company bas placed an 
equal value in lieu thereof. Such companies being authorized to receive the 
payment of interest except as hereinafter stated. a company giving a receipt 
for the interest is entitled to have a receipt for the interest paid , attached to 
tbe note or mortgage, but if such note or mortgage has interest coupons 
a.ttached, the auditor is justified in ctJtting off the same and forwarding It 
to the company A. company having no authodry to collect the principal 
of any securities on deposit with the auditor, if it unlawfully does so, the 
auditor is justified in refusing to recognize such payment and still ·holdiog 
the bond or mortgage for the purpose of carry ing out the trust impoied on 
the auditor when such security was deposited with him. 

T!zird.-You ask further: "What action should thle department take, 
if any, to prevent the companies accepting payment in part or In full 
amount of securities deposited here without the withdrawal of said 
securities?" 

The latter part of section 1380 provides : "If 11.ny company fails to 
deposit additional security when and as called for by the auditor, or pend· 
in~ any proceedings to close up or enjoin it, the auditor shall collect euoh 
dividends or interest and add the same to such securities." Jn as much as 
under the law, companies not in derault are authorized to collect the 
interest, I think the auditor should, in case a company falls to deposit 
additional securities when and as called for by the auditor, notify the 
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maker of every bond, note or mortgage on deposit with him, to pay no 
more interest to the company, but to pay the same to the auditor; this as a 
matter of precaution and as courtesy to the makers of the bonds and not£:s. 

If it comes to your knowledge that any company illegally collects the 
amount of a note, mortgage or other security deposited with the auditor 
for the purpose ot protecting the persons liable on such security from a 
fraud and double liability, I suggest that you notify the person liable on 
every security deposited by such company, in no case to pay 3.ny sum what
soever to such company. It is a familiar principle or law, that the maker 
of a negotiable note or bond who pays the same to any person other than 
the actual hold er thereof. does so at his peril. While I think the s tate 
could collect any securi ty deposited with the auditor notwithstanding the 
payment to the insurance company which deposited with the auditor, yet 
as a matter or precaution and to protect such makers from being required 
to pay their obligation a second time, the notice above suggested might 
well be g iven, a lthough not required by law. Courtesy to the makers of 
the bonds and notes, if not absolutely requiring it would justify it. 

Let me say, generally, that every security required by law to b~ deposited 
w iLh Lhe auditor of state, either by 11. level premium insurance company 
organized unrl.er the Jaws of the state, or by any association, has attached 
to iL some trus t. The state is made the trustee for the fulfillment of the 
tru•t attaching to the securities deposited, and in no case is the auditor 
justified in surrenderln~~: the securities or permitting them to go out of his 
possessiC>n, except in the manner prescribed by law, or upon an order of 
the court, which executes in bebn.lf of the state, the trust attaching to the 
securities deposited with the auditor. 

Yours truly, 
MILTON RE1\H .. EY, 

Attorney-Gu1eral. 

CITY MILK DEALERS- WHO ARE SUCH-Wholesale dealers 
in milk and cream are included within the definition. 

June 13, 1900. 
Hott. B. P . Norton, Dairy Commissioner, Des Moines Iowa: 

DEAR Sin-Yours at band in which you desit·e my opinion upon the 
queetion: 

"Whether the stntute detinllion of a. city milk d ealer will npply to 
thosfl persons who sell their milk a.t wholesale, and deliver thfl same 
bv wa~on to retail ers of milk in De> Moines and the other cities of 
tbe state in which the inspection of milk is carried on by this office .'' 

The defin ition of city milk dealer in section 2525 of the code is as follows : 
"Any per son or corporation who s hall Rell milk or cream from a wagon, 
depot or· s torE>, or sell or deliver milk or cream to a. hote l or restaurant or 
boarding house, or any pnblic pl!l.ce in any such cltv, shall be considered as 
city milk dealer." The language is very general ~tnd comprehensive 
and seems to include all pet·sons who use a wagon or have a 
store or depot, from or at which milk is sold. I see nothing ic the 
language to justify the idea that it referred only to retailers of milk. A 
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wholesale dealer of milk who either keep a. tore or depot or deliren the 
milk sold, from a wa~on, is no less a. dealer of milk than one ~ ho sell by 
retail alone. The milk of such a one i no les' subje t. to in pection. Th 
e>il re ulting ft·om the sale of impure or un hole-om m\lk by a. whole ale 
dealer is no les , but on the other hand, much gre. ter than the al of sn h 
m ilk by a retailer. I think without que Lion, a wbole;~nle dealer of milk or 
cream of tbe kind you name, in a city htwing 10,000 populstiou or O\'er 
comes clearly within the definition of city milk dealer snd should obtain 
permit ana pay the fee therefor, as in said section provided. 

Yours respectfully, 
1\IIJ .. T N RF.,IT..'E\"' 

Attornty Gen«al. 

STATE BOARD OF HEALTH-Construction of section -573. 
June 14, !000. 

Dr. J. J<. Kennedy, S ecretary Stat- Board of Health, Des llfoi11es, Iowa: 
DEAlt Sxn-Your favor at band in which you enclose a. letter from Mr. 

C. A. Meredith, county attorney of Cass county, and my opiuiou is asked 
as to the proper construction of section 2ii73. 

In reply I will say, that in the first part of said section it is provided 
that certain acts and omissions or failures and neglect therein named, sub
jects the parties so offending to a civil action in the nawe of the clerk of 
the board, to a pemtlty of $20.00 per day for each day he so o!Jends . The 
last clause is in the following words: "And iu addition thereto, anyone so 
offending or knowingly exposing another to infection from contagious 
disease, or knowingly subjecting another to the da.nget· of contracting such 
disPase from a child or other it·responsible person, shall be liable for all 
dama.ges resulting therefrom, and be guilty of a misdemeanor." This last 
clause which I have quoted, gives an additional remedy for violations or 
neglects enumerated in the first part of the section. One knowingly cxyos
ing another to infection from a contagious disease, or knowingly subJeCt
ing another to the danger of contracting d.isease from a child or other 
irresponsible person, under this last clause is made liahlo for ttll da.m:~ges 
occasione d thereby, 11nd also is guilty of a misdemeanor. The penalty of 
$20 00 per day does not apply to the two cases named in this last clause, but 
anyone guilty of any of the aots of commission or oml11sion t·cferrerl to in 
the first part of said section, is liable to t brae d iJieren t actions. First, one 
in the name of the clerk of the board or the statutory penalty of IB20.00 per 
day ; second, he is liable to any person who has been injured by his act or 
omission· third, be is guilty of a. misdemeanor. 

I do ~ot think the language susoeptihle of any other m!'anlng. The 
phrast>, "and in addition thereto," refers to tho p~ nalty affixed in the part 
of the section before said phrase. The use of language will not permit one 
to say that in add it ion to the acts before enumerated, or any of I hem, one 
must knowingly expose another to infection from a contagious disease in 
order to be held guilty of a misdemeanor. Such a conatruclion would lose 
sight of the phrase ''anyone so oiiend!ng." If we bring the sub~ect and 
predicate of the clause which I have quoted above, close together, •t would 
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r ead th is way, "anu i n addition t he reto (t hat is, t he pe nalties above 
described) anyone so offending * * * shall be liable for a ll dam ages 
resu iLing tncr-et rom and be l? nilty of a m isdemeanor." This m a kes the 
sense more perspicuou~. You ril r"spectfully, 

M ILTON R eM L EY, 

A ttorney -General . 

EXPRESS O~IPANIES-ASSESSMENT OF-The rights of 
th e state will not b e pre judiced by the a cce ptance of 
taxes tender ed by said compa nies under the law exist
in g prior t o the enactme nt of chapter 45 of the laws of 
the Twenty -eig hth General Assembly. 

D ES MOINES, IOWA , June 14, 1900. 

Hon. Frank F. M erriam, A uditor of State: 

DEAR l:i m - Yours of th e 4th inst duly at hand , in which you say: 
'' ~ everal express companies have tendered to this depart

ment their repor t as provided under the law in existence prior to the 
passage of the new law for the assessment of express companies by 
the Twenty e ighth Genera l Assembly, together with certified check 
for the amount of tax provided under the old law . This matter was 
brought to the attention of the executiv~;~ council and they request 
an opinion from you as to whether it would be proper to accept the 
tax a s t e ndered." 

In regard to thi s I will say that from an examination of the prior law, it 
may fairly be con::oidered tha t the tax thereby imposed was intended to be 
in the nature of a franchise tax . While the law of 1896 did not specify 
whether the fir s t payment made under such law should be a tax for the 
year 1 06, or the year 18!17, the first payment was made under th e law in 
:May 1 07, a nd was required to be so made. In view of the fact that the 
general policy or the law is to require the payment of the tax for a given 
year after the thirty· first of December of such year, it may be fairly inferred 
that Lhe flr s t payment of the tax required by chapter 83 of the Twenty-sixth 
General Assem bly was intended to be a tax for the year 1896. Likewise 
the payment of Lhe tax made during the year 1898 would be cons idered the 
tax for the year 1897. Also the tax paid in the year 1899 would be for the 
year 1 98, a n d Lhe tax tendered to you at the present time may fairly be 
considered the tax for the yea.r 1899 . 
' Chapter 45 of the laws of the Twenty·eighth General Assembly provides 
another method of taxing the express companies, and clearly implies that 
the assessment made thereunder for the year 1900, and certified to the 
county auditors of the several counties of the state, shall be subject to tax
ation in the local taxing districts, and shall be in full of all taxes from such 
eompn.nies during the year 1900. Jn other wordil. said chapter 45 provides 
a method for assessing the express companies, and it shall be in force fully 
for the year 1000. and taxes thereunder will not be required to be paid until 
after the first of January next. 
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I see no inju tice in accep ting t he t.ax tendered by the ex: pre s com pnnies, 
nor any harm that ca.n result t o any interests iu put ting the n w la w into 
operation. Y ours re. pectful1y, 

f n.T N RE'IL~~ , 

Ailorney-CetJ~·a t. 

REPORT A D ACCO UNT I NG FOP FEE BY PUI3LI 0F!I' [ El 

- 1.-'J:'he monthly r e por t of the ler k of t he ~upr m 
court to the treasurer of s tate hould inclnd 
rate a nd particular a ccount o f all fees r d or 
colle cted by him during the preceding mont h. 

2 .- H e is per sonally respon ible for uncollected I l3 

wh ich tbe law makes it his duty to coll ct bef re doc ket
Ing cases . 

3.- If b e makes default in payment at the proper tim , or 
appropriates any fees to his own use, he will be liabl 
for the interest thereon. 

4.- - If such clerk fails to make his report to the tr asur r 
at the proper time) and fails to account for fees col 
lected, it would be the duty of the trea urer to ca11 
t h e attention of the governor or the executive council 
to suc h delinquency. 

DE MOINE , Iow·, , June 23, WOO. 
Hon . John H e1·riott, Treasurer of State: 

D E.AR S-r&-Your favor of the 31st uH. duly at band, in which ou cAll 
my atte n tio n to ce t:tain provision' of law with 1·eferenee to the report anrt 
the a ccounting for fees by the clerk. of the supreme court to the trerusurur ()f 
sta te, and s~y ' 

"In v iew of the fact that the clerk of the supreme court i!J byl!l.w 
r t>q uired each month to a ccount in detail to ~bO' ll· .. asurer of 11t~te for 
aU fees tha t :..re due the state, and pay all fees co HeeLed into the .stat 
treas ury. r respectfully n ;quest your opinion upon the following nmt
ters so that I may act as circumstances may make appropd ate: 

"1. As a salaried oflicer is the clerk of tho supreme cout't per
roit.ted, under section 128!1 of the code, to 1\ppropriat for hiR own use 
any fees OL" moneys received by him for performing any duties or 
rendering any of the set·vices required of him by ltLw, or should hill 
monthly reports to the treasurer of state include "an accurate an(L 
particular account" of all such fees reC'.eived as sections l!Jl and 20u 
direct, the same to be accompanied by payment into tbe treasuL·y or 
the en Lire amount therein reported as collectell ?" 

S ec\ion 205 of the code fixes the salary of the clerk of the suprema court. 
It provides: "The clerk shall collect the following fees and account for them 
as provided in section 191 of the code, and Hhall also keep an account of and 
report in like manner all uncollected fees." 
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Section Hll provides with reference to the secretary of state and auditor that 
"they shall keep an s.ccura.te and particular account of all fees received by 
thew which shall be verified by affidavit and rendered monthly to the 
treasurer of state, and they sha.ll ply the amounts thus received to such 
treasurer at the end of each month. 

Section 205 makes it the duty of the clerk to collect the fees therein spec~ 
ified upon the rendition of the services therein described. 

Section 4638 of the code is as fo llows : •• Every officer having the custody 
ot a public record or writing shall furnish any person upon demand and 
payment or the legal fees therefor, a cer tified copy thereof." 

Jt is a well established principle or law that a public officer, by accept
ing the oflice, agrees to accept the compensation, whether salary or fees, 
provided by law as full compensation for any service within the line of his 
official duty. It is stated in Throop on Public Officers, section 478, "that 
where a. compensation is given by statute. whether by salary or by fees or 
by commissions or otherwise, it is in full at a.IJ his official services. and he 
ts not entitled to demand or receive any additional compensation from the 
public, or from any individual for any service within the line at his official 
duty." There are hundreds of cases which sustain this doctrine . 

Section 1289 isas follows: ''The salaries of all officers authorized by this 
code shall be paid in equal monthly instaJlments at the end of each month, 
and shall be in full compensation for all services except as otherwise 
expressly provided." The last clause is but a. restatement of the law 
PXisting prior to the statute. 

My conclusion is that the monthly report of the clerk to the treasurer at 
state should include an accurate and particular account of all fees received 
or collected by him during the month for any and all services rendered, for 
which the law requires a fee to IJe charged and collected, as well as an 
account of all uncollected fees, and that the money received for any 
service rendered for which the law authorizes a fee to be charged, should 
be paid into the treasury at the end at each month. 

"2. In case the clerk has not charged and collected the full 
amount ot fees for performing his duties or rendering senices to 
private parties, tor which he is directed to charge and collect certain 
speci6ed fees, is there due from him to the state treasury the differ· 
ence between what be actually collected and what the law directs 
that he shall collect?" 

Certain feee which the clerk shall oharge are a specitled sum for a spec
ified service, which mu~t be paid in advance. For instance, under sections 
205 and 4121, no case shaH be docketed in the supreme court until a docket 
fee of three dollars has been paid . If the clerk dockets a case without the 
payment of the fee in full, it must be considered that he personally extends 
a credit on his own account to the appellant or his attorney, and so far as 
the state is conoerned, the fee should be considered as paid in full to the 
clerk, and it should be so reported and paid to the state treasurer at the 
end of the month during which the case was docketed. In this class of 
cases I think without question tbat the full amount of fees which the law 
directs him to collect is due the state treasury. 
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Certain othe~ fees. are de~nitely fixed by the statute, for 8 specified 
service, and are melast10; that IS, no computation is necessary to determine 
the amount, but the clerk bas a discretion whether or not he will demand 
the payment thereof in advance. In regard to such fees a different rule 
would obtain. Not that the clerk is authorized to charge a cent Jess than 
the law directs.-~e has no disc[etio n in regard to that,-but where fees 
have not been paul In advance, cases may arise where collection cannot be 
enforced by execution, and the clerk might be justHied in accepting 8 less 
sum in settlement ot the costs than the law directs. Jn such cases the 
clerk acting in good faith, 1 do not think the difference or the discouni tbp 
clerk makes can be said to be due the state treasuryj nor would he be~liable 
therefor to the state in an action on his bond. 

But it the clerk wilfully, or in bad faith, for personal gains, or tor any 
other reason. does not charge the amount of fees which the law directs, or 
charges the legal tee and makes no effort to co1Ject, a very different ques
tion is presented, and the Jaw which is as stated below with rererence to 
ano ther class ot fees, would, in such cases in my judgment, apply. 

.Another class or rees are those whl~h the amount thereat is determined 
by ascertaining t he quantity ot work done and computing the fee there
from at the rate fixed by statute,-auch as copies or opinions of the court 
transcripts of judgments or records, or papers on flle in the clerk's office' 
tor which he shall char.ge ten cents for every hundred words. ' 

T;he words are never actually counted. They are generally estimated,
posstbly an average page or two may be counted and the whole number of 
words approximated by multiplying the number of words found or esti
mated on one page by the number of pages. ln case there be an error in 
computation, or in the estimate ot the number ot words, by reason of 
which the clerk charges and collects less than the lawful fee, I do not think 
the difference can be said to be due the state treasury. Nor would he, in 
the absence ot mala fides, be liable therefore on his bond. 

In case the clerk wilfully, or for considerations persona) to himself, fails 
to charge and collect the fees required by law, but charges and receives a 
l.:ss amount, or having charged the correct amount, fails to coiJect the same 
when it !s in his power to do so, whereby the state suffers loss, then he is 
unquestionably liable to the state for all loss sustained. He is doing the 
state's business, for wl.Jich the state pays him a fixed salary. Jt is contem
plated by law that litigant• shall pay what is In effect a tax to help pay the 
expense of the court in which they have business. The clerk is made the 
agent of the state to collect thiB tax (tees). Jt authorizes him. except in a 
few instances-those named in section 1298, and possibly a few others-to 
collect the fee in advance . In some cases it is contemplated he shall col
lect the fee in advance of rendering the service. (Sections 4121,1295,.4.688.) 
He must faithfully discharge his duties tully in regard to collecting the full 
amount which the law directs. If he were negUgent, or wiltuHy and 
wrongfully fails to discharge his duty in this respect, I think without 
question be would be Hable to the state for the damages. 

But unliquidated damages cannot be !laid to be due until they are liqui~ 
dated, either by agreement of the parties, or by a proper tribnHal. A per· 
aon may be indebted to the state in an uncertain sum aa damages, and yet 
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It cannot be predicated thereof that it ·is "due the tate treasury" in the 
sense in which the terms are used in the inquiry. 

Tbe law require.:t the clf'rk to report the amount of fees he hn:s collected 
I think this should include the amounts which are to be conc lu ively pre· 
sumed to bs.ve been collected, as above s t ated . He is requind to pay to 
the trea.aurer at the end of the month the amounts collected. If he does not 
do so, the balance is properly due the state treasury. He is not required 
to report any unliquidated damae;es which the state may claim of him for 
a violation of his official duty. This must be determined in t.be proper 
tribuoal 

. ".3. Is interest due the state on the amount of any fees improperly 
retamed by the clerk for the time the trP.asury has been deprived of 
the money?" 

Fees collected by the clerk are rPqu ired. as stated abo'Ve, to be paid at 
the end of each month Section 3038 of the code says the rate of interest 
shall be six cents on the hundred by the year on money after the same 
becomes due . 

Mechem on Pu?lic Officers, section 'lltl, says: "A public officer who duly 
accounts for p~bhc funds at the proper time would not, unless by 9Xpress 
statute or spemal agreement, be chargeable with interest thereon But if 
he make~ default in payment at the proper time, or omits to include a por
tion of h1s account, or appropriates it to his own use. or retains it for an 
unreasonable time, he will be liable for interest upon the amount retained 
from the time it should have been paid " This, I think:. is a fair statement 
of the law. 

"4. What Is the ituty of the treasurer of state with reference to 
the 'uncollected fees' reported by the clerk as due the state now 
approximating the sum of $10 000?" ' 

The sections of the code above referred to make it the duty of the clerk 
"to keep an accurate and particular account of all fees received by him, 
and to make report thereof, verified by affidavit. Also in like manner, to 
keep and report all uncollected fees." 

The purposl' of this requirement is that there shall be a check upon the 
accounts of the clerk. This provision is not altogether a formal one. Such 
reports wo·uld be of no service- altogether usE'lE'ss- if the treasurer of 
state should me the monthly reports away in a pi~eonhole and they were 
never examined or inspected The fact that reports are required to be 
made to the treasurt>r for the purpose of keeping a check upon those who 
receive public funds implies a corresponding duty on the part of the 
treasurer. 1t goes witl1out saying that it is the duty of the treasurer to 
require the payment of all moneys collected by the clerk as shown by the 
report, and Jf suoh report shows among the uncollected fees, items which, 
t:.nder tile law, must have been paid in advance-for instance the docket 
fees- it must be evident that the treasurer is authorized to demand the 
payment of the same by the clerk, and that his report be made so as to 
show the same were actually collected. 

As stated above, as an agent of the stare. it is the duty of the clerk to 
collect all tees required by statute to be collected. He must use all reasonable 
efiort so to do. If, however, it appears that he abuses his discretion in not 
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demandin~ fees in advance when he i authorized so to do, and if h ne{(li
gently rails or refuses to collect the uncollected fee when the arne might 
be done. with reasonable effort, then the treasur r of stat would be 
authorized to call hi attention to the matter, and if be per i ts in disr · 
garding hi otlicitll duty whereby the state suffered loss, it would be the 
duty of the treasurer to call the attention or the governor or the ecutiv 
council to such disregard of duty, to the end that action might be brought 
in behalf of the state upon the official bond of the clerk to recover damages 
sustained by the state. Yours respectfully, 

MILTON RE JLE\' , 
Attorney-Getreral . 

BUILDI TG A TD LOAN AND AVINGS A D LoA A~ 0 lA-

TIONS-Such associations under the laws of this stat 
have no power whatsoever to incur an indebt dn s b 
borrowing money for the purpose of making loans and 
pledge sufficient security of the association for su b 
debt. 

DE MOINE, IOWA, June 30, 1900. 

Hon. A . .FI. Davidson, Secretary Executive Cormcil: 
DEAR SIR-Yours at hs.nd, in which you say tbe executive council 

r~quests my opinion 
"As to the legality of permitting building and loan and savings 

and loan associations, in the amended aL·tides which they are pre· 
seuting to the council for approval, to provide for an Indebtedness 
other than the stock authorized by law to be issued. Many of the 
associations provide an article , as they claim, in compliance with the 
requirements of section 1611 of the code, limiting the indebteduess 
to a per cent of tha assets. These limits range from ten to seventy
five per cent of tbe assets. Others have, among the powers enumel'· 
ated, the power to borrow money for the puL·pose of making loans, 
wi.th authority to pledge sufficient security of tho association there
for." 

I will call your attention to an opinion published in the first report of the 
attorney-general, page 140, given August 7, 1806, to the lion Wm. M. 
McFarland, secretary of state. I have no reason to change the viows 
expressed on page 142 thereof. 

1 am aware that it is claimed by some writers on building and loan thnt 
there is an implied authority to borrow money in a limited amount to be 
used in the legitimate purposes of the corporation. This is adducer!. from 
decisions of courts relatioe to corporations g11net·ally, nod not Lo hulldlng 
and loan associatl.ona, or in cases in which the rules with reference to 
estoppel and innocent purchasers seem to be tb.e controlling principle which 
influenced the decisions. I am firmly convinc~od that the ohject aud pur· 
pose of building and loan associations, from the first orgaoizaLiou of such 
associations to the present time, is opposed to a.ny such theory. Some 
cases tha.t I have examined where it is claimed that; the power to borrow 
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money or glve a note existfl, base the right so to do upon the fact that sur:h 
associations were organized under the geneml incorporation laws of the 
state, and notbin~ in such law prohibited such as~ociations from exercising 
all the powers given t.o corporations organized for commercial or manu
facturing purpqses. 

The powers possessed by corporations of a uarticular kind must be 
largely-not wholly-determined from the statut~s of the state under the 
!awe of which they are incorporated. If a. statute gives powers to a build
ing and loan as~ociation by that name, it will he presumed that the legis
lature had a knowledge of the general plan and purposes of such association, 
and uch plans and purposes, and the usual method of doing business of 
such a9sociat ion will be deemed to be en grafted, to some extent ll.t least, by 
the use of the name which represents a giv~>n idea, into the statute itself. 

Where the statute, however, specifically states the plan and purposes, and 
enumerates the powers which can be exercised by an incorporation of a. 
particular kind, l take it to be universally accepted as true that such statute 
is a. limitation upon the power of sucl:t corporation. The act of 1896, now 
codified as chapter 13, title lX of the code, deals with the entire subject of 
building and loan associations. Section 11::191 provides that ''any number of 
per11ons not less than five. residents of the state of Iowa, may become incor
parated as a buildiog and loan association under the general incorporation 
laws of the state, except as otherwise het·ein provided, upon complying 
with the provisions of tbis chapter." 

The phrase, "under the general incorporation laws of the state,'' relatel!l 
to the manner of incorporation,-the formality attached to the execution 
of the articles of incorporation, recording, etc.,-but cannot be construed 
as giving to building and loan associations any powers at variance with 
the specific enactments made in said chapter with reference to building 
and loan associations. 

It appears from sections 1611, 1612 and 1613 that certain things must be 
stated in the articles of incorporation of those corporations organized 
under chapter 1. Section 1898 relates to building and loan associations· 
specifies what must be contained in the articles of incorporation of th~ 
building and loan associations. It will not be contended for one moment 
that section 1893 of the oode was intended to supplement the provisions of 
sections 1611 to section 1618, inclusive. 

On the other bauu, wltl.l refert>uce to bullulug a.uu loan at~tlociatiout~, 

section 1898 becomes, and must be considered, the only law with reference 
to the matter treated or in said section. The enumeration of powers given 
to such associations in section 1898 and the sections following must be con
sidered as excluding other powers not enumerated therein; i. e. , so far a.s 
the nature or the business to be transacted is concerned. Chapter 13, and 
the laws amendatory thereto, are to be considered a limitation upon the 
power of building and loan associations, although in a certain sense they 
are said to be organized under the general incorporation laws of the state . 

To illustrate this point: Authority is given to make loans to members 
on such terms and conditions a.nd securities as the articles of incorporation 
and by-laws may provide. I do not think any one would contend for a 
moment that a. building and loan association, in view of this provision, 
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woutd have authtn-iLy tn loan tn one ho was not 1\ member. Yot a em."po~ 
l'a.tion with aU lite JtOWtUS givon in cbaprer l, title IX of tbe codewonld t~ 
permitted to dn so, and the pro vi ion abo o quoted dot>s nQt, in exp:res 
terms, prohibit loans to other thtttl •uomber . 

A~ain, in section 1392, we find the following: ''Tbe !\pit1\t stock named 
in the s.xuoles of incorporation. shall be taken to mean tbe authoriz1:d titm::k, 
and the a.ssociatkm nn~oy eonm•once busines when one huudre(\ bares the:;r,q,f 
ha.\·e been sub:wriht~d,'' et{}. 'I'he authorized stook is l(enera.Hy vlaeed at 
milliatls of dolhlr, Under the la,.,., !$tockholder may witbd1'11wftu•ir ~t~k 
from building and loan associations at any lime, and hs.,·e the right to 
withdraw it in accordauc.e with the a.rticlas of incorporation. Ti1fl "'tod<, 
then, is t\. T"S.riable qnuntity trom tim to t.ime. lf it be said that ll!neh. nssn
cia:tiuns have the rl~tht, uudet• seetion 16ll, to become im1eht,.,l to u;ro• 
thirds of the lltnQUut or their cs;pital stock, would it be said that t.he ind~>iJt.. 
edne ~ may be two-thirds of tbe tock authorizefl, or tho stuck aetu&Uy sub· 
scribed, ~\lthough not paid, nor any pa.rt;or shall the limit of tbnindebtmltw.q; 
t1uetuate from day t1.l dtlY, just as stock rnay be ubscribed or withdr&wn1 
The nb~urdity of the proposition appears to me so plain, in •·ilnv nf tim f11<'t 
that fixing the limit of indebtedne~s ls for the purpo e uf the protecdott <J.f 
«.1re.diton, ~tnd shows very tllaiuly. 1o my mind at lea t, that tb.-:~ lf'f:1;ll!lalt~re 
ne'V'er intended that a building und loan assoma.tion should lmve power to 
borrow money, o.r become indebted in any smn whatsoever. 

I do not mean by this that such associations may uot purchl\*~< !lupp!W3 
or nmke cvntraets from whieh liability arises for tho payment of salaries to 
their _ecreta:ries or cffic8rs. Such expenses are met by the current :rcvm•u.~n, 
~nd .ttre in no sense indebtedness, such as is contemplated. in ~et~llon l&"H fit 
the eooe. The right to order supplies, or contn\ct for Lhe services of & l'lli~
rehny or e-mployes, is one of the incidental powers, and is nr;t dt;pemhmt 
U}:.>On the }-">Uwer to incur indebtedness. It was never contample.tcd UJ.n 
buihl:in~ and loan associa·tions, which were inteuded to provi<lc u mtmruutf 
protit:tbly investing monthly savings of home builder!! in the et·ection fit 
homes for Hu~i.r members, should jeopardize the rights of the membor,~; by 
be(.~oming indebted to creditors, who may sweep .ont of exlstonco In dm.eJo of 
p..'\n.ie or strl.ngeney of the money market, thHIIIlVinga of all Its memheP'-

lu my judgment, building &od loan aesoni&tions, under the lt~w~~ of tbiB 
state,. bs.ve no poweT whatsoever to incur an indebt• .trwss 11.8 ahuvfl 
e:x:piained, and no articles should be approved by the council wb ich prQvidfl' 
fur· "'"" tl2'<~obuN!eess. Yours respectfully, 

MILTON' REMLEY, 

Attorney-Getterat. 

low A COLLEGE OF AGRICULTURE AND }.fECIIANI ARTS

A certain contract relative to the purchase of land 
construed. 

DES MOINES, JOWA, July 12, 1000-
E- W. Stateton, Esq. , Secretary Board of Trustees, Iowa College of Agri· 

c"lture and Mechateic Arts: 
D.o:AR SIR-Yours of tbe 11th inst. a.t hand, in which you enclose a blank 

form of a contract executed for the leasing of the southeast quarter of sec-

6 
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tlon. 4, township 98, range 27, and say that the lessee now furnishes a certi
fied copy of a survey, made by the county surveyor. showing the tract con
tains only 152 acres instead of 160 acres, and upon this fact bases a claim 
tor a refund of ti1e rental paid upon the shortage of eight a'::res. and asks 
that a patent b('l issued upon the payment of the original appraisement per
acre of the 152 acres. You ask my opinion as to the legal obligation or the 
board in the matter. 

It appears that the description of the land in the lease was as above 
stated. and after such description is the following clause: "being a part of 
the Al!'ricultural college lo.nd grant and containing 160 acres.'' It appears 
also from the lease that the lessee agreed to pay a gross sum for the land 
as rental, but in case he exercises an option to purchase, he sh·>~ld have 
the right to purchase such land at the said sum of ...... dollars and ..... _ 
cents per acr('l 

Upon this state of facts, my opinion is that the description or the land by 
government subdivision as aforesaid is not limited or changed by reason of 
the clause, ''containing 160 acres " The descr iption refers to a spec! tic
tract of b.nd surveyAd and marked by the government surveyors. known as 
the southea,t quarter of section 4, township 93, range 27 The statement. 
of the quantity of land therefore. under the ruling in U:f!ord v Wilkins, 38: 
Iowa, 110, must yield to the description, The rent agreed to be paid is a. 
groas sum. A statement of the manner of arriving at the amount ot rent 
to be paid does not change the fact that the payment is fo r a gross sum. 
We have, then. this proposition: A party rents a quarter section of land 
and agrees to pay a sum of money named in the contract therefor as rentaL 
Does the fact that it bas fallen short a few acrea from what the parties 
thou~eht was in th& tract rented entitle the lessee to a reduction of the 
rent? I think not . If the quarter section had overrun eight acres . as· is. 
sometimes the case, would the lessee have been liab le fo r the rent thereof?
Evidently not, for the land which be rented was a ll within the description, 
or what is said to be "within the call of the lease." The same rule which 
he would apply to the college in case the land had overrun will apply 
equally to him if it had fallen short. 

Jf there had been false representations, which the lessor knew to be 
false, n. d i fl' ~rent rule might apply, (Hallam v. Todhunter, 24 Iowa, 166 ) 
There is no warranty in the contract that the land contains 160 acres Ther~ 

is no breach of the contract on the par t of the college. There is no agree
ment in the contract to return a part of the rental paid in case the land, 
upon being surveyed, does not contain 160 acres. I do not think:, under the 
facts stated, that the lessee is entitled to any repayment of the rent. 

I d.o not wish to be understood, however, as saying that where there is a 
mutual mistake which is material to the agreement, that the contract may 
not be reformed in equity, or that either party migbt not t reat it as a nullity 
because there was no agreement of mind; but so far as the facts appear in 
this case, as I gather them from the letter and the contract, the rules 
governing a mutual mistake, or the right to rescind r. contract because of 
a mutual mistake, would hardly apply. 

In case the lessee exercises the option to purchase, no gross sum as the 
purchase price for the quarter section being named, but a price per acre 
being named, a different question is presented. There is not the same 
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relllion :!'or holding that he should pay for a number of acre :not actually 
contained in the contract. The language or the contract seems to justiry 
the conclusion that wh!ltever laud is embraced within the de cription hall 
be paid for aL a fixed price per acre. and it the tract contained more than 
160 acres, the lessee would be required, upon purchasing, to pay for the 
number of acres actually contained in the tract, and l see no reason why 
the same rule Rhould not be applied if it actually contains less tltao 160 
acres. 

In view of the different rules adopted by different county surveyors in 
ascertaining the amount of land in a given government tract and the 
repeated conflicts between the surveys of different surveyors. I suggest to 
the board that they satisfy themselves as to whether there is a shortage In 
this particular tract before they consent to accept less than the prloe of 160 
acres. Yours respectfully, 

MILTO Rli::l.tLE\' , 

Altornt:y-GerreraJ. 

GAME LAw- Lakes owned by private parties are private 
waters and the fish thereon belono· to the owner of th 
lake. He may seine therein without vlolating th law. 

DES Monn:s, low A, August 8, UlOO. 

Hon . Geo. E. Delevan, EstheMJillt:, Iowa: 
DEAR Snt-Your-s of the 30th ult. at baud, asking my opinion upon tho 

following question: 
''Has the fish and game warden authority to grn.nt permi~siuo to 

any persou to seine a lake or bayou for tho purpo~s of takiup; ntlt 
certaio kinds of fish and return ing them to R> river? H. \l pl'eMentatlve 
Lt>tts, of Wapello, has a lake on his farm that be desires 10 taka the 
buffalo and carp out of and promises to put them in tho [own river. 
He desires to have nothing but game fish ir1 the lake." 

In t·egard thereto I will say that the statement that Repre~eotl).tive 
Letts bas a lake on his farm implies tbat be iG the owner of the l11ko or 
bayou. Desiring to take the buffalo and carp out, leaving nothing hut game 
fish in the lake, implies that tbere is no outlet or iule~ through wh[(lh Ruoh 
lake may become stocked or replenished with fish . Upon tbl:lSil [H.<'t~, under 
eection 2545, Mr. Letts is the owner of the iish in the lake, und nliLy I o.ko 
them as he sees fit, ot· pennit the same to be done. He needs uo authority 
or permission from any person whomsoever. 

In regard to the lakes owned by private parties, no anlhority lti needed 
from the fish and game warden to seine, as the owner or tho Hsh has abso· 
lute cont.rol ther.eof. In regard to public waters, or watera conM}Cttld witn 
the public, the law does not contemplate that the li~h E~nd game wo.rdun 
should give any permiss ion to any person whomsoever Lo take fish by aein• 
iog. Section 2546 authorizes the warden to take from thA public waters of 
the state any tish fot· the purpose of propap;atiug or restocking other walors, 
etc. He may do tbis by means of his employes or agents, bu.t h11s no 
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auU10rity under the law to give special pri\"ileges to any person which are 
not freely granted by law to others. Yours truly, 

MILTO • REMLEY. 

A !torn~-General, 

AGRICULTURAL DEPARTMENT-L-It is entitled to every
thing in the nature of printing, supplies, stationery and 
postage which it requires for the public, as distinguished 
from the expenses of the State fair. 

2.-The act of the legislature creating this depart
ment is constitutional. 

3.- It is entitled to the printing- and all supplies neces
sary for use in the department in performing its public 
duties, the same as other state officers. 

4. - EXJ..:CUTIVE CoUNCIL-It is not authorized to purchase 
on competitive bids any printed matter, the printing 
of which the law contemplates shall be done by the 
state printer. The state printer is entitled to do the 
printing, which embraces the laws, journals and 
reports. 

Dxs MorNv.s, IowA, August 4, 1900. 
Hotl. A. H . Dauison, Secretary Executiv1 CottHcii: 

DEAR Sm-Yours of the 30th ult. duly at hand, in which you say the 
executive council desires my opinion, 

First.-'' As to what, if any, printing, supplies, stationery and 
postage should be furnished the agricultural department by the 
executive council under the provisions of chapter 58, acts of the 
Twenty-eighth General Assembly.'' 

Section lS of said chapter, among other things, provides: ''The said 
office shall be entitled to such supplies, stationery, postage and express as 
may be required, which shall be furnished by the executive council in the 
same manner as other ollicers are supplied " 

This places the office of the department of agriculture upon exactly the 
same footing as other departments of state. Section 168 provides: "The 
executive council shall supply the governor * * * with all such articles 
required for the public use and necessary to enable them to perform the 
duties imposed upon. them by law. * * * It shall also furnish the public 
printer with all paper required for the various kinds of public printing in 
such quantities as may be needed for the prompt discharge of his duties.'' 

The suggestion that the executive council does not furnish printing is, 
in my judgment, without force. The paper upon which printing is done 
is furnished by the executive council, and the language of section 13 above 
quoted, fairly interpreted, pl.aces the department of agriculture upon the 
.sa.mt~ plane exactly as other officers of the state. 
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Everything, then, which the office of the dep!U"tment of griculture as 
distinguished from the expenses of the tate fair, require tor the publio 
use, and is necessary, should be furnished the department of agriculture. 

Second.-You ask : "Is this department, organized und r the pro
visions of said act, entitled to supplies purc:hased with state funds 
under the constitution?" 

This inquiry is into the constitutionality of the act itself. \;o.rhen th aot 
was under the consideration of the general a embly. enator ' . F. Harri
man requested my op inion as to its constitutionality with r terence to the 
two objections wt.ich bad been urged against it. and after n. oar rul 
examination of the matter, in an opinion given him March l4th, last, I 
expressed the view that the act wa not obnoxious to the constitutional 
provisions referred to. 1 have no reason to change th view ther in 
expressed. 

Thi,-d - " Js this department entitled to printing as ar state 
officers under the provisions of sections ll7 to 120 of the cod9il" 

Under section 13, chapter 5 . acts or the Twenty·eighth General Assem
bly, the conclusion is irresistible that the department as such, and in all 
matters relating to the work o.f the department, except in regard to con
ducting the State fair, is entitled to the printing and all supplies necessary 
for use in the department in performing its public duties, the same as are 
other state officers. 

Forwtlz.-"Is the council authorized to purchase on competitive 
bids printing for said department under the provisions of sections 165 
to 168 inclusive of the codeil" 

What the council may or may not purchase on comp titive bids involves 
the consideration of a number of different sections. First, let me state that 
there is no express provision requiring matter to be furnished to the state 
printer for printing The duty to do so arises wholly from implication. 

Section 117 of the code, concerning the election and duties of th stat 
printer and binder, says: "They shall keep their respective ofllcoq at the 
seat of government and sufi1clently equipped to enable them to promptly 
print and bind all laws, journals and reports. and do all oth r printing and 
binding required for state otlicers, boards or commissioners having their 
offices in the capitol, or by or for the general assembly." 'l'he clause, ·•and 
do all other printing and binding required for state oOicers," etc , is a. gen. 
eral term following the specific terms, •·Jaws, journals and reports" and 
under the familiar rule of construction, must be consid red as reterrinlf to 
the printing of the class described in the specltlc terms. The duty of hav· 
ing an office sufficiently equipped to do printing for the stat ot the class 
which is defined by "laws, journals and reports," imposes an obligation by 
implication upon the officers of state to furnish all the printing !or state 
officers of that class to the state printer. Section 2 of chapter 82, acts of 
the Twenty-second General Assembly, was in substantially th same 
language as section 117, but contained the proviso: "Nothing in this sec
tion shall be construed as Including letter heads, envelop s or postal oard11," 
which is omitted from the code. But the omission of such proviso Is not 
significant, in view or the well established rule for interpreting statutes 
above referred to. 
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Hut section 138 contains tbe following provision : "The state printer 
shall be paid the following p rices fol" all wol."k done fo r the state in an 
acceptable manner : • * * for letter heads, envelopes. labels and postal 
cards including composition and press work, $l.50 for each 1,000 impres
sions or less, and $1.25 fol." each additional thousand." 

The executive council is not authorized to purchase on competitive bids 
any printed matter the printing of which the law contemplates shall be 
done by the state printer A ll other suoplies of th is nature n ot furnished 
by the state p rinter must be purchased on competit ive bids lf the legis
latul."e had intended that letter heads, en vel opes, labels and postal cards 
shou ld be included in the supplies wh ich shall be purchased by the council 
on compet itive bids, then there would be no authority for p rocuring t he 
printing o f s uch supplies by the state printer. Htmce, th"l p rovision f or t he 
pay of the state pr inter with referenc E> to such a r t icles w ould be entire ly 
nugatory. 

It is my opinion that the state p rin ter is entitled to d o t he printing of 
that class of work which embraces the la ws, journals and reports, a nd none 
other except s uch items as are speci fically named in paragraph 4 of section 
1118. 

As f urther illustrating the c orrectness of this conclusion, the state 
prin ter ca n well say that the law requirPS hi m to keep an office sufficiently 
equ ipped to enable him to rlo no ot her kinds of work than the printing of 
the la ws, journals and reports, and work of that class, and the printing 
referred t o in parag raph 4. He could not be required to equip his office to 
do lithographic prin ting, or any other kind than contemplated in section 
117. 

It will not do to say that everything which contains printed matter must 
be printed by the s tate printer . Such an idea, carried to its extreme, would 
requit e all law books, for inl!tance, used in this office, to be printed by the 
state printer, or any other booR:s which must be bought upon the market . 
.Blank books, whether they contain partly printed pages or not, properly 
come under the head of supplies, and may be furnished by blank book 
manufacturers Many blanks used in the different offices, as well as the 
department of agriculture, do not come within the definition of stationery ; 
nor do they come within the term of "printiug ", although such blanks may 
be printed; nor is the printing thereon of the class required to be given to 
the state printer. 'J hey may be classified under the general head of sup
plies and in my JUdgment, all such blanks and record books may and 
should be procu red by the executive council under the provisions of section 
167 of the code on competitive bids . 

'lo state the proposition generally, and without endeavoring to name the 
different kinds of blanks or office supplies which must be printed by the 
state printer, it may be said the state printer 1s entitled to do that cla.ss of 
printing which is illustrated or defined by the tel'ms, "laws, journals and 
reports " He is also entitled to print the work descl'ibed in subdivision 
4 of section 188. and the ordinary circular letters whioh do not come within 
the general term of office supplies. But all other supplies, such as record 
books, blanks wbioh are in constant ul!e from year to year in an office 
not being of the ieneral class referred to, mar and should be purchased 
by the executive council by competitive bids. 
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Fi.fth.-" If said department is entitled to printing. must it include 
only such necessary stationery as i required for said department as 
a state otllce, or should it also include such printing as i requir d 
for_ the State fair,. such as tickets, tags for exhibits, forms for appli
catwn for entry of exhibits, statements of account with exh ibitors, 
records of exhibits and of the fair, account records and all other 
similar State fair printing?" 

Tbe next inquiry is in regard to the same matter, only in a diff rent 
form . 

The last sentence of section 8 or said chapter 5 is in the follo,ving 
words: "All expenditures connected with the fai r including th per diem 
and expenses of the m anagers thereof. shall be recorded separately and 
shall be paid f rom the State fair recei pts " 

This divorces entirely a ll ex penses of all k inds connected witb the fai r 
from t he office expenses o f t he department of agriculture. T h printing of 
posters. advertisements, bills, a nd all p rinted matter connected with t he 
fair, a ll postage in correspondence with reference to t he fai r all expressage 
on advertisements or other m atters connected with t he fa ir and, in fact, 
all expenses of all na tures a nd k inds wh ich ha ve to do wi th t he ann ual fai rs 
cannot, under this provision, be paid for as a part of t he oftlce expenses of 
the d e partment of a griculture. 

It may be a little inconvenient to observe the provision above quoted , 
but the language seems plain, and even the stat ionery and postage which 
are procured from the supply department or furnished by the executive 
council, shall not be used in connect ion with the business or making the 
a n nual exhibits at the State fair. Rut when accustomed to it, there can be 
no serious di ffi culty in observing the requirements above quoted. 

Yours respectfully, 
MILTON REl>fLE Y1 

Allor11~y-G~nerat. 

E x ECUTlVE Cou NCIL-Resolution passe d ordel'ing attorney-gen
eral to bring suit on bond of clerk of supreme court.- This is 
a reply to said resolution expressing the views of the attorney
general as to the duties devolv ing upon him as such officer. 

DBS MOIN RS, IOWA , August 8 , 1900. 
T o the Ex~cutive Council, Des M oines, I owa: 

GEN TLRMRN-1 have the honor to acknowledge the receipt of a copy of 
y our resolution in which certain conclus ions of fact a re sta ted by you, and 
the attorney-general is ordered not only to bring suit upon t!::.e bond o( the 
cle rk of the supreme court, but is distinctly order~d "to include in the suit' ' 
certain claims stated in the resolution . 

I a m persuaded that the resolution was adopted by your honora ble body 
without due consideration, else its form a nd substance would have been 
enti~:ely diffe~:ent. I regret that the resolution was given to the pu blic press 
some days before any attempt was made to communicate it to roe for whom 
it is to be presumed it was intended. Had a different course been adopted, 
a few suggestions might have averted my present embaTrassment. 
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Permit me to recall your resolution by quoting so much thereof as may 
be pertinent. It is stated: ''The executive council have reached this con
clusion: * * * That for more than twenty years it has been customary 
for the clerk of the supreme court to furnish West Publishing company with 
certified copies of opinions of the supreme court at rates far below the statu
tory fees for certified copiesj t hat the clerk has employed others to make 
these copies and paid therefor personally . That bad the clerk charged for 
such uncertified copies ten cents per hundred words as the statute expressly 
provides he shall charge for certified copies, West Publishing company would 
have hired others to make a nd prepare the same, so that in no event would 
the state have derived any revenue therefrom, and it therefore appears that 
the state of Iowa bas not suffered any financ ial loss because of this pro
cedure . * * * It also appears * * * that for several years it has been 
the custom to furnish carbon copies of opinions to attorneys at nominal 
expense; that these copies are prepared wi thout expense to the s ta!e, and the 
clerk has claimed title to the price at which they have been furnished. 
* * • It is therefore ordered that the attorney-general bring suit on the 
bond of Chris T. Jones for the statutory fee o f ten cents per hundred words 
for all copies of opinions furnished any person by the clerk of the supreme 
court during his term of office, with six per cent interest from the date such 
copies were furnished. 

• 'It further appears that the clerk has caused lithograph certificates of 
admission to the bar to be prepared at his own expense, and has charged 
therefor an amount in excess of the statutory fee and accounted to the state 
for only the amount contemplated by statute, retaining the excess to reim
burse himself. * * * It is therefore ordered that the attorney-general in 
his suit include a cl&iru for these certificates." 

The order made that the attorney-general bring suit upon the matters 
stated in said resolution seems to be imperative and intended to leave him 
no discretion in regard to the matter. I beg to remind you that section 208 
gives to the executive council the right to request the attorney-general to 
prosecute or defend an action, but nowhere in the statute is the council 
authorized to order the attorney-general to bring a suit, or to base an action 
upon specific claims which are pointed out to him by the exeCutive council. 

After a request is made by the executive council upon the attorney
general, the duty and responsibility of determining whether an action can 
be maintained, and the manner of prosecuting or defending the interests of 
the state, rest wholly upon him. If, in his judgment, no action can be 
maintained, he would not be justified in involving the state in useless and 
fruitlt~ss litigation because of any order or directions made by your honor
able body. The Jaw imposes certain responsibilities upon the attorney- . 
general which he cannot escape. He cannot divide that responsibility with 
another, or permit another to usurp it. If be brings an action for the state, 
he is justly held responsible for that action, notwitllstanding the fact that an 
unauthorized order may be made by the executive council for him to bring 
the action. 

1 am pleased. however, to receive your order as a request. J only call 
attention thereto for the purpose of emphasizing the fact that under the law 
the responsibility of determining whether an action can be maintained, and 
what shall be set forth as the basis of the action, devolves upon me alone. 
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If the council thinks an action should be brought, it can properly submit the 
matter ~o .t~e at~orney-general and request him to bring a suit, aud there its 
responstbthty wtth the matter ends. Jn case useless and expensive litigation 
be undertaken, after the state is defeated in the courts, the order of the 
council gives me no excuse for commencing it. 

The co~clusions which the executive council have come to , as stated in 
the resolution, have the effect of findings of fact. Under section 161 of the 
code, the executive council is authorized and empowered to settle with Mr. 
Jones . . The ex:e.cutive council must keep a record of its proceedings . That 
record 1~ a pubhc reco.rd . The body, then, which is authorizeO by law to 
settle wtth Mr. Jones 10 effect finds that there have been violations of law, 
lt finds, further, as an ultimate conclusion, that the state of lowa · 1 has not 
suffe red any financial loss because of this procedure ." The fees for fur
nishing copies to attorneys are substantially in the same category as West 
Co's. fees. ' 

In order for the state to recover on an official bond, the state must prove , 
fi rst, that the officer has been guilty of some breach of official duty; second, 
that the state bas suffered financial loss because thereof. l'io recovery can be 
had without proving both of these points. 

I suppose you have examined the evidence carefully and reached that 
co~clusion deliberately. 1 am not prepared to say that the finding of fact 
wh1ch you have made and entered upon your records, you being authorized 
to settle with Mr. Jones, may not be binding upon the state in case action 
were brought; but whether that be true or not, if, after your investigation, 
you believe that the state bas not F.uffered any financial loss, no suit what
ever should be brought against I\-fr. Jones. If the evidence before you jus
tified the conclusion which you reached, then the state would surely lose any 
suit which may be brought, and ought to. 

If, however, the law and the evidence do not justify the conclusion which 
you entered upon your record, then it is certainly impolitic and unwise to 
handicap the attorney-general and probably defeat the action which you have 
ordered him to bring. I certainly cannot be expected to try to maintain a 
suit for the state which the executive council has, by its finding of facts, 
probably defeated in advance, and I must decline to ap,,ear to play at cross 
purposes with the executive council. If you really wish a suit to be brought 
for the state , there is no good reason apparent for holding me down with a 
finding of facts which, for all practical purposes, insures the loss of the 
action before it is brought. 

I do not wish to be understood as endorsing th~ conclusions of fact or of 
law stated in your resolution. You appear to make a distinction between 
fees (or ''certified copies" and ''uncertified copies," whereas the law does 
not, but requires a fee of ten cents a hundred words to be collected by the 
clerk for both certified and uncertified copies. (Code, Sec. 205.) 

The resolution, too, assumes that private parties would have the right to 
enter into competition with the custodian of a public record in furnishing 
copies for private use, when the law requires the custodian to furnish such 
copies and charge therefor for the benefit of the state. I am unwilling, 
without further examination, to assent to such an assumption. 

I have DO means of knowing the West Publishing company would have 
hired others to make and prepare copies of the opinions of the supreme court; 
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nor is it apparent to me how the executive council arrived at the conclusion 
that the state of Iowa bas not suffered any financial loss because of this pro~ 
cedure 1 am only dealing with the facts as stated in the resolution. If 
your conclusion is conect, then no suit ought to be brought; and if brought, 
would surely be defeated . 

The same may be said with reference to the last claim you instruct me to 
include in the suit. If Mr. Jones bas paid to the state all that the State, 
under the law, is entitled to, then the state has suffered no loss. If he bas 
charged those admitted to the bar more than he was legally entitled to do , 
then every person overcharged bas a cause of action against him. If he has 
extorted money from certain citizens, the state has n o moral or legal right 
to any part of the money thus illegally extorted. 

A part of the obligation of the oath of office of an attorney and counselor 
of law is ''to counsel or maintain no other action, proceeding or defense 
than those which a.ppear to him to be legal and just, except the defense of a 
person charged with a public offense." I have endeavored to observe this 
obligation in the past. l know the people of Iowa, whose servants we are, 
do not wish me to violate it now in try ing to maintain an illegal and unjus t 
claim against Mr. Jones. If Mr. Jones is liable to those whom he has over
charged, bow can the state justly claim the overcharge of him, or why 
should the state sue on an illegal and unjust claim? If the object wl;l ich the 
council bad in mind is to punish Mr. Jones for extortion, if you think be is 
guilty, it is in the power o[ the governor to suspend him from office and the 
criminal courts are open for his punishment , but it is unreasonable to ask 
me to bring a civil suit on his bond for claims which are neither legal nor 
just, and I must respectfully decline, under the clrcumstanc~s, to comply 
with your orders, which I am pleased to consider a request. 

Do n ot infer that I am unwilling to bring a. su it against Mr. Jones on his 
bond if a cause of action exists. If your ill-advised resolution be reconsid
ered, and the matter be submitted to me free from the embarrassment of 
your resolution, I will investigate the facts fully, and if the facts warrant me 
in bringing a suit, it will be brought and be prosecuted to a finish. The 
responsibility C?f maintaining the action devolving by law upon me, I must, 
of course, determine for myself what shall be included in the action. 1 have 
reason to believe that there is something due from Mr. Jones to the state . 
I do not understand that he wishes to avoid the payment of anything which 
is legally and justly due from him, but I cannot convince myself that it is 
right to bring an action against him if the conclusions stated in your resolu
tion are correct. Nor do I think that I should go into court and attempt to 
disprove the truth of findings made by the only officers of the state who are 
empowered to settle with Mr. Jones. I cannot think that the council 
requesting me to bring a suit, at the same time intentionally adopted a reso
lution, the effect of which is to make success difficult if not utterly impossible. 

Therefore, I respectfully request that you will reconsider the matter. If, 
upon reconsideration, you are satisfied that you have all the evidence before 
you, and that the state has not suffered any loss because of Mr. Jones' 
actions, then the controversy should end there, once and for all. But if you 
still think an action should be brought on his boild, let the matter be sub-

/ 
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mltted to this office ~nhampered by your resolution, which practically insures 
defeat. If so submitted to me, it will receive prompt attention. 

Yours respectfully , 

MILTON RE:\ILRY, 

Attorney· General. 

PRISONERS IN P~NITE~TIARY-I t is not necessary for a prisoner to 
be COnfined In SOlitary punishment before go d f b 
deducted . 0 Ime can e 

Das MoiNEs, Iow A, August 9, 1900. 
Hon. W. A. Hu11ter , Warden Penitenllary, Ana-mosa, Iowa: 

D:a:~R SIR-Yours of the 8th inst. at band, in which you calJ my attention 
to seet10ns 5682 and 5704 of the code, and ask: 

''Is it nec.essary for a prisoner to be confined in solitary unishment 
before good time can be deducted ?" p 

Section 5682 does ~ot refer to the forfeiture of good time in any respect 
~hatsoever. It prov1des that the number of days which the prisoner spends 
m .solilary confinement for any violation of the rules and regulations of the 
pnson shall ~e excluded from the term of his imprisonment as fixed by the 
court by wh1ch he was sentenced. 

To illustrate: If a person were sentenced to the penitentiary for one year 
and s_bou l~, by reason of the violation of the rules of the prison, spend ten 
~ays.m sollt~ry confinement , be could not claim his discharge from the pen
Itentiary unt1 l a year and ten days bad elapsed. 

Section .5704 however, provides: ''Any convict who shalJ violate any of 
the re~ulatlons and laws for the government of the penitentiary shall forfeit 
~o~d tl~e earned for the different offenses as therein stated." There is no 
IntimatiOn that the punishment of solitary confinement must be imposed in 
ord~r to work a forfe~ture of good time, but any violation which justifies a 
pun~sbment of any k1od, whether by .solitary confinement or other kinds 

0
f 

~UDI~bment,. works a forfeiture according to the schedule of forfeiture stated 
lD sa1~ section. Hence, I think your inquiry must be answered in the 
negatiVe. 

I do not wish to be understood as saying that every infraction of the rules 
and regulations of the prison inadvertently or thoug-htlessly made ipso facto 
works a forfeiture of good time earned, but only that every violation of the 
rules which demands punishment, whether that punishment be by solitary 
confinement or otherwise, under said section 5704, works a forfeiture: 

Yours truly, 

MILTON RBMLBV, 

Attorney-General 
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INDEXING oF THE JouRNALs oF THE SENATE AND HousE
Expense therefor. 

D:as MorNES, IowA, August 21, 1900. 

Hon. G. L. Dobson, Secretary of State: 

DRAR SIR-Yours of today at band, asking my opinion as to whetb~r the 
indexing of the journals of the Senate and the House of Representatives of 
the Twenty-eighth General Assembly should be paid for under the provisions 
of section 14, chapter 149 of the laws of the Twenty-eighth General Assembly, 
or whether the payment would be controlled by section 140 of the code. 

Section 140 of the code is as follows: ''The secretary of state shall cause 
indexes of the journals of the senate and house of representatives to be 
made, the cost thereof not to exceed the sum of $50." 

Said section 14 of chapter 149, appropriates to the secretary of state "the 
sum of one hundred and twenty-five dollars as compensation for indexing 
the journals of the Senate and House of Representatives of the Twenty
eighth General A ssembly." 

There is no repeal of section 140. I do not think section 140 is repealed 
by said section 14 of said chapter 149, in the broad sense of the term. Said 
section 14 is a special act applying to the indexing of the journals of the 
Senate and House o~ Repre!ientatives of the Twenty-eighth General Assem
bly, whereas section 140 relates to the journals of the senate and house of all 
general assemblies which are not otherwise provided for. Said section 14, 
so far as providing compensation is concerned, takes the indexing of the 
journals of the Senate and House of the Twenty-eighth General Assembly 
out of the operation of the general law as expressed in section 140. It is a 
specific appropriation of $125 for the work therein contemplated. It appro
priates $125 • 'as compensation." That means full compensation for the 
indexing. It is not amendatory to said section 140, and the secretary would 
not be authorized to expend the sum of $50, and also $125 appropriatt:d by 
said section 14. 

I think it was clearly the. intent of the legislature, in making said appro
priation, that for jndezing the journals of the Senate and the House of the 
Twenty-eighth General Assembly, the secretary was authorized to expend 
the $125 appropriated thereby. The modification thus made in said section 
140 relates alone to the journals of the Senate and House of the Twenty
eighth General Assembly, and said section 140 remains unaffected except 
with reference to the Twenty-eighth General Assembly. 

I have no doubt that you are authorized to draw from the state treasury 
the sum of $125 for inde:zing the journals of the last general assembly. 

Yours truly, 
MILTON RxMLRY, 

Altorney-GeneraJ. 
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BALLOT BoxEs.-No separate ballot box is required for the 
deposit of ballots at an election where a proposed amend
ment to the constitution is to be voted for by the people. 

DRS MOINES, IOWA, August 21, 1900. 
Hon. Frank F . llferriam, Auditor of State: 

DEAR SIR-Yours of the 21st inst. at hand, in which you ask whether, 
when the proposed amendments to the constitution are submitted to a vote 
of the people, it is necessary to use separate ballot boxes for the deposit of 
the ballots relating to that question. 

In reply thereto I will say that chapter 35 of tbe acts of the Twenty
eighth General Assembly requires a separate ballot for voting upon the adop
tion of a constitutional amendment, or any other measure upon which the 
people are authorized to vote. 

The statute does not prescribe that a separate ,ballot box shall be pro
vided. Section 1130 of the code provides that the board of supervisors shall 
provide for each precinct in the county for the purpose of election, one ballot 
box with lock and key. Township trustees provide a separate ballot box to 
receive the votes for supervisors of roads, with as many different compart
ments as there are ro11d districts in the township. 

Section 1106 of the code, as amended by said chapter 35 of the acts of 
the Twenty-eighth General Assembly provides that ballots for constitutional 
amendments shall be printed upon yello1V paper, but there is no provision of 
law Tequiring a separate ballot box for the reception of the ballots contain
ing the vote on a constitutional amendment or other public question . Sec
tion 1130, to which J have referred, negative8 the idea that more than one 
ballot box is needed. There is no reason why the ballot containing the 
regular ticket and the ballot used for voting upon the constitutional amend
ment or other public measure, cannot be placed in the same box. Each bal
lot, when the vote is canvassed, must be handled separately, and there will 
be no difficulty in readily distinguishing between the ballots. The difference 
in size and color will make them easily distinguishable, and no good reason 
suggests itself to me why separate ballot boxes should be used. 'rhe ballots 
will be sent out in the same envelope to the judges of the election, the 
returns will be made in the same envelope, both ballots have to be counted 
by the same judges of the election, and the results recorded in the same poll 
books. To require separate ballot boxes would make a useless expense. 

But it is sufficient to say that the law requires but one ballot box to be 
used. Yours respectfully, 

MILTON REMLEY, 

A ttonuv- General. 

FisH LAw-No person can use more than two lines with one hook 
attached, regardless of whether said lines be attached to a pole 
held in the hand or attached to a floating buoy or jug. 

DRS MOlNES 1 IOWA, August 22, 1900. 
Ceo. J. St-illwell, Esq., Farmingfon,·Iowa: 

DEAR SIR-Your favor of the 16th inst. at hand, in which you ask my 
opinion as to whether what you call jugging for fish is lawful in this state. 
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You state that lines with baited hooks attacbe.i are fastened to jugs and a 
number placed in the river and car ried down stream with the current, and 
that many fish are caught in this manner. 

Section 25:12 of the code prohibits any person from using "more than two 
lines with one book on each line in still fishing or otherwise." If any person 
use more than two lines with one hook attached, whether the lines are fas
tened to .a pole, held in the hand, or whether they are fastened to a buoy as 
jug, floating down the stream, he is unquestionably violating said section. 

At the proper season of the year a person is authorized to fish with two 
lines with one hook upon each line, but to use more than two lines in anv 
manner whatsoever is a violation of said section. It matters not to what the 
line may be fastened, whether a stationery object along the bank, o r whether 
to a Boating bouy as a jug; the tines are used in fishing in violation of law. 

Very respectfully, 
MILTON RRMLEY, 

AttortJey-Generat. 

PENITENTIARY- General support fund of-Such fund cannot be 
diverted from or used for other purposes than furnishing food , 
clothing, guards, medicines, and such other things as may be 
necessary and proper for the sustenance and safe keeping of 
the convicti. 

DBS MOINRS, IOWA, August 24, 1900. 
Board of Co,trol of State In.it£tutions: 

GuNTLB.MRN-Yours of the 23rd inst. at hand, in which you ask for my 
opicion as to whether a surplus of the general support fund of the peciten
tiary at Ft. Madison may legally be used, or sufficient thereof for the pur
chase oE a boiler, and of the necessary pipes and connections and radiators 
for heating a new shop building at said penitentiary, and also for putting 
a suitable building or protection over said boiler; or in other words, whether 
the accumulatiocs of the support fund now on hand may be used for putting 
up a heating plant, including a building for the boiler, the purchase of a 
boiler, and all material and labor necessary to make a heating plant for the 
new shop building. 

Section 5718 provides: 1 'For the general support of tbe convicts confined 
in the penitentiary there shall be paid out of the state treasury the sum of 
nine dollars monthly for each convict at Ft. Madison, or so much thereof as 
may be necessary." · 

I know of no statute which authorizes the diversion of the support fund 
to such purpose. I can think of no theory or principle which would justify 
such diversion. The building of a work shop, or the furnishing of the 
same, or the putting in of a heating plant for such work shop, is very far 
removed, in my judgment, from the general support of the convicts. The 
legislature usually makes special appropriations for such purposes. I do not 
think it was ever contemplated by the legislature that the support fund 
should be used for purposes disconnected with furnishing food, clothing, 
guards, medicines, and such things as may be necessary and proper for the 
sustenance and safe keeping of the convicts. If the support fund could b& 
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used f~r the purpose indicated in your inquiry, there would be no limit to 
the obJects and purposes for which it might be applied. 

Yours very trul y , 

MILTON RBMLEY, 
Attorney-General. 

GAME LAws-Section 2552 thereof construed. 

DRS MOINES, IOWA, August 27, 1900. 
Hon . George E. Delavan, Fish and Came Warde~~. Estherville, Iowa : 

DEAR SIR-Yours of the 24th inst. at band, if your deputy will examine 
section 2552 carefully, he will see that it is made unlawful to kill in any one 
day in the open period more than twenty-five birds of either kicJ. named in 
said section. 

This section does not restrain a person from killing more than twenty-five 
ducks during the OP_en period because such ducks are not named in said sec
tion. Section 2554 prohibits the buying or raelliog or having in possession 
any of the birds ,or animals named in this chapter during the period when 
tha killing of such birds is prohibited. This by no means is a contradiction 
of section 2552. The purpose of the two sections is altogether different. 
Section 2552 is to afford a certain means of protection to the birds named 
therein durin'{ the open period. Section 2554 is to aid in enforcing the law 
against any killing in the closed season. Secthn 2555 first prohibits tho 
sbipping of any birds named in the chapter out of the state at any time dur
ing the open Or closed period. Second, it permits any person, during the 
period when such birds may be lawfully killed, to ship to any person within 
the state any of the game birds named, not to exceed a dozen in any one 
day. There it provides certain regulations for the shipment. 

The second provision in said section above stated does operate as a regu
lation upon the disposition of birds which may be lawfully killed, and I 
think is in perfect harmony with other sections. Prohibiting the shipment 
of more than a dozen to one person within the state makes it impossible for 
a person to engage to kill a large number of birds for some dealer. It 
takes away the opportunity for engaging in a wholesale killing of the birds 
for the purpose of traffic. Yours truly, 

MILTON REMLRY, 

A ttorney-Generat. 

TAXEs-Collection of-Chapter so of the acts of the Twenty· 
eighth General Assembly construed, with relation to section 
1374 of the code. 

DES MOINES, IOWA, August 29, 1900. 
Hon. Henry Stone, County Attorne-y, JJ!arsltatttown, Iowa: 

DEAR SIR-Some days ago Mr. Smith, your county treasurer, came with 
a request from you for my construction of chapter 50 of the acts o£ the 
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T wenty-eighth General Assembly , with re ference to section 1374 of the code. 
He propounded verbally several questions with reference to th • manne r of 
procedure in the collection of the amoun t due as taxes upon property not 
beret fore listed. Without undertaking to answer all the questio n s in 
detail, I will state generally wh a t appears to me to be the fair interpretation 
o f said chapter SO. 

The difficu lty arises because of the provisions of the first section, except 
the fi rst sentence thereof. It is evident that all except the first sentence of 
sec, on 1 was an amendment offered on the floor of the senate or the house 
without due consideration of its effect. It certainly destroys the harmon y of 
t be a ct. T he act in question does not purport to be an amendm.,nt to sec
t ion 1374 o f the code; nor does it purport to prescribe the manne r in which 
the t reasurer shall discharge the duties imposed upon him by sect ion 1374. 

\Ve m a y say , t hen, th at section 1374 is not amended, or any part thereof 
r epealed, unless the provisions of said chapter SO are inco nsistent there with. 
T here is nothing in section 1374 that requires the listing of p r ope r t y fo r 
taxation. That section was evidently intended to give a cause o f actio n to 
the co unty treasurer fo r the benefit of the county against all persons w ho 
concealed their proper ty or omitted to list the same whereby such citizens 
escaped t h e p a y m ent of their jusl p roportion o f t he p u blic burdens . The 
su p reme court, in W orth ington v. Whit m an, 67 Iowa, 190, and in A p panoose 
Cou nty v. V er m illion, 70 I o w a , 36S , h eld t h at no recovery could be had in 
s uc h a case; that the s ta tutory met h od for levy ing the tax and collecting it 
was exclusive . 'l'he latter bad been h eld in former cases. 

This sectio n , the n, a uthorizes the bring ing of an a c tion to recov . r not a 
tax duly levie d upo n a due a ssessment of prop erty, but because of a failure 
to assess whe n it ought to h a ve been a ssessed. Hence, we will s~e that 
nothin g in sec tion 1 of sain chapter SO can be construed as an a mendment to 
the method of procedure in s a id sectio n 1374 . 

I am s tre ng thened in this view because the right of action given to the 
t reasure r is only in cases where the property is subject to taxation has n~t been 
listed a nd assessed. If the treasurer lis t s the property and it becomes sub
ject t o the levy a nd is p ut upon the tax lists with the amount of tax due, 
then, under the decisions above referred to, a cause of action would not 
exist, but the treasurer would be limited to the statutory method of collect
ing the tax by a sale of the property . Ma ny cases might arise where the 
property which ou ght to have been a ssessed five years ago is out of existence 
and could not be listed or levied upon, and the party may have no real estate 
upon which to make it a lien. So the lis ting of the property by the treas
urer and putting it upon the tax list, mig ht, in many cases, defeat the very 
object bad in mind by the enactment of said section 1374. 

It may be asked, then, what the purpose and meaning of the following 
clause of said section is : ''Before listing the property discovered, the treas
urer shall give the perso n in whose name it is proposed to assess the same, 
or his agent, ten days notice thereof by registered letter addressed to him at 
the usual place of residence, fixing the time and place where objection to 
such proposed listing and assessment may be made. An appeal may be 
taken to the di!;trict court from the final action of the treasurer by serving 
written notice upon him and otherwise proceeding as provided in section 
1373 of the code.'' 

9? 

Thi:; cll.use above quoted m \Y fairJ;- be construed as elctendlog to per
sonal prop_erty the p~we r to list and as ess the same which t he treasurer has 
u~ der sectl<~n 1398 wtth reference to real estnte. Where personal property is 
~Isco>;ered tn the hands of the taxpayer which has been omitted from the 
hst, tbe treasurer m ay put the sa me upo n the list, thereby subjecting it tG 
the taxes ~f the cu rrent year , a nd in t hat c ase, notice must be giYen to the 
t~payer 1n the same manner_ substantially as cha pter 47 of the T wenty
eighth General Assem bly requ tres tl.Je, a ud ito r to g ive in ca e he m a kes the 
as;;essment . The list ing by the treasu r er, under t he p rovision above 
quoted .' it oc_curs to me , s hou ld only be fo r the ta xes for the current year_ 
T here lS n o d1 rect reference to or connection with sa id section 1374, and I see 
no ~:eason w hy the cla use above qu .) ted should b e const rued as a n a m end· 
m e nt to sectio n 1374. 

Supp o s e, for instance , a taxpayer had $S,OOO of moneys and credits 
which be bad held fo r five years and h a d o m itted to list the same and 
stili held the same . The treasurer find s that no thing is a ssessed to h i~ for 
t h e current year. I am inclined to the view that he may a ssess the taxpa er 
w ith $5,.000 of moneys and credits and put it upo n the tax list (or the com· 
ing year, but before doing so, he must give the notice req uired in the clause 
above q uoted , and at the same time he may demand, without put ting it 
upon the tax list, the amou nt of money due for the four p receding years 
under the provisions of section 1374. In case he should bring suit for taxes 
due under section 1-!74·, he could not include therein the amount not yet due 
as taxes for the current year. If, however, be should bring suit for all 
previous years, and then list the moneys and credits for the current year, 
the state and the county would receive their dues and no more. 

I think it unquestionably true that if the treasurer places upon the tax 
list for the five previous years the amount which should have been listed, 
and giv·es the notice required in section 1 of said chapter SO, then two things 
would follow: . First, he would be required to proceed ln the statutory 
method for collecting the tax: thus levied and assessed, and the right to 
rua.intain an action therefor, under the cases above quoted, would he cut 
off . Second, the taxpayer, alter receiving such notice , would be estopped 
from denying the correctness of the amount of taxes thus found to be du" 
from him, it partaking of the nature of an adjudication, and he could not be 
heard, even if an action could be brought to recover the same, to dispute 
the amount, because it was determined by a proper tribunal after due notic- , 
either o t which conclusions would practh:ally abrogate the provisions of 
section 1374, which, to my mind, the act did not intend to do. 

In my opinion, when property is discovered which bas been omitted from 
the tax lists for five years past, it is the duty of the treasurer to make demand 
therefor, and to collect the s tme by action, giving to the defendant therein 
the right to contest before the court the amount of the recover v , and as pre
liminary to bringing such suit, he is not required to give the notice which is 
required in section 1 of chapter SO, but if he places the property upon the 
tax list for the current year, such notice is required to be given. 

In reply to several other questions asked me, 1 will say generally, in pro
ceeding under sec:ion 1374, the treasurer must determme the amount which 
he shall demand from the delinquent taxpayer. He must, in the light of all 
the facts of which he has knowledge, determine the amount which shall be 

7 
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demanded of the taxpayer. The amount to be demanded must be the 
result of his judgment and not the judjjt"ment of another. His duties are 
somewhat of a quasi judicial nature. He cannot delegate them to any per
son whomsoever. There is, of course, clerical work that can be done by 
others under his direction, but in determining how much shall be demanded 
of or pa:d by the taxpayer, the taxpayer is entitled to have the deliberate 
judgment of the treasurer himself, and not that of a clerk or tax ferret. 
Nor can be authorize other persons to compromise between the county and 
the taxpayer. 

I do not wish to be understood as saying, however, that when he makes 
a demand, based upon the best. information he can obtain, when the tax
payer comes and convinces him the demand is unreasonable, be cannot 
change the demand and accept less than he thought was due in the first 
place. But whatever is done in regard thereto must be the result of the 
treasurer's judgment, based upon all the obtainable facts. 

I think this covers all the points presented to me. 
Yours very truly, 

MILTON REMLEY, 

Attorney-(;e,zeral. 

VoTING MACHINE CoMMISSION-Members of are not entitled to 
receive from the owners of such machines examined their 
expenses in addition to the one hundred and fifty dollars 
allowed them for exami ning said machines. 

DRS MOINES, IowA, September 10, 1900. 
Ho11. H. M. Be/vel, Des Moines, Iowa: 

DEAR SIR-Your favor of the 8th inst. at hand, in which you ask 
whether the members of the Iowa Voting Machine Commission are entitled 
to receive from the owners of the machine examined expenses in addition to 
the one hundred and fifty dollars allowed them for examining the machines. 
The language of the statute which governs in this case is as follows: ' 'Each 
Commissioner is entitled to one hundred and fifty dollars for his compensa
tion and expense in making such examination and report, to be paid by the 
persons or corporation applying for such examination.'' I think this lan
guage clearly means that the one hundred and fifty dollars which shall be 
paid by the persons or corporation for such examination shall cover both the 
compensation and the expenses of the commission. 

l he last sentence of section 4 in chapter 34, limits the amount to be 
received by each commission to $1,500, in any one year, and reasonable 
expenses, but this by no means implies that the owners of the machines 
shall pay any sum. in excess of the statutory amount, viz., one hundred ~nd 
fHty dollars. 1 til ink there is no authority to charge the person applyt~g 
for an examination more than one hundred and fifty dollars for each commis
sioner. 

This law however, does not state where such examinations shall be 
made. The 'commissioner can require the parties who wish the examination 
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to be made to bring their machines to 
sioners to as little expense as possible. 

such place as will put the commis· 
Yours truly, 

MILTON RHMLE'I/, 

Allorn~y-General. 

PE ITE TJARY-Warden of- He has no authority under the law 
to appropriate money placed in his hand for safe keeping 
to the payment of damages done to state property by the 
wilful and malicious acts of a convict. 

DES MOINES, IOWA, September 11, 1900. 
Bon. Wm. A. Hunter, Warden, Penitentia1y, A1ramosa, Iowa: 

DEAR SIR-Replying to yours of the 7th in10t., I will say, I do not think 
a warden has any authority under the law to appropriate money placed in 
his hands for safe keeping to the payment of damages done to state property 
by the wilful and malicious acts of a convict. 

If the damage is of sufficient importance to justify it, suit might be 
brought against him and the damage proved up and judgment obtnint>d; 
then the money could be garnished and appropriated under order of the 
court; or he might be indicted for malicious mischief, which would probably 
be productive of more good than the other course. 

But I do not think you have any authority to appropriate money to pay 
for damages'done by him to state property without his consent thereto. 

Yours truly, 
MILTON REMLEY, 

A ltomey· Ge1zerat. 

BOARD OF CoNTROL-Money rece ived for corn grown •Jpon the 
farm connected with the hospital for the insane at Cherokee, 
should be credited to the Cherokee hospital fund, and be 
expended the same as other funds appropriated directly by the 
gene ral as3embly for said hospital. 

DRS Momn:s, low.A, Septembor 12,1900. 
The Board of Cot~trol of State I"stitutio11s, Des fiioi11es, Iowa; 

DEAR SIRS-In your letter of the lOth inst. , you state that money rccclvecl 
from crops grown upon the farm connected with the hospital for insnoe 
at Cherokee has been paid into the state treasury and credited to the support 
fund. You now have a bill for shelling corn and hauling it to the cnrs at 
that place. '!'he question arises whether the money, the proceeds of produce 
of the farm should not be credited to the institution generally, and whether 
such bills a~ this should not be paid theret rom, and ask my opinion whether 
this bill under the circumstances can be properly paid from the construction 
fund, or must it be paid from the amount to the credit of the in~t!tution in 
the sup ,.Jort fund, and if so, under what law will the auditor be JUStified in 
drawing hill warrant on said support fund for payment. 
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It is evident as you state, there being no patients at the hospital at Cher
okee, there is and can be no support fund in the sense io which the term is 
applied to other hospitals where patients are supported. If the hospital 
were completed and funds we re drawn from the state treasury for the sup
port of p"atients therein, then it is evident that the produce of the farm or 
garden connected with said hospital should and would properly go to the 
supportof the patients therein; and if anv were sold, the proceeds thereof 
should properly be credited to the support fund as stated in an opi nion given 
you June 2, 1898. 

In regard to the hospital at Cherokee, which is not ye t completed: There 
is, so far as is disclosed by the statute, but one fund, a fund appropriated by 
the different acts of the legislature for the erection of a hospital. There is 
then no necessity or appropriateness in attempting to maintain a distinction 
between different funds, such as the support fund, the repair fund, ora con
t ingent fund; or the many funds which the legislature has appropriated for 
spt=cific purposes, for so far as is disclosed by the statute there is but one 
fund which we may call the Cherokee hospital fund, the object and purpose 
of which is to erect and equip a hospital at Cherokee, Iowa. 

In providing for the erection and equipment of any institution involving 
the outlay of many thousands of dollars, from the nature of the case , there 
must be much left to the wise discretion of those entrusted with the expendi
ture of the funds. It is impossible for the legislature to anticipate every 
possible incident or circumstance that may arise. There is to be found in 
the statute nothing whatsoever in regard tot he proceeds of the produce raised 
upon the farm or the land owned by the state. There is nothing, in fact, 
requiring the board of control to rent the land, but no one can question the 
propriety of its so doing and of selling the produce raised upon the farm~ 
It is equally evident that the expense of raisinR and marketing the produce 
should be paid out of the proceeds of the sale thereof and tbe net proceeds 
turned into the Cherokee hospital fund. If the fund be turnec1 into the state 
treasury before the cost of shelling and marketing the corn or produce is 
paid, the board of control, in my judgment, should audit and allow the bills 
therefor, in the same manner that bills for the ~uperintendent and other 
emp'oyes are allowed, and certify the case to the auditor, and that a war
rant be drawn upon the Cherokee hospital fund to pay therefor. 

It may be asked whether the auditor is authorized to issue warrants in. 
the aggregate amounting to more than the appropriation made by the gen
eral assembly. 1 think he is authorized to issue a warrant under the board 
of control law, so long as there is money standing to the credit of the fund 
against which it is drawn. Of course the aggre2ate amount taken from the 
state treasury, as distinguished from the t reasury of the institution, should 
not exceed the amount of the appropriations. Or in a case of this kind, the 
money placed in the hands of the treasurer of the Cherokee hospital must 
not be included as a part of the unappropriated money in the bands of the 
state treasurer. To illustrate: suppose the legislature appropriated $360,000 
for the Cherokee hospital; that sum passes to the credit of the Cherokee hos
pital as fast as it becomes available; suppose $5 1 000 were received by the 
board of control for corn aad products of the farm sold; it passes to the 
credit of the Cherokee hospital fund; then the auditor would be juati6ed, 
under the board of control law, to issue w~rrants against this fund credited 
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to the hospital until it is exhausted. In my opinion, the money received for 
the corn in question should be credited simply to the Cherokee hospital fund 
and be expended the same as other funds appropriated directly by the gen-
eral assembly. Yours respectfully, 

MILTON REMLEY, 

Allorncy-Geturat. 

BoARD OF CoNTROL-The appropriation made by chapter 165 of 
acts of the Twenty-eighth General Assembly, can only be used 
to reimburse patients in the Hospital for the Insane at Mt. 
Pleasant whose claims are not secured by the bond of the 
deceased superintendent. 

DRS MOINES, IOWA, September 24, 1900. 
Board of Control of State lnstituUons, Des flfoines, Iowa; 

GENTLEMEN-Yours of the 24th inst. at band in which you state that 
"Dr. H. A . Gilman, deceased, late superiatende~t of the Hospital 

for the Insane, Mt. Pleasant, Iowa, gave no official bond for the time 
prior to July 1, 1898, but gave such a bond which was in force from 
and arter that date. He died lcsolvent about October 8, 1898, indebted 
to patients for money received from them both before and after July 
1, 1898. A portion of the indebtedness incurred for money received 
after July 1, 1898, W&S discharged by the sureties on the bond, but 
other indebtedness incurred by Gilman for money received from patients 
both before and after July 1, 1898,' remains unpaid. 

"We desire to know whether money appropriated by chapter 165 of 
the acts of the Twenty~eighth General Assembly, may legally be used 
to pay sums received by Gilman from patients after July 1, 1898, and st11l 
unpaid." 

It is a fundamental rule of construction in the interpretation of statutes 
that the intent of the legislature shall be ascertaiDed if possible and force and 
effect given to such intent. Without entering upon a refined discussion of 
the effect of the preamble and whether its recitals may be used to enlarge or 
restrict the language of an enacting clause, all authorities hold that it may 
be used to ascertain the intent of the legislature. The prenmble of chapter 
165 shows that it was the intent of the legislature to reimburse only such 
patients as had suffered loss by the reason of the late Dr. H. A . Gilman 
giving no bond. Those patients from whom he received money and those 
for whose benefit he received money ~<t the time the law did not require him 
to give a bond are the patients pointed out by the preamble for whom the 
appropriation made in section 1 of the net was intended. Nothing in the 
entire act discloses the intent to appropriate funds for patients whose claims 
are secured or to relieve the sureties on the bond executed by the late Dr, 
Gilman on July 1, 1898. 

Tbe amount appropriated was just enough to reimburse those patients 
whose claims are unsecured and it would be unjust and certainly not in 
accordance with the legislative: intent to deprive such patients of any part of 
such fund appropriated for their benefit and give it to other patients whose 
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claims are secured, the effect of which is to release the sureties o n the bond 
executed Ju ly 1, 1898, from their liability on the bond . 

It is a rule of construction of a statute that the ci rcumstances under which 
it was enacted, the evil to be remedied, or the good to be accomp lished , 
sh all be taken. into consideration. The p ream ble of t h is s ta tu te shows con
clusively that it was the intent of the legislature to m a ke good , losses which 
would be otherwise sustained by certai n patients depositin g their money 
with the superintende nt of t he hospi tal at a t ime w hen unde r th e law he was 
n ot required to g ive bond , a n d that there is no ioten tio n to release the sure
ties on a. bond which was g iven in accordance with la w from any liability 
ther eof , hence, In my opinion , the a ppropriation made by said chapter 165 
ca n only be used to reimburse patien ts whose claims are not secured by the 
bond of the late Dr . Gilma n. Yours r espectfully, 

M ILTON RBMLRV t 

Altonuy-General. 

BoARD OF CoNTROL- The support fund for the Institution for 
Feeble-Minded Children at Glenwood cannot be used for the 
purpose of putting a new roof upon one of the new buildings 
of said institution. 

DES MoiNBS, IowA, October 5, 1900. 
Board of Co,trot State Institutions. the Capitol: 

DEAR. SIRs-Yours of the 3d inst. at hand. You request my opinion as 
to whether it would be proper to pay the expenses of putting a new roof 
upon one of the buildings of the Institution for Feeble-Minded Children at 
Glenwood out of the support fund, mentioning the fact that the appropria
tion for contingencies and repairs was insufficient to meet such expense, and 
the further fact that all expenses of said institution except clothing and 
transportation are paid by the state and no part, with the exception of the 
above, is paid by the county or other persons. 

Section 2700 of the code as amended by chapter 79 of the acts of the 
Twenty-seventh General Assembly appropriated $12.00 monthly foi- each 
inmate supported therein by the state. The purpose of this appropriation 
is for the support of the institution. It might be difficult to determine what 
expense might properly be included within the term • 'the support of the 
institution" if this section stood alone. 

The Twenty-eighth General Asssembly, chapter 150, made appropriatidn 
for contingent and repair fund $6,000. Nearly every general assembly bas 
made special appropriation for buildings, cht.nges jo the buildings, beat, 
light, the erection of necessary buildings and for cont ingencies and repairs. 
We cannot suppose the legislature which has made appropriations biennially 
for contin&'ent expenses and repairs intended that such expense should be 
paid out of the support fund. The appropriation of $6,000 for contingencies 
and repairs is, I think, fairlr to be considered a limitation upon the amount 
that may be expended for that purpose, and negatives any inference that 
the support of an institution includes the repairs which are otherwise pro
vided for . 
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I n my judgment , the support fund for the Institution of Feeble-Minded 
Children at Glenwood cann ot be used to put a new roof upon one of the 
buildings of said Insti tu tion. Yours truly, 

MILTON RRMLEY I 

A ttorne-o;-Generat . 

G AME L Aw-Section 2551 of the code makes it ill egal to use a ny 
artificial ambush built upon the edge of the water, 

DES MOINES, IOWA, October 6, 1900. 

Hon. Geor}[e E . Delavan , Estherville, Iowa: 
DEAR SIR-Yours of the 4th inst. at band, a sking my opiuion upon the 

construction of section 255l in regard to an artificial ambush in shooting 
ducks and geese. The question is presented to you whether an ambush 
built on the land at the edge of the pond is against the law , .and in re~ard 
to this you wish my opinion. Said section among other thmgs provides, 
• • no person shall kill any of the birds mentioned in this section from any 
• 'artificial ambush of any kind, or with the aid or use of any sneak boat or 
·~sink box or other device used for concealment in the open water, or use 
,.any artificial light, battery or any other dece otion, contrrv_aoce or .J_evice 
"whatever, with the intent to attract or deceive any of the b1~ds mentloned 
• ' in this chapter,'' etc. The language ·'no person shall ktll any of the 
birds mentioned in this chapter from any artificial ambush of any kind" is 
very general. There is nothing in such language to indicate. that _it 
intended to prohibit the Killing of such birds from such ambush butlt out tn 

the water only. . 
In view of the second clause, ''or with the aid of any sneak boat or smk 

box or other device used for concealment in open water,, would indicate 
that the first clause intended to prevent ambush 0:1 the land more especially· 
An ambush on the open water would ordinarily be a sneak boat or sink box 
and the two clauses were intended to cover all kinds of ambush whether 
upon the land or upon the water, including therein sneak boats and sink 

boxes. 
I cannot conceive of any possible rule of construction that would exclude 

artificial ambushes built no the land near the water from the prohibitions of 
this section . Said section clearly makes it illegal to use any artificial ambush 
built upon the edge of the water. Yours truly, 

MILTOK RaMLSY 1 

Attorney-General. 

Esc APED CoNVICT-There is no statute which makes it a crime 
for a person to give shelter, clothing, and food to an 
escaped convict. 

DBS MOINES, IowA, October 10, 1900. 

Hon. Jff, A. Hunter, Warden Penttent:ary, Anamosa, Iowa: 
DEAR SIR-Your favor of the 5th inst., enclosing a letter from Frank 

Desmond, sheriff of Osceola county, at band. The facts stated in Mr. Des-
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mood's letter do not show that the person named therein in any manner 
assisted or aided a prisoner detained in the penitentiary to escape . I think 
sections 4894 and 4895 are the only sections of the code under which such 
prosecutions could be brought, but unfortunately they relate to as3isting or 
aiding a prisoner to escape from a penitentiary or jail. 

Sibley is probably 250 miles from Anamosa. 1'bese sections do not make 
it a crime to assist, giving aid, comfort or relief to ao escaped prisoner. The 
prisoner in question undoubtedly had escaped, and while he bad been 
detained in the Anamosa penitentiary, be was not detained at the time the 
assistance was given him. In fact, the prisoner had already escaped before 
the assistance was given him, as shown by Mr. Desmond's letter. However 
repreheostble the condu-::t of the mao referred to was, and however much be 
deserved punishment, yet in the absence of a statute making it a crime, I 
do not think it would be worth while to attempt any prosecution. 

Your letter, however, presents a very different case. If, while the pris
oner was in custody at Anamosa, any person furnished him clothes, or com
municated to him where other clothes could be found, and planned his 
escape, aiding and assisting him in making the escape by furnishing him 
means· of concealment of his character as a prisoner, or any other way while 
he was in the penitentiary, then such person would be guilty under the sec
tion above referred to. 

You say his prison clothing was found within a quarter of a mile of the 
farm where be was employed . Evidently he put on citizen's garb at that 
place, which must have been furnished him by some one. Possibly it was 
furnished by the man up in Osceola county, either personally or through 
another. 1f you could connect the man in Osceola county with the acts 
done while the man was in prison, then undoubtedly be could be prosecuted. 
Or if you could find the one who furnished him clothing while he was in the 
prison, or detained hy the officers of the prison, he could be prosecuted under 
said sections. 

But I know of no statute which makes it a crime fora person to give shel
ter and clothing and food to an escaped convict. 

Yours truly, 
MILTON REMLEY, 

Attorney· General. 

BoARD oF CoNTROL-PENSION MoNEY OF INMATE AT SoLDIERS 

HmtE.-Pension checks not endorsed cannot be considered as 
money in the hands of the commandant of said home. 

DRS MOINES, Iowa, October 19, 1900. 
To the Board of Control of State Institutions, D~s Moines, Iowa: 

DRAR SIRS- Yours of the 12th inst. at hand, enclosing the letter of 
Commandant Horton of the soldiers home at Marshalltown, from which it 
appears that certain members of the home have been twice convicted or 
found guilty of intoxication or other misdemeanors so as to be required, 
under section 2 of chapter 92 of the acts of the Twenty-eighth General 
Assembly, ''to deposit the money received from the United States govern
ment as a pension with the commandant immediately on the receipt of h is 
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pension check ." It appears also that some such members now refuse to 
endorse their pension checks, and have demanded thetr papers and asked 
for a discharge from the home. Commandant Horton asks this question: 
''May the money be considered to be in my hands w_herE'! t e check is not 
signed and will it be a violation of the state law to deliver the check to such 
pen .. io~er on his demand, giving him at the same time his discharge?" This 
is the inquiry upon which you request my opinion. 

In regard to this ( will say that said cha!lter 92 does not contemplate that 
the pension check itself shall be in the hands of the commanda.nt. It assumes 
that the pensioner himself will receive the money upon satd check, and 
deposit it with the commandant. So far as appears .in the law, tb~ com
mandant has nothing whatsoever to do with the pens10n check. It ts only 
the money which the party deposits with him after receiving the pension 
check with which be bas to do. 

1 think under the law, he is not required to receive the pension check, 
{)r to hold

1 

the same, or to do anything therewith. It is not improper for 
hith, if the pensioner brings the check to him, duly endor~ed for hi~, to 
receive it and treat it as money deposited with him. But tf the penstoner 
refuses to deposit the money received by him upon the check, such .money 
cannot be said to go into the bands of the commandant. By so refustng, he 
violates the law and should be promptly discharged, in which case, be would 
be entitled to receive at the end of thirty days, the money theretofore depos
ited to his credit with the commandant. 

1 do not think the commandant, if perchance the pension check goes into 
his hands, would be entitled under the law to retain the check or conside~ 
it without an e11dorsement, as the payment to him of so much money. 
S~ch pensioner, upon being discharged, is entitled to receive any. pensi?n 
papers, including the pension certificate, which he may have depostte~ wttb 
the commandant for safe keeping, but is not entitled to the money whtcb he 
bas deposited until after thirty days. 

1 do not agree with the commandant's views, that he might be liable for 
a violation of the federal statute if he held a pension check after the same 
bad been demanded by the pensioner. It is made a misdemeanor to retain 
the pension certificate of a pensioner, and refu;e to surrender the same upon 
his demand, by the act of February 28. 1883; 22 Stat. L., 431; Sup. to U. 
S. Rev. Stat., Vol. 1, 398. 

There is a vast difference between a pension certificate and a pension 
check, but this inquiry does not enter into the question of the duties of the 
commandant, inasmuch as the law imposes upon him no duty whatsoever 
with reference to the pension check. 

Yours truly, 
MILTON R.KMLEV, 

A 1/orney· General. 
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COLLATERAL INHER ITANCE TAx-Section 328 1 o f th e Code con. 
st rued and appl ied to a given s tatemen t o f fa cts. 

D RS MOISRS, l OW A, October 19, 1900, 

Af . If/. fi errid , Esq., County Atton1ey, Afo.,ticello , Iowa: 
Mv UBAR Sra -Treasurer Herrio~t bas sh~w.n me your le t tt r to him Ol 

October 13th, and requests that 1 wnte you g1v1Dg you m y views upon the 
point presented . 

Mr. Proctor, o( you r city, d ied testate. By h is will he bequeatb~d to a 
sister of hh deceao:;ed wi fe $3 ,000; the ba lance o f his estate t<l his two 
daughters. At the tim ~ of :Mr . Proctor 's death, the lega tee sister-in-law was 
deceased, so that the portion willed to her goes to her heirs . Her heirs are 
a surviving brother and sister and the child reo of Mr . Proctor, Mr . Proctor's 
deceased wife being a sister of the legatee. The q uestion ari ses whether the 
portion of the $3,000, go ing to the testa tor's two daughters as heirs of their 
deceased aunt is subject to the collateral inheritance tax . 

The relationship of the hei rs to the tes tator in all cases de termints 
whether such heir" are colla teral heirs or direct heirs. It is the portion of 
tbe estate passing to collateral heirs that is ~object to the co llateral inheritance 
tax . The property received by the daughters of the testator not passing to 
collateral heirs is not subject to the tax . This, J think, will be admitted by 
everyone. 

'fbe only consideration which appears to lead to any doubt is that the 
$3,000 passes theoretically to the estate of the testator's deceased sister-in
law, and from such estate to the daughters of the testator a.~ her heirs. If 
this line be followed, and is the correct view, then the legacy would be 
entitled to two charges of collateral inheritance tax; first from the Proctor 
estate to the estate of the legatee, and the daughters and their uncle and 
aunt who are heirs with them, would be required to pay another tax because 
they are collateral heirs of the deceased legatee 

That doctrine proves either too much or too little. I do not think the 
position is tenable. The $1,000 which passe!l to the children of the testator 
goes from the estate of their father. They are heirs to that portion of their 
father's estate under the provisions of the will. Section 3281 of the Code is 
as follows: "If the devisee died before the testator, his heira shall inherit 
~he pr~perty .devised to him, unless, from the terms of the will, a contrary 
1ntent 1s man1fest.'' 'l'be t~rm ''devisee'' includes also • 'legatee." 

The death, then, of the legatee 1 under the provisions of this section, has 
the effect to make the heirs of the deceased legatee the legatees under that 
provision of the will the same as if their names bad been written in the will 
respectively. 

In other words, they become the heirs of the property devised, i.e., the 
property. b~longing to the testator and devised by his will. 'l'be property 
thus dev1sed is not the property of the deceased legatee and could not pass. 
to the administrator of such deceased legatee's estate. 

1 

' The law of the land becomes no less a part of a will than of a contract. 
After the death of the legatee of the $3,000, this section of the statute bas 
t?e effect to read into the will a provision that $1,000 shall be paid to the 
su;ter of the legatee, another $1,000 to the brotber,and another $1,000 to the 
two daughters of the testator . The $1

1
000 going to the two daughters~ 
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passing not to collatera l heirs but to direct heirs, in my judgment is not sub
ject to the collateral inhe rit&.nce tax, but the $2,000 goiuS{ to the brother and 
sister of the legatee, 1 th ink should properly be ch:uged with the tax. 

Yours very tru ly , 
MI LT ON RRMLBV I 

A lloTnty·Cenu ·al . 

BUILDING AND L oAN AND SAVINGS AN D L oAN A ssociATIONs-Val· 
untary Liquidation of- t. In case th e shareh olde rs of such 
associations should decide to go into volunt ary liqui dation, 
such associations would still be subject to supervision by the 
auditor of state. 

2.-When any shareholder of such associati->n sees that h 's inter· 
ests are being jeopardized through the fraud, speculation, and 
di•honesty of those having the affairs of such association in 
charge, he has the right to apply to a court of equity for the 
appointment of a receiver, notwithstanding the association 
may have resolved to go into liqUidation. 

3.-The statements made in paragraphs 1 and 2 will apply lik~
wise to a case where such association elect to go into voluntary 
liquidation under a plan approved by the executive council. 

Octob~r 3l, 1900. 
Hon. FranJt F. Merriam, Auditor of S late, Des Moi,.es, Iowa: 

DBAR. SIR-Your favor of the 26th inst. at hand in which you say: 
''Section 1 of chapter 69, laws of the Twenty-eighth General 

Assembly, provides a method by which building and loan or savings 
and loan associations may go into voluntary liquidation. Three ques
tions regarding this subject bave arisen, upon which I would be 
pleased to have your opinion. In case the bharebolders should decide 
to go into voluntary liquidation, as provided under section 7: 

First-Would such association be still subject to supervision by 
this department, and could I legally make application for a receiver 
for such an association during the process of such liquidation? 

Stcond-Could a shareholder legally make application for a receiver 
for such an association during the process of such liquidation? 

Third-Would the answers you have given to questions 1 and 2 still 
apply in case an association did not accept tbe plan provided for in 
section 7, but went into voluntary liquidation under a plan of tbt:ir own, 
properly approved by the executive council as provided for in said 
section?'' 

The first inquiry that suggests itself is: "What is the status of an asso
ciation after its shareholders have by a three-fourths vote resolved to go into 
voluntary liquidation upon either the plan outlined in said section 1 or upon 
a plan of their own which bas been approved by the executive council? 
Does •t cease by such act or resolution to be a building and loan or savings 
and loan association? 1t may and unquestionably does, cease taking in new 
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business, but 1 think it is unquestionably a bui ld ing and loan association· 
has not lost its corporate identity or po\~er. Sa~d ~ection 7 or any Otb~ 
section of said chapter 69 does not ab~1dge or ltm1t tbe power given in 
chapter 13 , title 9, of the code to the audtto r of state. The purpose of the 
law· req uiring reports to be made by the associatio ns and requiringexamina. 
tions of the affai rs of the association by the auditor, is to protect the share. 
holders from improvidence, frauds or the misdeeds of the officers. The 
fact that the association h as voted to go into liquidation affllrds no guaran. 
tee against the misrnan1gement, misdeeds, fraud or speculation of the 
officers, aod in the natu re of the case, there appear s to be no reason for a less 
degree of watchfulness on the part of the auditor than if it was a going insti· 
tution. If such an association afte r havi ng resolved to go into liquidation 
were exempt from any control of the audi to r's office or examination, the 
winrling up of the affairs of the associa tion might be prolonged year after 
year and the funds paid in by the shareholders might be dissipated without 
let or hindrance so far as the auditor is concerned . 'rhe same reasoni ng 
that would p rohibit the auditor from interfering would also prohibit a share
holder from apply ing for a receiver. Such a const ruction of the law would 
leave every shareholder at the mercy of the persons in charge of the winding 
up of the ali<~. irs of the company. I do not thin k this was the intent of the 
legislature. 

Hence, in answer to your first question, my opinion is that such an asso
ciation Is still subject to the supervis ion of the auditor and he will be justi
fied in making an application for a receiver for such a n association during 
the process of such liqu idation whenever sa id associat io n is not carrying out 
t he provisions of the law in good faith or is squandering the p roperty of the 
association which belongs to the shareholders, or pursuing a method of liqui
dation not contemplated by law. 

Second-In regard to the second inquiry, a shareholder in any corporation 
whenever be sees that his interests are being jeopardized through the fraud, 
speculation and dishonesty of those having the affairs of the corporation in 
charge, I do not doubt bas full right to apply to a court of equity for the 
appointment of a receiver notwithstanding the association may have resolved 
to go into liquidation. 

Third-I think the same rule applies when such association has adopted 
a plan of liquidation of its own other than that outlined in section 7, which 
plan has been approved by the executive council, but in either 'ase, if the 
association is carrying out the plan honestly and in good faith approved by 
the executive council or provided under said section 7, doing the acts therein 
authorized would not be considered a violation of law, and ought not and 
could not properly be made a basis of complaint. But if such an association 
through its officers is wasting the property of the association by which the 
rights of any member are jeopardized or a wrong beiag perpetrated upon 
him, then the right of the state or of any shareholder to apply for the 
appointment of a receiver to wind up the affairs of the company under the 
directioas of a court of equity exists the same as that no resolution had been 
passed by the shareholders to go into voluntary liquidation. Said section 7 
while giving power to an association which it did not prior thereto possess, 
to go into voluntary liquidation, does not diminish or limit the power. of the 
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. that the affairs of the association are administered according 
auditor to see 
to law. Yours respectfully , 

MILTON RBMLKV, 

AtiU'ney-General. 

WARDEN-- License for non -resident s who hunt w ~thin this 
GA:~:te:-Persons residing on islands in the Mtsstsstppt nve r on 

the Iowa side thereof are within the state .of Iowa, ~nd are 
not required to procure a license, and there ts no provt.s\On of 
law wh tc h authorizes the game and .fish warden to tssue a 

ermit to persons to violate the proviStons of the law. 
P October 31. 1900. 

/< . 4 d Game Warden Spin't Lake, iowa: 
H on. Geo. E. Delavan, u fa;ecent date came 'duly to band, enclosing a 

DKAR Sl&-Your favor o of Burlington , in which inquiries were made 
letter from Mr. Geo. S. T racy' 

of you , in substance: to waive the requ irements of chapter 
• 'Whether you have power . htb General Assembly by which a 

86 of the acts of t?e T~~~~-:~gtbe state of Iowa is prohibited from 
person not a bona hde rest b " d animal in the state without first 
bunting or killing any game, tr or 

procurtng a license' " etc.. . license to be paid works a hardship 
Jt is claimed that a law requmng: t also residents of lllinoi&, inasmuch 

not only upon res idents of tbt\st:~~~di:tton over the nver. 
as both states claim concurren ~estion how far the acts of congress admtt-

Wttbout pMSiDg upon the ~ UDlOD, and the statutes of both states relap 
ting 11hnots and lowa toto th n over the Mississtppi river may apply to one 
tive to a concurrent JUrtsdiCll~ u on the Mtssissippi rtver • I wtll sav there ts 
shootiD~ ~ame birds anywbe~ho~zes the game and fish warden to tssue any 
no provtston of law whiCh au to vtolate the provtsion of the law . The 
permtt to any person whomso:v:~~late tts provtstons, and does not provtde 
la.w applies to all persons w\ ences to any wtshing to violate lt or grant 
for any person to grant m~u ~ase of violauon. Mr. Tracy's letter advances 
tmmuDlty [rom pumshm~nt tn I nds ID the ~hsstsstppi river whtch are near 
the tdea that persons ltvtog on ~~: state of Iowa . are prOhib,ted by the law 
the Iowa shore and belong t:e islands on whtch they hve Such p ersons 
from shooting game upon t d to procure a t1cense under the 
being residents of the state are ~o~er~~~;:s in quesuon betng a pa~t of the 
provistons of satd chapter 86. urisdichon of the state, 1 do not t ntak they 
state and wholly wtthin the J ws of llhnois for doing what is lawful to be 
could be held ame.nab le to the la re cttizens, and of whtch the locus us quo 
done in the state to which they ~esuon form no part of the waters of the 
forms a part. The tslaods to q 1 I m no JUrtsdtction over tb~ lands 
Mississtppi, and llltoms can certalD ~~ua;s respectfully, 
belonging to the state of low&. MILTON RKMLKV. 

Attorney-General . 
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GAM E LAWS-- A person who does no t own the bed of a lake is 
liable for se ining th erein And he may be liable even though 
he owns the bed of the lake 1! the o utlet to the lake is such 
that in times of ordinary high Wdte r it is connected with other 
bodies of water and thereby be restocked. 

November 9 , 1900. 
Hon. Ceo. E. Delavan, Fish and Game Wa,-den, Eslhervilte, Iowa: 

DKAR SIR-Yours of the 7th inst. at band requesting my opinion as to 
the liability to arres t and prosecute for violating the game and fish Jaws of 
the state, aU persons ~ining in lake Spitznoggle near Wapello, Iowa. 

The facts stated by you are hardly sufficient for me to form a positive 
conclusion. You say: ''The farmer owns a farm on which is lake Spitz. 
noggle." This would imply that he also owned the lake, yet it appears in 
another place that tbt. lake covers possibly 250 acres of land and is the 
resort for business men of Wapello. 1 know of no lake of such an extent 
which was not meandered. If the lake is a meandered lake then it is not 
<,>wned by the farmer although he may have land surrounding it, The 
riparian owners of meandered lakes own only to high water mark. In that 
case, the farmer does not own the lake and is amenable to the law if be 
seins therein. 

If, as a matter of fact, the farmer owns the lake, then his right to stine 
would depend upon whether the lake bas no natural inlet or outlet through 
which it may be stocked or replenished with fish. If it bas no outlet by 
which it may be stocked or replenished with fish, and be owns the lake, bt: 
may then fish with seine or in any manner be is disposed under section 2545 
of the code. The character of the inlet or outlet is not st~ted by you. If 
there. is a natural outlet or inlet which in times of ordinary high water con
nects with the river so that the lake may be replen •sbed or restocked with 
fish, then the farmer is not authorized to seine in said lake. The fact that 
there may be no connection between the lake and the river in times of low 
water, does not chnnge the rule above stated. If the condition is such that 
the lake depends upon its connection with the river to be replenished with 
fish, certainly under the law, the owner of the lake is prohibited from sein
ing therein. On the other band, if the farmer owns the lake and there is no 
connecting outlet or inlet from the river except in times of excessive higb 
water when the river may overflow its banks, such high water or floods as 
occur very seldom and are extraordinary, the fa t that an occasional over· 
flow of the river makes the connection with the lake would not in my judg· 
ment, deprive the lake of its character as private waters nor preclude the 
-farmer from fishing with a seine therein. 1 think it plain that if the farmer 
does not own the bed of the lake, he is liable to the law in case he seine.; 
therein, and sec~nd, if be does own the bed of the lake and tbe outlet is such 
that in times of ordinary high water there is a connection by means of an 
outlet or inlet into the lake by which th~ lake may be restocked with fish 
from the river, then be is prohibited from fishing and is amenable. 

Yours very truly, 
MILTON .REMLEY, 

Attornn-Ceneral. 
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BOAR D OF Co~TROL .-·Tne set t le me n t by th e e xec ut ive coun ci l 
with sa id board sho uld embrace a ll matte r .:; in o r fo r wh ich 
public money is expended und er th~ d irec tion of sa id board . 

D ES Mouuts , IowA , Nove mber 13, 1900. 

Hon . A . H. Davjson, Secretary Executive Cou,cU. 
DKAll SIR-In yours o f the 12th inst., you say that the execut ive council 

request my opinion "as to whether the board of c :mtrol is one o f the offices 
that should be settled with by the executive council under the provisions of 
section 161 of the code, and if so , should the settlement take in all of the 
financial doings of the said board, or be limited to the office, or the expenses 
of the office as such. ' ' 

Section 161 is as follows: ''The executive council shall annually, and 
oftener in its discretion, make a full settl~ment between the state of Iowa 
and the officers of the &tate, officers and superintendents of the state institu
titJns, and all persons receiving, handling , or expending state funds.'' 
Section 159 requires the executive council to cause the books, accounts, 
vouchers, ezpenditures and conduct of each state institution to be eaamincd 
by a skillful accountant. The settlement referred to in section 161 con
templates the ezamination of the accounts as a prerequisite to making a 
settlement. 

The language of section 161 is comprehensive and includes within its 
terms all officers of the state and all persons receiving, handling or expend
ing state funds. It is a general law and applies to all persons coming within 
the terms. The fact that the board of control was created after this general 
law was enacted does no t , in my judgment, ezempt it from the examination 
and settlement required by said section 161 of all state officers. The creation 
of a state office a ter the enactment of a general law governing the conduct 
of state officers, is as much subject to the general law as a public officer 
whose office was created prior to the enactment of the general law. 1 know 
of no distinction between them, and in my judgment, the board of control 
is embraced withtn the class of state officers with whom the executive council 
is required to make settlement. 

In regard to the second branch of the inqui ry, viz.. , ' 'Should the settl~
ment take in all of the financial doings of the board, or be limited to the 
office, or the expenses of the office as such,'' I will say chapter 116 of the acts 
of the Twenty-seventh General Assembly, creating the board of control, 
places the management of the state institutions under the control of the said 
board. Said board becomes the managers of each of the institutions placed 
under its control. The board of control expends public money for the dif
ferent institu!ions. The accounts of the different institutions are kept in the 
office of the board of control, and an ezamination of the financial doings of 
the said board is practically an examination of the books, accounts, vouchers, 
ezpenditures and conduct of each state institution referred to in section 159. 

The purpose of the law is evidently to have a check upon the public 
officers who are expending the public money. The expenditure for the state 
institutions, by said chapter 118 of the acta of the Twenty-seventh General 
Assembly, is transf~rred from the boards of trustees and superintendents of 
the i stitutions who formerly had control thereof to the board of control. 
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T he board of control stands in p lace of the governing boards of the in stit u 
t ions as they existed at the time the present code was enacted. 1 do not 
think it was intended by t he legislatu re tha t a pa rt of the accounts of the 
board of contro!,-for instance, their office expe nses,-should be exa m ined 
and settled by the executive counci l , and t hat by fa r the greater part of the 
expenditures of public money should be released f rom examination. The 
policy of the la w be ing to secur e a n examination of the accounts of ever y 
p ublic offi cer to the end tha t mista kes should be corrected and frauds and 
embezzlements de tected , it is not , in my judgment, rep ~aled and set aside 
by transferring the ma nagement of state inst itu tions to the board of control. 

I am of the opinion t hat the set tlement by the executive counc il with the 
board of control should embrace a ll matters in or for which public money is 
expended under t he direct io n of the board. 

Yours respectfully, 
MILTON RBMLEY, 

Attorney-General. 

BoARD OF CoNTROL-The abstract of title submitted for an 
opinion shows a good title in th e present holder therec.f. 

December 8, 1900. 
The Board of Control of State Instilutiotu, Des Moi,es, Iowa: 

DEAR SrRs- 1 have examined the abstracts of title which you submitted 
to me of the following tracts of land: 

Pirst-A part o f th '! south-east quarter of section 13, of towo.s hip 
78 north, of range 3 east , of the 5th P . M., as follows: Beginning at 
the north-east corne r of said south-east quarter o f said section 13, 
thence south along the center of a sixty foot road, 18 chains and 34 
links to a stone, thence west along the center of a 40 foot road, 33 
chains 97 links to a stone, thence north, 18 chains and 34 links to a 
stone in the cent6r of a 40 foot road, thence east along the center of 
last named road, 33 chains aod 97 links to the place of beginning, 
containing 62 .30 acres, more or less, subject to right of way of C. M. 
& St. P. Railway Co. 

Second-A part of the soutb~east ;4 of section 13-78-3 E. of 
the 5th P. M., described as follows, to-wit: Beginning at a stone 
10.79 chains due north from a stone and mound at the corner of sec
tions 13-18-19 and 24; thence west 4 chains; thence north 2.50 chains; 
thence west 18.84 chains; thence south 2.50 chains; thence west 21.23 
chains; thence north 10.87 chains; thence east 44.07 chains; thence 
south 10.87 chains to the place of beginning. Containing 43 10-100 
acres, more or less, except the right of way of the Davenport & St. 
Paul Railway company. 

In regard thereto 1 will say that while there are minor criticisms that 
might be made, yet there a;>pears to be no practical objection to the title. 
Anything which might be considered as a defect is of such ancient date that 
there appears to be no human probability of anythinf{ arising thereunder. 
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I think you would be justified in accepting the title thus shown as a 
good title. The re is no serious defect in the tit le or cloud thereon . Some 
apparent ones have been cured by the statute of limitation. 

Yours very truly, 
MILTON RBMLEY, 

Attorney· Generat. 

D ENTISTS D uLY REGISTERED-Where a denti st has bee n duly 
registered as such under the law in fo rce at the time of regis
tration, a new cert ific ate or li ce nse is no t necessary to enable 
him to practice as s uch wh ere he has failed for one or more 
years to pay t he renewal fee. . . 

2.-0ne who has been g ive n a temporary license to pract1ce 
dentistry cannot co~tinue to do so without an examination and 
obtaining a lice nse as re quired by chapter 91, laws of the 
Twenty·eighth Generd Assembly. 

December 27, 1900. 
Dr. F . A . Lewis , Secret(lry and Treasurer Stale Board Dental Examiners, 

Ottumwa , Iowa: 
DRAR SrR-Yours came duly to hand requesting my opinion upon the 

following points: . 
First.-You call attention to the fact that heretofore denttsts duly 

registered have failed for one or two years to pay the renewal fee of $1 and 
ask in effect, if the payment of such fees and fines provided u~der prior 
laws be made, is the board 1 'justified in issuin~ a renewal cert1ficate }o, 
and reinstating in the register the one who has patd such fees and fines? 

Suond.-Whether persons to whom have been issued temporary licenses 
under the provisions of section 2598 of the code pro~i~ited to. practice 
d!!ntistry in this state without an examination and obtaiDtDg a bcense as 
required by chapter 91 of the laws of the Twenty-eighth General ~sse~bl!. 

In regard to this point I will say that to reach a correct concluston tt wtll 
be necessary to review the legislation upon this subject. T~e end and pur
pose to be obtained must ever be had in mind in construtng any statute. 
The first law with reference to the practice of dentistry is chapter 36 of the 
la.ws of the Nineteenth General Assembly. The purpose thereof i~ ~orrectly 
stated in the title, '• An act to insure the better education.of practJtl~ners of 
dentistry in the state of Iowa. 11 It will be noticed that satd act provtded for 

licenses to be issued: 
Fir'st.-To those who upon the examination by the board or some mem· 

ber of the board, were found to be qualified. 
s~cotrd.-To all persons having a diploma from the faculty of some 

reputable dental college. . . 
Tltir'd.-To every person who is engaged in the pr~ctice of dent18try 

within six months from the date of the taking effect of tbts act. 
The act provided for the payment of certain fees by which the ezpeDSOB 

of the board were to be met. 
8 
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lt will be noticed under the first act that examinations were required only 
of those who after the passage of the act, commenced the p ractice ot 
dentistry and were not graduates of some reputable dental college . The 
fact that one was engaged in the practice of dentist ry s ix months of the date 
of taking effect of the act or was a graduate of .sam~ reputa~le dental ~al
lege, was by the law considered evidence of quahficatlon suffictent to entitle 

one to practice. 
The taw rem 'lined substantially the same until the adoption of tifle 12, 

chapter 19 uf the code of 1897. By section 2599 of.the code we find that per
sons • 'who are registered practitioners of dentistry under laws hereto
fore in force," are ex.cepte I f rom the law prohibiting persons to eng~ge in 
the practice of dentist ry without a license from th~ state boa~d of examme:s. 
Section 2597 however required ''any one who destres to contmue the practtce 
of dentistry shall on or before May 15th o( each year, pay to the board of 
examiners the sum of $1 fo r w hich be shall receive a renewA.l of his certifi
cate unless his name has been stricken from the reg-is1 er for violation of 
law_', This compelled all persons who are engaged in the practi_ce of 
dentistry to pay an annual fee in order to lawfully c~ntinue the busmess, 
but it will be noticed that the failure to pay such fee dtd not have the effect 
of revoking his cer ti ficate. The failure to pay such f~e incurred a fine_of 
$10 fo r each month during which he continued to practice. But the certifi

cate showing his quatifi.:ations to practice was not thereby annullt!d. 
,The Twenty eighth General Asse mbly , chapter 91, repe~led chapter 19 o( 

title 12 of the code and enacted a substitute therefor. It provi?es for the exa~
ination of all persons who shall engage in the practice of dentistry and_ p~rmtts 
none to be examined exceptgraduatesof a reputable dental college. Sect ton 10 
makes it unlawful for any person to practice medicine without havingcomplie~ 
with the provisions of this act, but section 12 p rovides "and nothing herein 
shall be construed to prohibit the practice of dentistry in t his state by any 
practitioner who bas been duly registered in accordance with the laws o£ 
Iowa existing prior to the passage of this act.'' What does this exception 
mean? Does it mean that any practitioner who at the time of tQ_e passag_e 
of this act held a valid license to practice, or does lt mean that any practt· 
tioner who had shown his qualification to practice and had been duly 
registered in accordance with the laws ~~ Iowa existi~g prior to the passage 
of this act, should be permitted to continue the practice or excepted from the 
requirement laid down in chapter 91 ? 

1 have called attention to the fact that a failure to pay an annual fee of 
$1 to the secretary of the state dental board did not work a forfeiture of the 
certificate authorizing the practice of dentistry . . Itsubjectedthe person con
tinuing the practice of dentistry without the payment ~!such fee, ~o a fin~_or 
penalty. Under section 2599 of the code, failure to register the .:erhficate .with 
the clerk of the districtcourtof the county for six months worked a forfeiture 
of the license. The license could be restored upon the payment to the board 
of the sum of $25 but no new examination was required. Where one had 
been for some time duly registered I know of no provision of any statute 
requiring him to again submit to a new examination. The fact . that o~e 
suspended practice for one year say, prior to the takin~ effect of sal~ 
chapter 91 of the Twenty-eighth General Assembly and d1d not pay hts. 
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annual fee for a renewal of the certificate, would not be evidence of dis
qualification to practice dentistry. In my opinion, the language quoted 
above from section 12 of said chapter 91, exempts any one who has beec duly 
registered in accordance with any law in exi~tence prior to the passage of 
said chapter 91, from the provisions requiring an examination and a license, 
and this is true whether at the time the said chapter 91 took effect he was 
lawfully engaged in the practice of medicine or not. In other words, the 
language above quoted makes the fact that one has been registered at some 
time, conclusive evidence of his qnalification to practice dentistry irrespective 
of the fact, if it be a fact, that at the time of the taking effect of said 
chapter 91 he may not have b een engaged in the practice of dentistry or may 
have failed to pay the annual fee required by section 2597 of the code. We 
cannot attach penalties to the failure to pay such fee which the statute did 
not. There is nothing in the said chapter 91 which requires or authorizes the 
board to issue certificates or licenses to any except those who are required 
under said ad to be examined. Said chapter 91 does not apply to any 
persons practicing dentistry who has been duly registered in accordance with 
the laws of l owa existing prior to the passage of thic;; act. Hence 1 do not 
think that a new certificate or license is necessary to enable one to practice 
dentistry who has been heretofore registered under the law then in force, as 
the fact of their having been re2'istered is declared bv the legislature to be 
sufficient evidence of their qualification to entitle them to practice without 
being subject to the penalties provided io said chapter 91. 

S~cond.-In regard to your second question I will say chapter 36 of the 
laws of the Nineteenth General Assembly provide that •' any member of said 
board shall issue a temporary license to any applicant upon the presentation 
by such applicant of evidecce ot the necessary qualifications to practice 
dentistry, and such temporary license shall remain in force until the next 
regular meeting of the said board occurring after the date of such temporary 
license and no longer.'' This is substantially the same as section 2598 of the 
code. An examination for a temporary license was not required. Evidence 
of qualification could be submitted to any member of the board. This was 
only a temporary make-shift to enable one who furnished prima faci~ evi
dence of his qualification to commence the pract ice until such time as he 
had an opportunity to take the examination or procure a certificate or 
license in due form from the board as a whole. Such license was not issued 
by the board but by a member. He was not required by section 10 of said 
act to be registered with the county clerk of any county. Only those persons 
who shaH be licensed by the said board were required to be registered by 
by the county clerk of any county. And the temporary license issued by 
one member of the board does not mean the same as duly registered, and I 
am of the opinion that such a one does not come within the exception 
quoted above from section 12 of said chapter 91, but in order to practice 
dentistry must take the regular examination provided for in said chapter 91. 

Yours very truly, 
MILTON RBMLBY, 

Attorney-General. 
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NoTARY PunLic-A distr ict judge who has resig-ned his office is 
ineligible to the office of notary public during the ter m fo r 

which he was elected. 
December 31, 1900. 

Hon W. H. Fleming, Pri'Vate Secretary, De.s Moines , Iowa; 
DKAR SIR-Yours informlng me of the request of the govern or fo r my 

opinion upon the following questions, came duly to lund . T he press of 
other matters has delayed my response. You ask: 

Pirs t-"Can a district judge be a notary public? 
Second-' 'Can a district judge who bas resigned, be a notary 

public durin g the time for which he is elected:" . . . 
Section 5 article 5 of the constitu t ion cootains the fo llowmg p rovLslon : 

~'The judg~ of the district court sh all hold his office fo r a term of four 
years and until his successor shall h ave been elected and quali fied, and shall 
be ineligible to any other office except that of jud?'e of th e s~preme cour t 
du ring the term for which he is elected. T he re 1s no q uestton. bu.t that 
notary publk is an office. Section 22 of a rticle 3 of the co nstttuhon s.o 
recognizes it. Hut w ithout such r ecognition it is clea rly sett led by authon~ 
ties tha t a notary public is a p ublic o ffi cer. 16 Am . Eng . Enc. of Law, 

p age 733 . . 
In reply , then, to your fi rst inquiry , I will say that I d~ n ot thtnk a p e.rson 

can h old the office of a distri ct judge a od a notary p ublic at the same time. 
In regard t o the second inquiry , whether he is ineligibl~ for the office of 

notary public during the time fo r which he was elected, I wtll s~y that, tech
nically speaking , h e is ineligible . It is ver y evide~t to my mmd .th~t the 
case does not come within the spirit of the constitu tton, although WL~htn ~be 
letter. From the natu re of t he case , the appoint ment of notary p u blic betng 
made by th e governor, could not be secured by reason of any favors shown 
by a j udge in the discha rge of h is d uties on the bench . The pu.rp~se ~f the 
constitutional prohibition is to prevent one holding the office of dtstnct JUdge 
being subjected to the temptation of showing partiality to t~i~ person or that 
person, or this fac tion or that faction, fe r the purpose~£ gatntng support f~r 
the ap pointment or election to some other office. It :s to remove the dis
trict judge fro m any suspicion of using the office of- )~d.ge for the purp.ose 
of making friends, which would help him to another postt1on. The .appomt
ment to the office of notary public could not be influenced by anythtng done 
by the judge upon the bench. Hence, I say it is not within the spirit of the 

con~~:u~~oen ~onstitution makes no exception, as is f ound in section 22 of 
article 3 of the constitution . It is difficult to anticipate w hat the sup~e~e 
court would ultimately determine in regard to it, but I am of the .optnton 
that the court would be forced to hold that a judge who has resigned is 
ineligible to the office of notary public during the te~m f.or which he .was 
elected . If there were any doubt about it whatsoever, tn vtew of the seno~s 
conaequences that might follow by having the acts of a notary pubhc 
declared of no effect, it is far better to take no risk whatever, but follow the 
letter of the constitution. Yours respectfully, 

MILTON REMLEY, 

Attorney· General . 
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INSURANCE COMPANIES-Foreign companies must substantially 

comply with chapter 65, laws of the Twenty-eighth General 
Assembly, before they can be permitted to do a stipulated 
premium business in this state. 

December 31, 1900. 

Hon. Frank F. DFerriam, Auditor of Sta te, Des /Jfoines, Iowa: 
DEAR SIR-I have the honor to acknowledge receipt of your request fo r 

my opinion ''as to the standing of insurance organizations which have 
formerly been admitted to do business in this state under the provisions of 
chapter 7, which, until amended by the last general assembly, governed 
stipulated premium and assessment life insu rance companies and associa
tions. Nearly all the associations or companies from other states which are 
authorized under chapter 7 to d o business in this state are doing wha t is 
ordinarily termed 'stipulated premium ' business, and I desi re to a dvise 
these companies what change will be required of them in order to comply 
with the new stip ulated premiu m law in this state , an d whether or not a 
company org anized under the laws of some other sl ate as an assessment 
company and do ing a stipulated premium bu 1ness can be authorized to do 
busioess in this state as an assessmen t com pany , or must they comply with 
chapter 65 of the laws of the T wenty-eighth Genera l Assembly; and if they 
must com ply with chapter 65, laws of the •r wenty·eighth General Assembly, 
should this department require them to have their p olicies valued and Ji.:;ted 
as a liabili ty?" 

I n regal"d to this, I will say that chapter 65 of the a cts of the Twenty
eighth General Assembly in effec t elim inates from chapter 7, title 9 of the 
code, all provisioos re lating to stipulated premium companies. Said chapter 
65 is an amendment to chapter 7, title 9 of the code . Section 5 defines what 
is a s tipula ted prem iu m company, and provides ' ' that the business of life 
insurance upon a stipu lated premium plan shall be subject to the provisions of 
this act." This de fi. cit ion of a stipulated premium company is the test or 
standard by which a foreign insurance company is to be measured , The 
p urpose of t he act is to divo rce those insurance companies which require a 
fixed payment or stipulated premiums to be paid , from those associations 
which conduct the business upon the assessment p lan. lt is very evident to 
my mind th a t an Iowa compa ny or association cannot lawfully do a stipu
la ted p remium business. and a t the same t ime an assessment business . For 
a sti pulated premium company which is required to have a reserve sufficient 
to enable it to co mply w ith the contract it makes with the p olicy holder to 
continue an as- essment business which might, and ln all human probability 
will ,jeopardize the funds which have been accumulated to pay the stipulated 
premium policies a t their maturi ty, would defeat the end and purpose of 
th is act. Section 16 p rescribes a penalty for any company attempting or 
c laiming to transac t business under this act , or using the term stipulated 
premium in its policies , contrac ts, advertisements or literature, without 
hav ing complied with. the provisions hereof. Hence, it is unlawful for any 
company, doing an assessment business, to write stipulated premium policies 
without having complied with the provisions of said chapter 65, and if said 
company does not comply with tbe provisions of said chapter 65, then it is 
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prohibited from carrying on the business 'of assessment insurance. This iS 
unquestionably true with reference to companies organizeJ under the laws 

of this state. 
The question still remains, whether the provisions of said chapter 65 

applies to foreign companies? Section 14 of said chapter. 6~ provides. the 
terms or conditions under which any corporation br ~ssoc1at10n organized 
under the laws of any state for the purpose of insuring lives of persons on a 
stipulated premium plan, may be permitted to do business in this state 
under the provisions of this act. It cannot be supposed or contended_ tor 

One moment that the legislature ever intended that any company orgamzed 
' b · fa under the laws of another state, shou ld be p ermitted to do us mess o 

kind or with less securities for the policies. than is required or demanded o f 
com~anies organized under the laws of this state . Unless, then, the plan of 
business of a foreign insurance compan y is substantially the same as that 
referred to in said chapter 65 , and the securities and reserve are accumulated 
as contemplated in said chapter 65, so as to make such company equally able 
to fulfill its contracts of insurance as a company organized under the laws of 
this state I am clearly of the opinion such foreign company should not be 

permitted to do a stipulated premium business in this st~;e. . . . 
Section 8 of said chapter 65 provides as follows: All pohc1es 1ssued 

under the provisions of this a ct shall be valued as provided_ in section ~774 of 
the code, and the net value thereof shall be depo~ited With the a~d1tor of 
state as therein provided." ln order to determme. the ~espons1ble an~ 
fina.ncial s tanding of a ny foreign company doing busmess lD the ~tate, 1t 

will be the duty of the auditor to have all policies issued b_Y the sa1d com
pany valued as required by section 1774 of the code.' and 1f such_ comp_any 
does not show it has assets sufficient to meet the reqUirement of sa1d sectiOn, 
then 1 am of the opinion that such company should not be perm1tted to con
tinue business in this stare. While the statute does not contemplate ~hat the 
securities of a fore ign insurance company shall be depos1ted w1th the 
auditor of this state, yet it does contemplate that _the solvency of such com
pany shall be tested by the same rules _as are applied to a company or asso

ciation organized under the laws of th1s state. 
Yours respectfully, 

MILTON REMLEV, 

A ttonzey-General. 

APPROPRIATION FOR STATE UNIVERSITY-The taking effect of th_e 
code of 1g97 did not annul the appropriation made for the um-

. b h ter 76 of the laws of the Seventeenth General versity y c ap . 
Assembly, and chapter 115 of the Jaws of the Twentieth Gen-
eral Assembly. Section 2643 of the code sup_ersedes the 
former statutes, and the university cannot now claim the ben
efit of such former appropriatio_n. 

DES MoiNBS, IowA, December 31, 1900. 

Ho1~. Fra11k F. Merriam, Auditor of State: . . 
DEAR Sia-Your request for my opinion upon the followmg questions 

dul 
· d You call my attention to chapter 76 of the laws of the 'Was y rece1ve . 
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Se ... •enteenth General Assembly, and chapter 115 of the laws of the Twen
tieth General Assembly, making appropriations for the support of the tate 
universi ty, and state that under chapter 76, the first pay1uent was made 
July 187 , and the last August 7, 897, and under chapter 115 of the law 
of the Twentieth General Assembly you say that the first payment of ,000 
was in July, l 84, and last Au~ust 7, 1897. The points upon which you 
request my opinion are these: 

.Pt.rst.-Was there at said date, October 1, 1 97, any of saidappro
priation aYailable, and is there at this time? 

Samzd.-Did the taking effect of section 2643 of the new code 
appropriating for the support of the university, annul the appropria
tions referred to by said chapter 76 of the Seventeenth General Assem
bly, and chapter 115 of the laws cf the Twentieth General Assembly? 

The answer to the first question depends upon the conclusion reached in 
regard to the second. 

- It will be noticed that chapter 76 of the Seventeenth General Assembly 
appropriated $20,000 annually to be paid in installments of $5,000 each, the 
first installment of $5 000 to be paid on the first day of July, 1878, and the 
same quarterly thereafter. While this is an appropriation of the s um of 
$20,000 annually, the manner of the payment thereof makes it in effect an 
appropriation of $5,000 quarterly for each quarter on the first day of July 
1 78, and each successive quarter beginning the firs t day of October, Jan
uary and April of each year so lon g as the la w shall remain in force. 

It will be further noticed that chapter 115 of the laws of the Twentieth 
General Assembly makes an appropriation of $8,000 which appropriOltion 
becomes available and hence due upon the taking effect of the act. The act 
was published and took effect April 4,1884. Jt thereby becomes evident that 
there was due from the state treasury on the first of every April since 1884 
up to to the time the code of 1897 took effect, the sum of $8,000. These 
appropriations are for a fixed and defi cite sum. They are not for a sum 
named ''or so much thereof as may be necessary,•• but they are absolute 
appropriations for the university in a definite and fixed sum, and so long as 
the law remains in force and effect, the appropriations become . due at the 
times above specified . 

The real question then is whether said acts have been repealed by the 
code, and if so, the effect of such repeal upon the unpaid appropriations, 
if any. 

Section 49 of the code contains this provision: ''All public and general 
statutes adopted prior to the present session of the general assembly, 
except acts appropriating money when the same has not been fully paid out, 
and all public and special acts the subjects whereof are herein revised or 
which are repugnant thereto, are repealed, subject to the limitations and 
exceptions hereinafter referred to. • • 

. This act being for the appropriation of money, any sum which could 
have been drawn prior to the adoption of the code would not be affected by 
reason of the exception above referred to, viz, ''acts appropriating money 
when the same bas not been fully paid out.'' There is n.o express provision 
repealing said acts, and the exception above referred to was evidently 
intended to authorize the payment of all money which had been appropriated 
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w hen the same had not been fullyp a id ou t . I do n ot think the taki ng effect 
of the code annulled the appropriation s refe rred to in said chapter in the 
sense in which such language is o r d in a rily understood . 

While there is no rep ea l in express language , yet it is evident to m y m ind 
that section 2643 of tbe code supercedes the fo rmer sta tu tes , a n d I do not 
think the university could claim the bene fit o f section 2643 and the cont inued 
quarterly appropriation und e r chapter 76 of th e a c ts o f the S eventeenth 
Genera l Assembly a nd an a nnual appropriation u n der chapter 115 of the 
Twentieth General asse mbly, but from and after the taking e ffect of the 
code such acts are merged unto sect ion 2643 , and thereaf ter such acts cease 
to be opera t ive. T h ey are , I think . w ithout q uestion, rev ised by the adop
tion of the code, and pay ments which would o ther wise have become due 
under said a cts by their terms on or a fter t he fi rst of O ctober, 1897, must 
a fterward s be drawn under the authority of said section 2643. But this does 
not, in m y ju dgment, cut off the right of t he univer sity to receive all that 
was p ayable befor e O c tober 1, 1897. Such unp aid p ortion of the appropria
tion s comes clearly within the exception referred to in said section 49 of the 
code. 

Now, applying these views to the case in band: If payments were made 
for each quarter under the appropriation made in chapter 76 of the laws of 
the Seventeenth General Assembly, b etween the first day of July, 1878, and 
the first day of October, 1897, then I do not think a ny further payments 
should be made thereon. Under section 2643 of the code an annual appro
priation of $65,500 is made. That, presumably, is the amount the legisla
ture i ntended the university should draw between the first day of October, 
1897, and the first day of October, 1898, and I cannot think that the legis
la ture intended that $5,000 more should be drawn for the quarter com
mencing October 1, 1897, and ending December 31, 1897. If, however, no 
sum had been dra wn for the quarter beginning July 1, 1897, and ending 
September 30, 1897, I am of the opinion that $5,000 would be due tn the 
university fo r such quarter. It follows that the appropriation under chapter 
115 of the Twentieth General Assembly being payable, all on the fourth day 
of April, 1897, such appropriation, if not fully paid out, would be available, 
and requisition for that amount would be honored. 

I regard section 2643 of the code as providing a new basis for appro
priations for the support of the university, and it takes the place and stands 
in lieu of all previous acts making appropriation for the support of the uni
versity from and after October 1, 1887. But this does not cnt off any sum 
which under the previous acts was properly payable before the first day of 
October. Any part, then, of the $8,000 which was due on the fourth day of 
April, 1897, which has not yet been paid, should, in my judgment, be paid, 
and if any quarterly appropriation under chapter 76 of the Seventeenth Gen
eral Assembly, which became due prior to October 1, 1897, has not been 
paid in fu11, I am fully satisfied you are authorized to draw a warrant there
for, but not for any sum which became due and payable on or after October 
1, 1897. Yours respectfully, 

MILTON REMLEY, 

Attorney-General. 
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BoARD OF CONTROL-- The board ha authority to requ ire a cer
tificate to be furnished to the chief executh·e officer of the 
state institutions, except the penitentiaries, that the pe rson 
who is to be received therein has not fo r seventee n days next 
preceding been exposed to smallpox, diptheria o r scarlet fe ver. 

Dxs MoiNES, IowA, January 2, 1901. 
Board of Control of State Institutions: 

GENTLBME:N"-You r favor of the 31st ult . a t ha nd , in wh ich yo u ubmit 
to me the foll owing resolu t ion: 

''Resolved, T hat wheneve r any person shall be sent to a ny ins itu 
t io n u nder the control of this board, exce pt to either of t he peni ten
tiarie s , from a loca lity where s mallpox, d ipther ia or s ~arlet fever is 
p rev alent, at the time of the recept ion of the said person in the 
institution there shall b e furnished to the chief executive officer so 
receiving said person a cert ifica tt: that said person has not fo r seven
teen days n ext preceding the time of sending , or commitment, been 
exposed to any of such diseases. And if in such cases no cert ificate is 
fu rnished, said chief executive officer shall refuse to receive said per
son into his institution. In any case, when said chief executive officer 
shall have good reason to believe that a p erson committed, or sent, to 
his institution bas been thus exposed, it shall be his duty to require the 
certificate above mentioned before admitting h im or her into the institu
tion. The certificate above mention~ d shall be made and signed by 
the board of health of the locali~y where such contagious disease 
exists and in insane cases certified to by the commissioners of insanity 
of the county . •' 

You desire my opinion as to whether or not the board of control has 
authority under the law to adopt such a rule as that contemplated in the 
resolution. 

In regard thereto permit me to say that section 8 of chapter 118 of the 
laws of the Twen tv-seventh General Assembly, contains tbe following: 
''The board of control shall have full power to manage, control and govern, 
subject only to the limitations contained in this act, the Soldie1·s' Home," 
etc. 

Section 46 of said chapter co::J.tains this provision: ' 'The board of con
trol is authorized to make its own rules for the proper execution of its 
powers , and may require the performance of aditional duties by the officers 
of the several institutions so as to fully enforce the requirements , intents nnd 
purposes of this enactment. •• 

It will be observed that the powers of the board of control to mo.nnge, 
con~rol and govern the state institutions committed to its care are plenary, 
subJect only to the limitations contained in said chapter 118. The trust 
imposed upon the board consists in more than looking after the safety, or 
feeding and clothing the inmates of the state institutions. It goes without 
saying that it is its duty, and one of the greates t importance, tolookafterthe 
health and physical well being of the persons whom such institutions are 
intended to benefit. The health and llfe of the inmates of the insane hos
pitals, for instance, is of more importance than their actual confinement. 
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No management of such institutions could be considered good or capable 
which would ignore every reasonable precaution nP.cessary for their health 
and to prevent the spreading of contagious diseases in such institutions. 
The legislature has given to the board full power in the matter, with full 
authority to make such rules and resolutions as shall best carry out the 
powers bestowed, and unless such powers are limited by said chapter 118, 
there can be no reasonable question that such a resolution is authorized. I 
find nothing whatsoever in said chapter 118 which limits the power of the 
board so as to preclude such a resolution being adopted. 

It may be thought, however, by some, that the management, control 
and government of such institutions does not relate to determining who shall 
be admitted to such institutions, and it may be thought that the provisions 
of section 2266 of the code , relating to the admission to the insane hospitals, 
shall in all cases control. I t is provided in said section 2266: ' 'The sheriff 
shall execute the warrant and shall deliver a duplicate with a physician's 
certificate and finding to the superintendent, who shall over his official 
SiR"nature acknowledge such delivery on the original warrant, which the 
sheriff shall return to the clerk of the commissioners ." This implies a duty 
on the part of the superintendent to receive the person thus delivered to 
him, and to treat such person in the insane hospital. 

With reference to other institutions, similar provisions are found which, 
by inference, impose a like duty upon the managing officers of the d ifferent 
institutions. If we were to concede that the board of control act does not 
modify the duties imposed by fair inference upon the executive officers of 
such institutions, yet such language, being in general terms, has, from the 
necessities of the case , its limitations. 

The supreme court of the United States has said: • 'All Jaws should 
receive a sensi ble construction. General terms should be so limited in their 
application as not to lead to injustice, oppression or absurd consequences. 
It will always, therefore, be presumed that the legislature intended excep
tions to its language which would avoid results of thi'! character." 

If, then, the law by fair inference imposed the duty in general terms 
upon the superintendent of the insane hospital to receive and admit thereto 
all persons who were brought with a proper \Varrant from the commissioners 
of insanity, it must be presumed that the legislature intended exceptions 
when to so receive them would work injustice, oppression, or would be 
absurd. No greater.injustice could be done to those wards of the state than 
to admit one inoculated with a contagious disease, or one actually having 
such disease. The hospitals for the insane being intended as a place for the 
treatment of those who may be benefited thereby, it could not be contem
plated that the legislature intended one hopelessly insane should bt: received. 
If the hospital were crowded to its utmost capacity, it certainly would not 
be contemplated that the legislature intended to receive another one when 
the hospital had no facilities for caring for such a one. 

This illustrates that there may be exceptions to general language, and 
from the necessities of the case there must ever be. I would have no hesi
tation in saying that the legislature never contemplated, even before the 
board of cor:trol act was passed, that the superio,tendent of an insane hos
pital should receive one into the hospital whose presence would be a menace 
to the life and health of those already confined therein. But the board of 
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control act gives to the board of control much more extended powers thno 
were e\•er given to the superintendents and executive officer. of the differ
ent state institutions prior thereto. The full power to manage, control and 
govern an io-titution cannot be said to exist if, against the judgment of the 
managing board, a discordant and unraly or a dangerous element mo.y force 
an entrance therein. If the board bas no power to close the doors of state 
institutions against a dangerous element which is a menace to the safety of 
the inmates of the state institutions, then its power to control is limited and 
is not a full power. It is limited then, by some provisions other than tho. e 
contained in said chapter 118, but said section 8 gives it full power except as 
the same may be limited by the provisions of said chapter 118. 

Another consideration: It is the beneficent purpose of the state, in pro
viding state institutions, to restore to health, physically, mentally aud 
morally, those unfortunates who become the wards of the state . Every pro
vision of law with reference to such institution, is made to accomplish this 
end . The state, in confining its unfor tunate wards w ithin walls for their 
own good would be guiltyof a crime against civilization if, while thus coo
fined, it subjected them to innoculalion from smallpox or other contagious 
diseases by bringing a person thus affected or inoculated into contact with 
them. Whatever lapse of legislation may be thought to exist with reference 
to such institutions, it is evident that the people o f the state, through its 
legislature, never intended to commit such a crime, and if there were any
thing in the statute which seemed to impose upon the board the duty of 
receiving one affected say with smallpox as an inmate of a state institution, 
it must be conclusively presumed that the legislature intended such exemp
tion in the general language as would not compel the perpetration of such a 
wrong, which is repulsive alike to common sense and the better sentiments of 
our natures. 

I am clearly of the opinion that the board of control has full power to 
adopt and enforce the resolution above referred to. 

Yours respectfully, 
MILTON REMLEY, 

Attorney-General. 

INSURANCE CoMPANIEs-Chapter 21 of the Acts of the Twenty
sixth General Assembly applies to every organization that was 
doing insurance business which claimed tne right so to do 
under section 21, chapter 65, Acts of the Twenty-first General 
Assembly. 

January 2, 1901. 
Hon. Frank F. Merriam, Azeditor of State, Des Moines, Iowa: 

DEAR SIR- You submitted to me the followmg statement and inquiry: 
"Section 1798 of the code makes some exemptions as to insurance 

org~nizations being required to comply with the provisions of chapter 
7, title 9 of the code. Under this exemption it has been held by niy 
predecessor in this office that such organizations as the Locomotive 
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Firemen, the Locomotive Engineers, and the Order of Railway Con· 
ducters, and some others which confine their membership wholly to 
one religious denomination, were exempt entirely from complying 
with any state law. I desire your opinion as to whether such organi
zations which have a lodge system, ritualistic form of work, and a 
representative form of government, and pay death and other benefits, 
should or should not be required to comply with the provisions of 
chapter 9, title IX of the code i£ they desire to operate in this state." 

With reference to the ruling of your predecessor as stated by you, I will 
Eay that it was undoubtedly made before the enactment of chapter 21 of the 
acts of the Twenty-sixth General Assembly and prior to that time s uch ruling 
was undoubtedly correct. The enactment, however, of said chapter 21 put 
entirely a different phase upon the question. Said chapter 21 was undoubt
edly for the purpose o( p lacing under control of the state in the manner pro
vided in the said act, all associations which had grown up under the excep
tion made by section 21 of chapter 65 of the acts of the Twenty-first General 
Assembly. 

Chapter 21 of the acts of the Twenty-sixth General Assembly now appears 
as chapter 9, title IX of the code, and section 21 of chapter 65 of the Twenty
first General Assembly now appears as section 1798 of the code. There is 
no inconsistency between said section 1798 and chapter 9 of title IX. I do not 
think there is room for a doubt that such beneficiary associations as are 
described in section 1822 of the code must comply with every provision made 
in said chapter 9, title IX of the code. 

It will be noticed that said section 1798 does not provide that such associ
ations shall not be amenable to any Law, but it says: ''Nothing in this 
chapter shall be construed to apply to any association organized solely for 
benevolent purposes and composed wholly of persons of any one occupation, 
guild, profession, or religious denomination, but any such society may by 
complying with the provisions hereof, become entitled to all the privileges 
thereof, in which event it shall be amenable to the provisions of this chap
ter so far as they are applicable.'' It only excepts such associations from 
the provisions of said chapter 7 of title IX of the code, and does not except 
them from the provisions of chapter 9 of title IX. 

It would be to my mind, an absurd conclusion, that because certain 
insurance companies are excepted from the provisions of one chapter, that 
they become thereby excepted from the provisions of another chapter, which 
expressly includes them within its terms. 1 am of the opinion that such 
organizations ' 'which have a lodge system, ritualistic form of work and a 
representative form of government, and pay death or other benefits, should 
be required to comply with the provisions of chapter 9, title IX of the code, if 
they desire to operate in this state.'' 

In regard to whether or not there may be an association which comes 
within the terms of said section 1798, which may not be snbject to the pro
visions of said chapter 9, title IX of the code, I do not now express any views, 
although it was originally contemplated, I think without doubt, that said 
chapter 21 of the acts of the Twenty-sixth General Assembly should apply to 
every organization that was doing insurance business, which claimed the 
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right so to do under said section 21 of chapter 65 of tbe acts of the Twenty· 
first General Assembly. 

Yours respectfully, 
MILTON REMLEY, 

Atlort~q·Gtm:ral. 

BoARD OF CoNTROL-It has no authority in law to furnish cut 
stone free, from the Anamosa penitentiary, for the public 
library at Anamosa . 

January 4, 1901. 
Board of t..."ontrol of State Instil1tti011S, Des ./lfoi,es, Iowa: 

DEAR SIRS-Your inquiry with reference to whether the board of control 
had authority under the law to furnish cut stone free, from the Anamosa 
peni tentiary for the library at Anamosa, I find has not been formally 
answered, although my views were stated to you personally. 

I find no authority of law whatsoever, for complying with the request of 
the Daughters of the American Revolution to furnish stone or the labor of 
convicts for such purpose. In the absence of any authority given by statute 
it is evident that the board may not comply with the request. ' 

Yours respectfully, 
MILTON REMLEY, 

A tlorney-General. 

BoARD OF CoNTROL-(!) Said board is not authorized to receive 
a resident of the state wh<:> is less than five years of age or 
more than twenty-one years of age as a pupil in the school for 
the deaf at Council Bluffs. (2) A person properly received 
as a pupil in said institution, under the age of twenty-one 
years, may be retained in said school after he has attained 
that age, for the purpose of con1pleting the prescribed course 
of study, or to pursue special studies. 

January 4, 1901. 
Board of Con trot of State Inst£lt4lions, Des Moines, Iowa:· 

DEAR SIRS-Yours duly at hand in which you desire my opinion upon 
the following questions: 

First.-"Whether any person who is less than five or more than 
twenty-one years of age, can be received as a pupil into the school for 
the deaf at Council Bluffs?" 

;S_econct_.-' 'Whether a person properly received as a pupil may be 
retamed 10 the school after he has attained the age of twenty-one 
years, for the purpose of completing the prescribed course of study or 
to pursue special stuuies?" ' 

. T~e only ~rovi~ion of the statute which throws any light upon these ques· 
tJons 1s contamed 1n section 2724 of the code. • 'Every resident of the state, 
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of school age and suitable capacity, who is dea{ a.nd dumb, or so deaf as to 
be unable to acquire an education in the common schools, shall be entitled 
to receive an education in the institution at the expense of the state, and 
non· residents similarly situated may be entitled to an education therein, upon 
the payment of forty dollars quarterly, in advance . " Section 2723 provides 
that the trustees of the institution' 'shall appoint a superintendent, employ 
teachers and servants to do any other act or thing necessary and proper to 
be done to carry into effect the objects of the institution." All the powers 
of the board of trustees has been transferred to the board of control. T he 
object of the institution is to give an education to the unfortunate who a re 
deprived of hearing or speech, and I do not think the law should be con
strued so as to defeat the beneficent objects of the institution or limit them 
more than the language of the statute demands. 'rhe language quoted from 
section 2724 gives to every resident of the state of school age and suita ble 
capacity, the right to receive an education in the institution at the expense 
of the state. That right attaches to a resident of school age. T he right is 
to receive an education at the expense of the state. One a few months 
under twenty· one years of age cannot in that few months receive an educa
tion at the expense of the state, but the statute says he is entitled to receive 
it. It does not say that be is entided to receive an education at the expense 
of the state provided he can complete his education by the time be is twenty
one years of age. Taking into consideration the object of the institution a nd 
the provision of section 2724, I am of the opinion that the board of control 
would not be authorized to receive a re~ident of the state who is less than 
five years of age nor more than twenty-one years of age, as a pupil in the 
institutioo. lt must be presumed that in the judgment of the legislature one 
who was over twenty-one years of age could not be benefited in said institu
tion to an extent commensurate with thf'l cost of such education. W hile this 
may be a mistaken view, and the statute migh t be w ith great propriety 
enla r~ed so as to receive persons over twenty-one years of a ge, yet we must 

take the law as it is written. 
In reply to the second inquiry , (will say the righ t to receive an education 

having attached to one between the ages of five a nd twenty· one years , he 
may be received in the insti tution, and a t such in s titu t ion is entit led to receive 
the education contemplated in said section , no twiths ta ndi ng t he fact that it 
m ay requi re years beyon d the time that he a tt ains his maj ority . 

Yours respectfully, 
M I LTON REMLEY , 

A ttorney-Generat. 

BoARD OF CONTROL-The law of the state governs the q uestion 
as to whe n minors cease to be such in relation to a parent pen
sioner residing at the soldiers' home. 

January 4, 1901. 

BoardofConi'Yol of Stateinstitutio11s, Des Moines. Iowa: 
D B AR SIRS-Your favor came duly to hand requesting my ''construction 

of our law in connection with the United States pension law, as to when a 
child ceases to be a minor . " This is asked with reference to chapter 92 of 
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the laws of the Twenty-eighth General Assembl relatin . . . 
the pension money of members of the Iowa Sol~iers' a!:Oethe dtsposttlon of 

I presume the doubt has arisen because f th f · 
govern~ent allows a pension for minosr undoer si:te:~ that the United Sta_tes 
3 of _sa1d cbaoter 92 is as follows: ''All members years of age. Sectton 
pensJOners and have a wife or minor childre h II of the_ home who are 
w_ith the. commandant at once upon receipt :f· :is a e::ioreqUJred to deposit 
his pensiOn money~ which shall be sent at once to psaid ;;f~beck, o?e half ?f 
dre_n, u~!ess the satd wife is proven to be a woman of i or m!Qor cht!: 
Thts betng the law of the state of Iowa, we cannot o tommoral character. 
other government to ascertain the meaning of th ~ . the statute of some 
would not be permissible. The law of this state ~efie;:s e:pt?yed. !hat 
and to the Jaw of this state alone we must look for~: at IS.~ mtnor • 
unmarried females under the age of eighteen . s definttioo. All 
the age of twenty-one are also minors and i:: ru\n~rs. ~11 males under 
erence must be bad to the taw of this st~te alone. pp ymg sal d section 3' ref-

But even if a different ru le prevailed, there is nothing in the U "t 
statute which de6nts a minor to be other and different from tb D1 es Stat~s 
state. The fact that the United States govercmeut allows e law. of t: ts 

m~nors u~d~r sixte~n years of age, does not change the meani:g~~n:~:nter: 
m1nor as_ 1: ts used tn _the s~atute of the United States. The enforcement 0 
the proVlstons of s~ctton 3 to some cases may work a serious hardsb" . f 
th~ _case unde~ ":htch th_e inquiry arose. T here may be cases co~~i~:=l~n 
ar~smg w~ere tt 1s practically impossible to pay one half of the ension y 
m~nor chtld of the member of the home. The law requires ~0 im 0t~i~~e 
tbt~g to be don_e. T he spirit of the law is that dependent minors s~all b: 
entitled to :ece1~e one half of the pension of the members of the h om e 
~here a mmor J.s no: dependent and has cut loose from a ll connection with 
h1s father and h1s r~stdence is unknown, I do cot think that the spirJt of the 
statute would ~equtre one half of the pension m oney of a member of th h 
should be retamed for an indefinite t ime fo r the purpose of carrying ~utot~= 
exact letter of t~e statute . But what sh ould be done in each par ticular case 
must be dete rmmed by the wise discret ion of the commandant a nd the board 

Yours respect fully , · 
M I LTON RRMLEY, 

AltorneJI-Gene'Yal . 

BoARD OF SuP~RVISORs--It has no power to demand the keys of 
th e reco rder s o ffi ce and take posseosion thereof by fore~. 

b DEAR SIR- I beg to acknowledge the receipt of the es teemed favor signed 
Y yo~r~el f a nd Mr · Barr, cha irman of your board o( supervisors a skin 
~y opmton as to wha t ought to be done in the confl ict between th'e newlg 
~ ected officers a nd those whose terms of offi ce would have expired on th~ 
seventh day of January, 1901, except for the Titus amendment 
h In reply • I will say that the board of supervisors has no po~er to demand 

t e keys of the recorder's office and take possession thereof by force The 
only way to test the right of the newly elected officers is by an ac~ion of 
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quo waffanto in the court. The officers elected at the last genera l election 
should make a demand (or the possess

1
ion of the office after they have fi:ed 

their bonds and qualified, and then the natural course would be an action 
of quo warranto to oust the incumbent. I n as muc~, howe~er, as such an 
action bas been tried between two county attorneys m W ashmgton ~ounty, 
and will be submitted to the supreme court at as early a day as poss1b~e for 
its decision thereon, as a test case, I would suggest that the. n ecesstty ~ f 
bringing other actions in different counties can probably be. a_vot ~ed by watt
ing for the decision in the Washington county case. A dectston m the Wash
ington county case is expected to be banded down by the s upreme cou rt up~n 
the second or third day of it s session, and the de lay to the n ew offi_cers 10 
taking p ossession of their offices, in case the- court holds they are entitled to 
do so, wil l be slight. The old officers holdingover andrefusingto surren_der 
their resoective offices, a re in my opinion officers de facto between the t1me 
of the e~piration of their ter ms of office and the time when the newt! elec:ed 
officers assume their dut ies , an d the business transacted by them tS valtd , 
and 1 do not see how loss or litigation can arise the refrom . 

Yours ve ry truly , 
CHAS. W . M ULLA N , 

Attorney-General. 

7 o Mr. A . P. Olsen, County Attorney, Leon, Iowa : 
January 9, 1901. 

S cHOOL F uND--Judgment rendered in favor of--While the law 
provides no method for the compromise of judgments rendered 
in favor of the school fund of the state, yet there are C!Tcum
sta nces under which compromises of this kind are very desir

able and may be made. 
DBAR S I R-Your favor of the 14th inst. has been receiv~d. ~here is no 

method, so far as I k now, provided by law for the comprom1se of JUdgm~nts 
rendered in favor of the school fund of the sta.te, but sometimes compror~nses 
of this kind are very desirable, and should be made, even though there tS no 

direct provision of law therefor. . 
1 would suggest this course of action: Have the audttor, _treasurer.' 

clerk, and the board of supervisors agree upon what they con~tder a fau 
compromjse. Have the money paid to the auditor, and a resolution adopted 
by the board of supervisors directing him to cancel the judgment, and under 
such resolution he can satisfy the record in the clerk's office. 

The money upon the judgment goes to the temporary school fund of your 
.county , and it is a matter which should be adjusted by the officers _of that 
county, and the mode of procedure which 1 suggested recommends ttself to 

my mind, as being the best. Very truly yours, CHAS. W. MuLLAN, 

AttOI'Wey-Gnun<l. 

To Mr. GtOf"ge A. Jeffers, Ll Mars, IOUJa: 
Jaooary 13, 1901. 
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WARRANTS FOR PER DIEM AND MILEAGE FOR Ex 0FPJcro MRM
BERS OF THE BOARD OF REGENTS OF STATE UNIVERSITY-The 
auditor of s ta te is auth o ri zed and empowered to draw warran ts 
for their per diem a nd mile age the same as for other regents 
not drawi ng salari es fro m t he state for the pe rformance o f the 
duties of a nothe r o ffic e . 
DEAR S rR-Your favor o f the 15th inst. is received, in which you say: 

''Your opinion is requested on the following, a.re the above named 
officers , when acting in the capacity of regents or trustees, entitled to 
the compensation referred to in sections 2617 a nd 2618, and is the 
aadi tor of state auth orized and empowered to d raw warrants for their 
per diem and mileage, the same as for other regents and t rustees not 
drawing salaries from the state of Iowa, as provided in section 1289 of 
the code?" (The o fficers re ferred to b eing the governor and superin
tendent of public instruction, both of whom are ex officio officen and 
members of the board of regents of the state university.) 

Upon determining t he question, I have made an examination of the 
history of th e legislation in regard to the salary of the governor and super
intendent of p u blic instr uction, as now fixed by law , and the compensation 
provided for regents of the state university, and liiUbmit the following opinion : 

The Thirteenth General Assembly increased the governor ' s salary from 
$2,000 to $3,000 per annum . The act by which such increase was made 
went into effect on the fifteen th day of April, 1870 . From that time to the 
present the salary of the governor has remained the same. 

T he governor and superintendent of public instruction were made mem
bers of the board of regents of the state university by the same legislature. 
The act by which they were made members of the board of regents provided: 
' ' The reg.ents shall receive no compensation except for mileage in traveling 
to and from the meetings of the b .)ard; which shall be at the same rate, and 
computed in the same manner, as the mileage allowed to members of the 
general assembly,'' etc. 

This provision was embodied in the code of 1873, and remained the law 
until l 888, at which time the Twenty·second General Assembly increased the 
compensation of the trustees of state institutions and regents of the state 
university by p roviding, '' that the trustees of state institutions, members of 
visit ing committees of the hospitals for the insane, and regents of the state. 
unive rsity , shall receive as their compensation four dollars ($4.00) per day 
for each and every day actually employed in the discharge of their duties, 
and the actual and necessary expense incurred while so engaged ; but in no 
case shall the amount allowed for expenses exceed five cents per mile by the 
nearest traveled route necessarily traveled in such business . " 

Chapter 77 of the laws of the Twenty-second General Assembly, with 
some changes, was embodied in the code as section 2617 thereof. 

The Sixteenth General Assembly repealed the act of the Thirteenth Gen· 
eral Assembly whereby the governor and superintendent of public instruction 
were made members of the board of regents of the state university, and 
enacted chapter 147 of the laws of the Sixteenth General Assembly in lieu 
thereof. This chapter, with some slight changes, was embodied in the code 
as section 2635, which is the present law in relation thereto. 

9 
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From this outline o( the history of this legislat ion , _it will be seen that the 
provisions of the legislature increasing the compensation of the members of 
the board of regents of the Iowa State University were made long after the 
governor's salary was increased to three thousand dollars ($3,000.00) a year. 

The governor and superintendent of pub lie instruction are bot~ by l_aw 
made members of the board, and all provi~ions of the statute, mcludan_g 
that by which the compensation of the members of the board of regents 1s 
fixed, applies to them, as it does to every other member _of_ such boar~. 
The duties of t he two offices held t:ythem are separate and d1sttnct, and dJ~
fereot and distinct duties are required in each. It is. a rule ~f _taw that ts 
well settled that the statutory recognition, whether d1rect or tndtrect, of the 
right to hold separate offices, ~mplies that the officer may have the salary or 

compensation attached to each. 

Collins v. United States, 15 Court of Claims, 22. 
United S tates v. Saunders, 120 U. S. 126 . 
In re Conrad, 15 Fed . Rep., 641. . 
Landra.m v . Un ited States, 16 Court of Clanns, 74 . 
Hartsott v. United States, 21 Court of Claims, 451. 
State v. Harrison, 116 !nd., 300. 
State v. Watker, 97 Missouri, 162. 
Philadelphia v. JJfartin, 125 Penn. State, 583. 
Cros,~~an v . Nightingill , 1 Nevada, 323. 
Presto1i v. U"iied States, 37 Fed. Rep. , 417 · 
Irwin v. United States, 37 Fed. Rep. 1 470. 

The legislature of our state, having provided. ~hat the governor and 
superintendent of public instruction shall be ex ofbcto ~embers of the board 
of regents of the state university, an d perform the dulles of sue~ office, and 
having provided that all of the members of such board shall recetve as com
pensation for their services four dollars ($4.00) per day and expenses, s~ch 
provision gives them the right to have paid to them the same compensatiOn 
as is paid to the other members of such boa.rd .• and under the. rule ?f law 
above cited 

1 
they are entitled to take and recmve the compensation pa1d. 

Tho auditor of state is, therefore, in my opinion, authorized and 
empowered to draw warrants for their p~r diem ~nd mileage, the same as for 
other regents of the university not drawmg salanes from the state for the 
performance of the duties of another office. 

CHAS. W. MULLAN, 

A ttomey· General. 

January 15, 1901. 
Hon. Fra,.k F. Af,.,ia,., Auditor of State. 

TRUSTEES OF IowA AGRICULTURAL CoLLEGE-Endowment fund
Loans made on account of-Loans may be made by the board 
of trustees, under section 2667, without being submitted to and 
approved by the executive council before being consummated. 
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DEAR SrR-I am in receipt of your favor of the 15th inst., in which you 
say: 

• 'I am directed by the executive council of Iowa to request you r 
opinion, in writing, as to whether loans made on account of the endow
ment funds of the Iowa Agricultural College, under the provisions of 
code, section 2667, should be submitted to and approved by the 
executive council, as are investments made under section 2666 . '' 

Sections 2655, 2666 and 2657 of the code aH refer to the endowment fund 
of the State College of Agriculture and Mechanic Arts and provide fo r the 
safe keeping and safe investment of such fund. 

Section 2665 provides that the principal of such endowment fund must be 
paid to, and held by the treasurer of state, except when it is Orawn out by 
the board of trustees for investment. 

Section 2666 provides that t he board of trustees shall manage and invest 
the endowment fund, which may be done in the bonds of the United States 
or this state , or in some other safe bonds yielding not less than five per cent 
interest on the par value thereof. Then follows the p rovision, ''But the 
proposed investment shall be submitted to, and approved by the executive 
council, before being consummated.'' 

'l'his provision was clearly intended by the legislature to apply to the 
investment of the endowment funds in bonds of the United States or of this 
state, or in some other safe bonds yielding not less than five per ceot inter- "' 
es.t. That is ro say, under the provisions of section 2666, the trustees are not 
allowed to invest the funds in the bonds n amed therein, without such pro
posed investment being first submitted to , and approved by the executive 
council .. 

Section 2667 provides that it (the board of trustees of the State College of 
Agriculture and Mechanic Arts) may loan the state funds; that is, the endow
ment fund of the college, upon approved real estate security, subject to the 
following regulations: Then follow the re g-ulations adopted by the legisla
ture for the control of the board of trustees in loaning such funds upon 
real estate security. Power is conferred by this section upon the board to 
loan the endowment fund of the college, upon the conditions, provisions and 
regulat ions expressed therein . 

As the legislature did not see fit to provide that the loan of such funds 
upon approved real estate security should be submitted to, and approved by 
the executive council before the loan was consummated t the provision con
tained in section 2666, which was clearly intended by the legislature to relate 
to the investment in bonds only, cannot be extended to loans made upon real 
estate security, under the power conferred by section 2667. 

Under this construction of the statute, I am clearly of the opinion that 
loans made by the board of trustees, under section 2667, do not have to be 
submitted to, and approved by the executive council before being consum· 
mated, as do loans ma.de under the provisions of section 2666. 

Respectfully submitted, 

January 16, 1901. 

CHAS. M. MuLLAN, 

Attorney-General. 

7 o A. H. Davids011, Secretary Executive Council. 
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ScHOOL Tow>~ SHIPs-lndependent districts-Consolidation of
Under such consolidation the township or district whose 
boundari es are so extended becomes by operation of law th e 
school township or district, having entire control for school 
purposeS: over the territory within the boundaries as extended. 

DEAR. SIR-[ am in receipt of your favor of the the 14th inst., in which 
you say: 

''Your official opinion is requested on the following question: 
''Chapter 89 of the acts of the Twenty-seventh General Assembly 

provides that 'the boundaries of a school township or independent dis
trict may in the same manner be extended to the line between civil 
townships, even though by such change one of the districts shall be 
included within and consolidated with the other as a single district.' 

• • By this provision, is authority given the board of directors of an 
independent district to abandon its school organization by uniting its 
territory with that of the school township? If so, does the school 
township have the same authority?" 

The language of section 1 of chapter 89 of the acts of the Twenty·seventh 
General Asssembly does not very clearly express the meaning and intent of 
the legislature, but the construction which must be put upon this language 
is, that a school township or an independent district may, by the concurrence 
of the boards of directors of each, extend the boundaries of either so as to 
embrace and include the school township or independodot district whose 
boundaries are not extended. '!'bat is to say, an independent district located 
in a school township may, by the concurrence of the bQard of the independ
ent district and the board of the school township, so extend the boundaries 
of the independent distrkt that it will take in and include tbe school town· 
ship; or the school township may, in like manner, with the concurrence of 
the two boards, extend its boundaries so as to take in and include the indo~ 
pendent district. 

Whenever the boundaries of either the school township or independent 
district are thus extended, the district whose boundaries are not extended is 
by operation of law consolidated with the district whose boundaries are 
extended, and ceases to exist as a school district or a school township, and 
the township or district whose boundaries are so extended becomes by opera
tion of law the school township or district having entire control for school 
purposes over the territory within the boundaries as extended. 

Tbe object of the legislature in enacting chapter 89 of the laws of the 
Twenty·seventh General Assembly, was to permit the consolidation of school 
townships and independent Clistricts for the purpose of enlarging the same, 
and to enable them to carry out the plan of central schoolhouses, to which 
tbe pupils are brought and returned home at the expense of the district . And 
such construction should, in my opinion, be given to the language of that 
chapter as will enable such plan to be put in successful operation. 

January 17. 1901. 

CHAS. W. MULLAN, 

Attorney-General. 

To Hon. R. C. Barrett, Superintendent PN!Jlic Insi ,..-uc/ion. 
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R uRAL J ~D EPEl'I<DENT DISTRICT- H ow formed-The phrase ~ ~in de· 

penden t d is tri cts," as used in sec tio n 2799, is a generi c term, 
a nd includes and is a p pli cable to all independent school dis· 
tr icts in th e state, wh~ther k now n as indepe nd ent districts or 
ru ral ind e pe ndent d is tri c ts. Rural inde pe nd ent districts may 
un ite, co nsolida te , and fo rm a single rural ind e pendent district 
unde r th e provi sio ns in the above section. 

DEA R. SIR-I a m in r eceipt of your favor of the 14th inst., in which you 
say : 

' 'Your official opinion is requested on the following question: 
' 'Section 2799 provides that independent districts located contigu

ous to each other may unite and form one and a single independent 
district. May rural districts located in the same manner unite and 
form a single rural independent district?" 

The meani~g of ~ ection 2799 is not very clear, and a short statement as to 
the history of its adoption by the legislature will materially aid in ascertain
ing its true meaning and intent. 

Section 1716 of the code of 1873, which was compiled from chapter 172 of 
the laws of the Ninth General Assembly, and chapter 33 of the law!l of the 
Eleventh General Assembly, made two classes o( school corporations-the 
'' Clistrict township'' and the ''independent district.'' 

These continued to be the only class of school corporations until section 
2744 of the code was enacted. 

Chapter 9 of title XII of the code of 1873 authorized the erection and crea· 
tion of independent districts in cities and towns and contiguous territory, of 
school townships, and nf subdistricts in district towoships. All were gov
erned by the law applicable to independent districts, and practically stood 
upon the same footing. 

Sections 1800, 1814, 1815 and 1819, code of 1873, section 1819 being as 
follows: 

1 1 Districts organi%ed under the provisions of the preceding four sections 
shall be governed and treated in every respect as provided by tho law 
creating independent districts." 

Section 1811 of the code of 1873 provides, ' 'independent districts located 
contiguous to each other may unite and form one and the same independent 
district, in the same manner," etc. 

Then follow the provisions as to the mode of uniting independent districts. 
This law clearly applied to all independent districhi, whether cities, towns, 
townships or subdistricts, which had been erected into independ~nt districts 
under the provision of law. 

Under the provisions of chapter 9, independent districts, whether includ· 
ing cities, towns, or rural territory, could consolidate and form one inde· 
vendent district. 

Section 1811 of the code of 1873 was re-enacted as section 2799 of the 
present code , with but slight changes in its language. The words "or if 
there be not teo, then a majority of such voters" was interpolated 'in the 
fourth and fifth lines of the section, as re-enacted; and the words "including 
cities and towns" was added to the section. 
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T hese additions to section 18ll in dica t e that it was the in te n t ion o f the 
legislature to make section 2799 apply to all i ndependent school dist ricts. 

Any independent district which compr ised a ci ty or town which had more 
t han ten legal voters r esidi ng wit hin its territory, a n d i f section 2799 h a d 
been by the legislature inte nded to apply only to urban independent distr ic ts, 
then the words which were interpolated in the section , v iz : ' ' o r if there b e 
not ten, then a m a jority of such voters 1 " would be withou t force; and the 
words ' ' including cities and towns, •' which were added to section 1811, 
clearly indicate that the provisions o f section 2799 were intended to a pply to 
ru ral dist ricts , as well as to in dependent di.,tricts in ci:ies a n d towns . 

In my op in ion the phrase ' ' in dependen t districts, " as used in section 
2799, is a generic t erm , a nd includes a nd is app licable t o a ll independent 
s chool dis t ricts in the s tate , wh ether k nown as independent dis tricts or rural 
indepen dent d istr icts . 

'!' h is being t rue , rura l in dep e n de nt d istricts m a y uni te, consol id ate and 
form a s in g le rural indepe n dent d istrict, b y the method p rovided in section 
2799 of the code. Respectfully submitted, 

CHAS . W. MuLLAN, 

A ttonuy· General. 
January 19, 1901. 

To the H01~. R. C. Barrett, Superintendent Public ftJstntction. 

MuLCT SALOONs-Statement of general consent for-Witness to 
signature-(!) Signatures to the petition, which are not wit
nessed by some one other than the signer thereof, should not 
be counted. (2) Withdrawal of signature-When names have 
been withdrawn from the petition by a written stateme nt filed 
with the county auditor, such names cannot afterwards be 
restored to said petition by a subsequent written statement of 
such persons. 
DRAR SIR-Your favor of the 18th inst., a sking my opinion, 

First. - '' Can a person who signs a statement of general consent for 
m ulc t s aloo n s , und e r chap ter 6 , title 12 of the code , witness the sign

ing o f h is own name t h ereto?" 
SeCOild.-' ' Where signers to a petition of con sent have withdra wn 

their n a m es ther-e from b y a written sta te ment fil ed with the boa rd of 
su pervisor s . can they afterwards w ithd raw such written sta tement and 
have their names counted upon the petition?'' 

I am very clear upon the first propositio n, tha t a person signing a petition 
o[ gener-al conseo t for mulct saloons , under chapter 6, t itle 12 of the code, 
cannot sig n his ow n n a me as a w it ness to h is signa tur-e . 

The p u rpose and object of section 2452 o[ t h e code w as t o p revent the 
for-gery of names u po n p e titio ns o f consent, or names b e ing attached thereto 
by fraud, and absolute ly req uire that every s ignature u pon such petition 
should be persooally w itnessed by some rep utable person who wa s present at 
the time of, and saw the name signed to the petition. 
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It would ce rtainly be contrary to all rules of law relating to the witness
ing of signatures to written instruments, to say that anyone signing n writ · 
ten instr ument might be a witness to his own signatur-e, where such a wit
ness is required by law . 

::nder this v~ew of the law of the c ase, the signatures to the petition 1 

wh1ch are not witnessed by some other than the signer thereof, ;;hould not be 
counted, under the pro\·isions of section 2-+52. 

The second question is not so easy of solution. So far as I know there 
has been no adjudication of the question, and the true interpretation of the 
statute can only be ar r ived at upon the general p r inciples goyeruing statu · 
t ory construction, 

It is of cou rse tru e, that anyone sign ing a petition of consent {or m ulct 
saloons h as t he absolut e r ight to wi th d raw h is n ame from s uch p etit ion by a 
written statement of co nsent filed wi t h the a ud itor of th e county, be fore 
a ction is ta ken upo n such peti tion. 

When s uch a state ment is fi led, the petit io n, a nd eve ry subsequent action 
t h ereon b y the boa r d, is as thou )lh the name of the person who has with· 
drawn his consent by such statement, was never signed to the petition. By 
such sta tement his name is, in effect, expunged and stricken from the 
petitio n. 

\Vhile it is true, as is said in Green v. Smith, 82 N . W. Rep., 448, that 
the board bas only to deal with the petition as it comes to it, and that any 
person that has signed such p etition can withdraw his name therefrom before 
action by the board, I am of the opinion that under section 2452, which pro
vides that ''no name shall be counted that was not signed withi n thirty days 
prior to the filing of said statement of consent" limits the time in which 
names can be signed to a statement of general consent between the time of 
the filing thereof with the auditor and thirty days prior thereto; that is, that 
no name can be counted upon such stQ,tement of general consent which was 
not signed thereto within thirty days prior to the time such statement was 
filed with the auditor. 

If a statement filed. with the auditor withdrawing names [rom a petition 
of consent has the effect of stri kiog such names from the petition, then a 
subsequent statement by which such names were sought to be replaced upon 
such petition, and the consent of the persons signing such subsequent state· 
ment thereby given for the sale of intoxicating liquors, under the provisions 
of what is known as the mulct law, such action would be, in effect, the 
a ttaching o f new names to the petition of con.sent after it had been filed with 
the auditor. 

The provision of section 2452 above quoted, in my opinion, prohibits the 
attaching of any oames to a petition of consent after the same is filed wlth 
the auditor. 

Every s ignature attached to the statement of consent is required to be 
w itnesse d by some reputable person, and this provision o[ law would not be 
complied w ith by the attaching or reattaching of names to s uch s tatement of 
consent b y a subsequent written statement fi led with the cou nty nuditor a'lk 
ing that the names of the signers thereof be counted upon such petition of 
consent, after they had been previously withdrawn therefro m. Such action 
would, in effect, be the attaching of signatures to the statement of consent 
in another and different manner than that provided by law. 
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In view of these facts, my conclusion is, that when names have been 
withdrawn from a petition of consent by a written statement filed with the 
county auditor before action by the board of supervisors , that such names 
cannot be !lfterwards restored to the petition and counted b y t he board 
under any subsequent written statement of the persons whose names have 
been withdrawo; and that the petition must go to the board o f supervisors, 
and they must act thereon as though such names had never been attached 
to the petition of consent. Respectfully subm itted, 

January 21, 1901. 

CBAS. W. MULLAN , 

Attorney-General. 

To tile Hon . N.J. Lee, Coutz!y Attorney, Estherville, Iowa. 

CITI ES AND TowNs-Election of officers thereof-Plan of change 
to be pursued by towns changing from such to cities of the 
second class. 

DEAR SIR-I beg to acknowledge the receipt of your favor of the 21st 
inst., asking my opinion in regard to the course to be ptlrsued by towns, 
which under the census of 1900 are eligible to become cities of the second 
class, in organizing into cities and electing the officers thereof. 

I desire to preface my opinion hereafter given you with this statement: 
The attorney~geoeral is not by law made the legal adviser of the mayor and 
officers of cities and towns; neither is the executive council of the state of 
Iowa . The mayor and officers of a town eligible to become a city of the 
second class should submit these qu~tions to its solicitor instead of to the 
attorney general, through you,r office. Inasmuch, however, as you have 
requested my opinion, it is respectfully submitted. 

The notice given by the executive council to such towns as are, by the 
census of 1900 eligible to become cities of the second class, having been 
given in accordance with the provisions of section 639 of the code, the town 
council, upon receipt thereof, should meet and enact an ordinanCe whereby 
the town is declared a city of the second class, and providing the frame
work of its government. 

This ordinance should provide for the election of the officers of the city, 
their duties, compensation, and provide for the perfecting of the organiza
tion of the town into a city of the second class. All of the assets of the 
town and property belonging to it, by operation of law then becomes the 
property of the city. Wards should be created and their boundaries defined. 

Notice should then be given by the mayor and recorder, that at the regu
lar municipal election to be held on the last Monday in March the officers of 
the city will be elected, and such notice should state where the polling places 
of such election will be located. 

The election should be conducted in the manner provided by law for 
general elections, and every qualifi~d elector who is a resident of the city or 
town at the time of the election and has been a resident of the precinct ten 
days prior tbere_to, is entitled to vote at such election. 
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There should be elected at such election, and biennially thereafter, a 
mayor, solicitor, treasurer, and assessor, who will hold their respective 
offices for the term of two years, and until their successors are elected and 
qualified. Two councilmen should also be elected from each ward, who 
shall determine by lot the length of their respective terms of office, and one 
shall bold office for one year and the other for two years after such election. 
Thereafter, one councilman shall be elected from each ward, who shall serve 
two years. 

All of the old officers of the town go out of office upon the new organiza
tion being perfected, and the new officers take their places and the control 
of the gove rnment of the city under the new organization. 

Sections 639 to 648 point out specifically the method to be followed in 
making the change from a town to a city of the second class , and if careful 
attention is given to the provisions of these sections, no mistake will be 
made. Respectfully submitted, 

January 23, 1901. 

CHAS. W. MULLAN, 

Attorney-General. 

To Hon. A . H . Davidsms, Secretary Executive Councit. 

ScHOOL DIRECTORs-Discretion of-It is a well settled rule of 
l.:tw that where a discretion is vested in a board or person 1 there 
is no power to compel the exercise of such discretion. If the 
board refuses to make an order for the withholding of money 
by the treasurer for the purchase of books for library purposes, 
it is doubtful whether there is any authority to compel the 
board to act in the premises. 

DEAR SIR-In my letter to Anna White, your county superintendent, I 
think I said to her that if a request came to me through you, as county attor
ney, the law required me to give an opinion. 

Such statement in my letter, however, was through inadvertence, as the 
law does not make it my duty to render opinions upon questions referred to 
me by county attorneys, and it is a rule of this office that the attorney-gen· 
era! will not give an opinion where be is not required by law to do so. 
However, as I wrote your county superintendent that I would give an opinion 
if the request came through you, as county attorney, I will, in this instance, 
waive the rule and answer the questions asked by you in your letter. 

Section 1 of chapter 110 of the acts of the Twenty-eighth General Assem
bly is not very clear or concise in its language. 

It provides that the treasurer of each school township, and each rural 
independent district in the state, shall withhold annually from the money 
received from the appointment of the several school districts, not less than 
five, nor more than fifteen cents, as may be ordered by tl1e board, for each 
person of school age residing in each school corporation, etc . , etc. , for the 
purchase of books, as provided therein. And when ordered by the board of 
directors, the provisions of section 1 shall apply to any independent district. 
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This section, by its provisions, vests in the board of dire~tors o( the school 
township or school district, the right, in its discretion, to fix the_amouot of 
money which shall be withheld annually by the treasurer, for hbrary pur-
poses, within the limit named in the section. . 

The money in the hands of the treasurer of the school townsh1~ or school 
district, can only be paid out upon the order of the board of directors, and 
he has no authority to withhold any part of the money in his hands, or to 
pay it out for any purpose whatever, except on the order of the board. 

If the board refuses to make the order upon the treasurer to withhold 
money, and the president and secretary refuses to sign an order for its pay
ment for library purposes, I doubt if there is any pow~r to compel it to do 
so, as it appears by the language of the act, that it was the inte~tion of the 
legislature to vest in the board the discretion to have the money Wlthheld and 
used for library purposes as in its jurlgment is deemed advisable. 

That is, the board, in its discretion, may order not less than five or more 
than fifteen cents for each person residing in the school district or school 
township, to be withheld by the treasurer from the money received from the 
apportionment, for library purposes, and paid out for that purpose on its 

order. 
lt is a well settled rule of law, that where a discretion is vested in any 

board or person, there is no power to compel the exercise of such discretion. 
This being true, if the board refuses to make the order fo r the withholding 
of the money by the t reasurer, or its payment by the treasurer for the pur
chase of books for library purposes, I doubt if there is any authority which 
can compel the board to act in the premises. 

RespecUully submitted, 

January 23, 1901. 

CHAS. W. MULLAN, 

Attorney-Generat. 

To Hon. Arthur G. Jotd«n, C01mty Attorney, Fairfield , Iowa. 

BANKs-Savings-Articles of incorporation-The articles of a 
certain bank ha\' ing been submitted for approval, are exam-· 
ined and approved. 
DEAR SIR-I have e:umined the articles of incorporation of the Citizen's 

Savings Bank of Lester, Iowa, and have given particular attention to the 
provisions of article 3 thereof. 

It is a general rule in the organization of corporations for pecuniary profit, 
that its charter or articles of incorporation may provide that it can com· 
mence the transaction of its business when a portion of its authorized capital 
stock bas been subscribed and paid in. 

The statute of Iowa providing for the organization of savings banks does 
not make any change in this general rule as to the organization of corpora· 
tions fo r pecuniary profit. 

Section 1842 provides that the articles must name the amount of the 
capital. 

Section 1843 provides that the paid up capital of any savings bank shall 
not be less than ten thousand dollars ($10 ,000) in cities, towns or villages 
having a population of ten thousand or less. 

\ 
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. Section 1853 provides ''the capital stock o£ savings banks shall be divided 
mto shares of one hundred dollars ($100) each, issued or acquired only upon 
full parment of the sums represented by them.'' 
. Section 1856 provides that the capital stock of savings banks may be 
mcreased by an affirmative vote of two-thirds of the shares thereof at the 
stockholders' meeting, called as provided in the section. 

Under tbes~ provisions of the statute relating to the organization and 
conduct of savmgs banks, I see no objection to making the authorized capi· 
tal st_oc.k o~ the savings bank twenty-five thousand dollars ($25,000), and 
perm1tt10g H to commence to transact business when twelve thousand dollars 
($12,000) of that stock has been subscribed and fully paid. 

1 think such a provision is in harmony with the statute, and that article 3 
of the articles of incorporation submitted, is not objectionable upon that 
ground. Respectfully submitted, 

January 26. 1901. 
To Hon. Fran/:. F. Aferria,t, Auditor of Stale. 

CBAS. "'·MULLAN, 

Alto,-ney-Ceneral. 

DEPARTMENT OF AGRICULTURE-Use of funds- Its board has no 
power or authority in law to expend any part of its fund for 
the purpose of maintaining an exhibit of Iowa products at the 
Pan·American Exposition, to be held at Buffalo, N.Y. 

DRAR Sta-Upon a careful examination of chapter 58 of the laws of the 
Twenty-eighth General Assembly, by which the department of agriculture 
was organit.ed. and which confers the powers and prescribed the duties of 
its officers, l find no authority for the board to use any part of the funds in 
its treasury for the purpose of making an exhibition of agricultural products 
of the state at the Pan-American Exposition to be held at Buffalo, N.Y. 

Section 6 of the act confers upon the board the general supervision of the 
several branches, bureaus and officers embraced in the department of agri
cult~re, and impos~s upon the board the duty of looking after and promot ing 
the mterest of agnculture, agricultural education, animal and other indus
tries throughout the state; of investigating all subjects relating to improved 
methods, appliances, machinery, and the diversification of crops and 
products, also the investigation of the prevalence of contagious diseases 
among domestic animals, of destructive insects and fungi in grain, grasses 
and other plants; of the adulteration of foods, etc., and of reporting the 
results of such investigations with recommendations as to remedial measures 
for the prevention of damage resulting therefrom. 

-:r:hese powers and duties are broad and general in their nature, and should 
be hberally c-onstrued. It cannot, however, be said that an exhibition of 
agricultural products of the state at the Pan-American Exposition falls within 
any of the powers conferred upon the board, giving the statute the most lib· 
eral construction of which its language is susceptible. 
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The use of the funds of the a gri cult ural d epart ment for the purpose sug· 
gested, would open the door for t he ir use fo r m any purposes no t named in 

the statute. 
It might be tho11ght ad visable fo r the board to appoin t a commission to 

visit Europe or South A merica , for the purpose of invest igating the lates t 
appro,·ecl agri cultura l methods in eithe r of those countries, or to make an 
exhib ition of a gricu ltura l products in a foreign country, and to appropriate 
the money of the department for the pa yment o f the expenses connected with 
such invest igation o r exhi bit . 

And it could be cla imed with equal reason that such commission or exhi
bition in a foreign country , would be in the interes t of Iowa agriculture. 

Jam clear tha t the powers of the board to expend tbefundsof the depart
ment do not permit the expenditure for either of the purposes named , as 
ucb expenditure would be wholly outside of, and beyond those contemplated 

by the legislature when the department was created, and the powers of the 
board defined. 

1 am therefore of the opinion that the board of the department of agri
culture, however much it might be desirable, has no power l)r authority in 
law for the expenditure of any part of its funds for the purpose of maintain· 
ing an exhibit of Iowa products at the Pan-A merican Exposition to be held 
at Buffalo, N.Y. Respectfully submitted, 

January 29, 1£01. 
To Hon. S. B. Pacllard, ftfarslullltown, Iowa. 

CHAS. W. MULLAN, 

Attorney-Ctneral. 

BOARD OF ScHOOL DIRECTORs-( 1) Under section 28G1 of the 
code, the school board of a township is authorized to reduce 
the number of school districts within the township. (2) It 
may provide that there shall be no subdistricts, and that the 
schools of the corporation shall be governed by a board of 
three directors chosen from the township at large. 

DKA.lt SIR-Your favor of January 14th is received, in which you request 
my opinion upon the following questions, viz: 

''Does the board have authority to reduce the number of subdis

tricts?" 
''May it provide that there shall be no subdistric ts, and that the 

schools of the corpOration shall be governed by a board of three 
directors chosen from the township at large?'' 

Section 2801 of the code provides: 
''The board of any school township may, by a vote of a majority of all 

the members thereof, at the regular meeting in September, or at any special 
meeting called tht: reafter for that purpose, divide the school township into 
sub-districts, such as justice, equity and the interests of the people require, 
and may make such alterations of the boundaries of sub-districts heretofore 
formed as may be deemed necessary." 
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Then follow p rovisions in relation to the boundaries of such d istri cts a nd 
of sub~equent alterations thereof be ing leg bly and d ist inctly designated 
upon the plat , etc. 

This ~ection gives to the board full power to establish sub-dist r icts within 
the township, to a lte r or change their boundaries, as sha ll be deemed to the 
~st interest of the people, and to discontinue any distric t o r d ist ricts within 
the township, in the discretion o f the board . 

The section is a re -enactment, in all of its material parts, of section 1796 
of the code of 1873, which was construed by the supreme cou rt in Morgan 
v Wilfiey et al. , 70 Io wa , 338. 

J udge Beck , in delive ring the opinion in that case , said : 
• 'While the red istric ting and the organtzation of a new district are to be 

regarded as va lid , ha vin g been approved by the county superintendent, it 
cannot be held that the d istrict board may not, in the exercise of its discre
tion, change the sub-districts and dispense with the new sub-districts in a 
lawful manner , if in the exercise of its lawful discretion the board finds it to 
the best interest of all the parts of the district . The new district is not to be 
regarded "sa permanent thing, which the board, or any subsequent board 
cannot change , for sufficient cause. The power to redistrict and change sub
distr icts , as conferred upon the board by t he statute, and action in that 
d irection, if sufficient cause, cannot be regar1ed as unauthorized." 

lt follows as a logical sequence, that if authority is given the board of 
d irectors by section 2801 to discontinue any sub-district within the school 
township, it may, if the best interest of the people demand such actio a, dis
continue all, and restore the territory to a school township. 

H this is done by the board, then the provisions of the statute for the 
government of school townships will at once become applicable to the 
changed conditions, and the territory within its boundaries will be governed 
by the provisions of statute relating to th!! government of school townships, 
as though the same had not been previously sub-divided. 

Section 2752 of the code provides: 

''When a school township is not divided into sub-districts, a board of 
three directors shall be elected at large, on the second .M:onday in March, by 
all the voters of the school township." 

After the sub-districts have been discontinued, the township is, of course, 
no longer divided into sub-districts, and necessarily falls within the provis
ions of section 2752, and its affairs should be controlled by a board of three 
directors, as therein provided. 

Under this construction of section 2801, I am of the opinion that the school 
board of a school township bas the authority to reduce the number of school 
districts within the township. 

SecoNd. -That it may provide that there shall be ao sub-districts, and 
that the schools of the corporation shall be governed by a board of three 
directors, chosen from the township at large. 

Respectfully submitted, 

January 31, 1901. 

CuAs. W. MuLLAN, 

Atlo,.,q-Ce,.eral. 

To HoN. R. C. Barrett, Superintendent Public Instr-uction, 
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BoARD OF SuPERVISORs-Power of to contract with private hos
pital for the care of in sane-A contract by said board with a 
private hospital for the care of the insane who are county 
charges, for a period of ten years, is against public policy and 
absolutely void. 
DEAR. SrR-1 beg to acknowledge the receipt of you r favor of the 26th 

inst., in which you ask an opinion as to the right of a board of supervisors 
to make a contract with a private hospital for the care of the insane which 
are a county charge, for a term of ten years. 

Upon this question I submit the following opinion: 
The question is one of some difficulty, and perhaps its true solution can 

only be reached by d etermining the principles upon which the power of 
boards of supervisors of counties are based . 

A county organization is created almost exclusively with a view of the 
policy of the state at large, for purposes of political organization and civil 
administration, in matters of finance, education, of provision for the power 
of military organization , of the means of travel and transport, and especially 
for the general administration of justice. 

With scarcely an exception, all the powers and functions of a county organ
ization are for the d irect and exclusive reference to the general policy of the 
state, and are in fact but a branch of the general administration of that 
policy. 

They possess such powers as have been conferred by the constitution and 
legislative department of the state. Such powers are of a public nature, and 
should be exercised in such manner as will best promote the interest and 
advance the welfare of the people. 

The right to exercise the power so conferred by the state is lodged almost 
wholly in the board of supervisors, and under the statute, the duty is 
imposed upon them to make proper provision for the care, custody and sup
port of the poor and insane of the county, who are public charges. 

In making such provision, however, they must act within the scope of 
the authority conferred by the state, and if they attempt to go beyond that 
an.d enter into any contract which is contrary to public policy, such contract 
is invalid, and cannot be enforced. 

Section 410 of the code provides for the election of the members of the 
board of supervisors, and that their term of office shall be three years. 

Section 415 of the code provides: 
''The board of supervisors at its first meeting in each year, shall organize, 

by choosing one of its members as chairman, who shall preside at all its 
meetings during the year.'' 

The membership of the board, and its organization, would therefore be 
changeu many times during the existence of such a contract, and the ques
tion presented is: Can a board of supervisors make a contract which shall 
take away from the newly elected members, and the board as annually organ
ized, the control over affairs which has been vested in it by the state as 
part of the governmental powers. 

In Milliken v. County of Edgar, 142 Ill. , 528, it is said: 
• • At the time the contract was attempted to be made, the members of 

the board of supervisors were elected annually. Each member held his 
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o ffichc ~or the

1 
term of year a~d no longer. The board was clothed with 

aut onty to evy taxes to ra1se funds to support paupers th' . . • or IS power 
was acqu1red to be exerc1sed annually In view of thes · · . . e prOVISIOns of the 
statute, 1t would be unreasonable construction of the stat t 1' d 
h . u e re 1e upon to 

old that the leg1slature intended to clothe the board with a th 't · . . u on y to enter 
1nto a contract with the keeper of the poorhouse to run for the term 

0 years . " f three 

In Board of Commissioners v Taylor 1?3 Ind 1' 1·t · 'd , , • ' - ·, "*" , ts sat : 
\Ve note, as a matter of law * * * that the m b h' . ' em ers 1p of the 

board w11l be changed as many 11s three times from the d t f h . . ·· a e o t e employ-
ment to the exp1rat10n of the term of service unless some of 't b . • 1 s mem er · are 
re-elected, and 1n that case the term of office will be different 

''Unless some of the members are re-elected there must be a.n e t· 1 
· h b · n 1rec1noge 
1n t_ e ~em ersh1~ of the board between the date of the employment and the 
exp1ratwn of the tu:qe covered by the contract. 

''This contract deprives the board, as re-organized from ya t of 
th · h . ~ar o year, 

e ng t to employ 1ts attorneys for the next following year." 
, ~~f S:eldon v. Board of Commissioners, 48 Kan., 356, it is said: 

t e board of c_ounty_ commissioners of a county could tie the hands of 
a subsequent board m des1gnating the official newspaper and in co t t' f · . . • n rae mg 
or county pnntmg, 1t might tie the hands of subsequent boards for several 

years. At lea~t for what would be a reasonable time; and it would be diffi
cult to determ1?e what, under all of the circumstances of the case, would he 
a reasonable tlm_e. . It follows logically that a board of commissioners of a 
county must be hm1ted to one year, or until the body if dissolved or else it 
power is unlimited in this respect." ' s 

Th~ o?inion announced in Sheldon v. Commissioners, was reaffirmed in 
CommiSSloners v. Smith, SO Kan., 350. '!'he same principle of law is 
laid down in State v. Layton, 28 New Jersey Law, 244. 

The same priaciple is recognized in State v . Planter, 43 Iowa 140 and 
Adams, justice, in delivering the opinion in that case said: ' ' 

''As the statute provides that the steward may be r~moved at the pleasure 
of th~ board, the defendant was of course removable, unless the board bad 
d~pnv~d themselves of that power by the said contract which they had made 
w1th h1m; but we are of the opinion that a board of supervisors cannot con
tract with a favorite appointee for such a time and salary as they may see 
fit, so as to deprive subsequent boards, or even themselves, of all control 
over the matter." 

T~e taxes necessary to be levied in a county for the support of the poor 
and msane, are requ1red by statute to be levied annually, and the board of 
supervisors must make such levy upon the estimated cost of the care of the 
poor and insane for th e ensuing ye~r, and it certainly would be against pub
lic policy to permit a board of supervisors to make a contract for the support 
of its insane and poor which would leave nothing to its successors except the 
levy of the tax to raise the money necessary to carry out such contract. 

The boar.l of supervisors as it is annually organized, must, in my 
opinion, be absolutely free to exercise the governmental powers which 
have been conferred upon it by the state; and such freedom cannot be 
abridged by any contract, the effect of which is to take from the newly
elected and newly-organized board the right to exercise such powers. 
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In Burkhead v. Independent District of Independence, 107 Iowa, 29, it 
was held that the board of directors of an independent school district did not 
have the power to enter into a contract for the employment of a superintend
ent of schools for a term of five years, although such contract is not 
expressly limited by statute. This decision is in harmony with those of 
Illinois, Indiana and Ohio, and is founded upon reason and sound princi
ples of law. 

Under the principles of law enunciated in the cases referred to, I am 
clearly of the opinion that a contract by a board of supervisors with a private 
hospital for the care of the insane who are county charges for a period of 
ten years, is, for the reasons stated, against public policy, and absolutely 
void. Respectfully submitted, 

February 1, 1901. 

CHAS. W. MuLLAN, 

Attorney-General. 

To Hotl. W. H. Killpack, Council Bluffs, Iowa. • 

refund Fart of fee charged 
incorporat ion-Under the 
state cannot refund a part 

SECRETARY OF STATE-Power of to 
for filing amended articles of 
facts herein stated the secretary of 
of such filing fee al ready paid . 

DRAR SrR-1 beg to acknowledge receipt of your favor of the 1st inst. , 
asking my opinion as to whether you can refund to the Working Men's 
Building and Loan Association of Missouri Valley, Iowa, any part of the fee 
of $314 paid by it for the filing of its amended ar t icles of incorporation, 
on the 24th day of August, 1900? 

Section 1891 of the code requires building and loan associations to become 
incorporated under the general incorporation laws of the state . 

Section 1618 provides that such corporations may endure for a term not 
exceeding twenty years, and the amendment thereto-chapter 56 of the laws 
of the Twenty·eighth General A~sembly-provides that upon the renewal of 
such corporation, and t he filing with the secretary of state of its articles of 
incorporation by which the renewal is made, it shall pay a fee of twenty-five 
dollars, and an additional fee of one dollar for all shares of stock in excess 
of ten thousand dollars, the entire fee in no event to exceed two thousand 
dollars. 

And upon the filing of its amended articles of incorporation, as provided 
therein, the secretary of state shall issue a proper certificate for the renewal 
of the corporation. 

The act of the Working Men's Building and Loan Association, in filing in 
the office of the secretary of state its articles of incorporation, which were 
approved by the executive council July 9, 1900, was in effect a renewal of the 
corporation, which extended the time of its existence twenty years from 
July 9, 1900. 

By so doing it became liable to pay the fees required to be paid the sec
retary of state, under chapter 56 of the laws of the Twenty-eighth General 
Assembly, and having complied with this requirement of law by the pay-
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ment of the fees pro~·ided for in said chapter, it is, in my opiniou, not cmtl
tled to have repaid to it any portion of such fee. 

From July 9, 1900, to the present time, it bas been transacting its butl· 
ness under its amended articles of incorporation, which renew the time of 
its existence, and it cannot now, in my judgment, by any mendmtoat 
which it may make in redncing the time which such corJlOration shall 
endure under its articles of incorporation, alter or change its liability to pay 
the fees which were required when its articles were approved July 9, 1000. 

I am therefore of the opinion that no portion of the fee puid. ~ , the 
Working Men's Building and Loan Association of Missouri Valley, Iowu, 
can, under the circumstances, be repaid or refunded to it. 

Respectfully su.bmitted, 
CHAS, "\V. MtJLI..A.N, 

February 2, 1901. A tlorney-Genert~l. 

Tt.> Han. TI-". 8. Mo.~rtin, Secretary of Stale. 

DEPARTMENT OF AGRICULTURE-Printing and binding of Iowa 
Year Book. 

The provision of section 2 of chapter 58 of the laws of 
the Twenty-eighth General Assembly is inoperative ;md !;Uch 
book must be printed in the regular and usual way by the state 
and p.a.id for out of the state's funds, the same as oU1er reports 
and documents required by law to be printed. 

DRAR SlR-1 have given your request, that 1 make an e11:am:inaotioc of 
the statute, and determine how aud where the year book of the agr!cul
tu ml department shall be printed, and from what fund the cost of 1mch 
printing shaH be paid, careful consideration, and have arrived at the follow
ing conclusion: 

Section 11 of chapter 58 of the laws of the Twenty-eighth {iene:rru 
Assembly. h•t which the department of agriculture is created, pwvlrl.c:s: 

"The Iowa Year Book of Agriculture shall he p:riutedand bound 
in cloth, in such number as the executive coun.cH may d!n~ce-t, tn be 
distributed as follows: One copy to each state af!k-er an~l membM 
of the general assembly ; ten copies to the state tibracy; and. ten 
copies to the libraries of the state univers!ty and state ooUege o£ agri
culture and mechanic arts; one copy to each library in the state open 
to the general public ; one copy to the president and secretary of each 
county and district agricultural society ; [one copy to the board of 
supervisors of each county in which there is no agricultural society, 
and the balance as may be directed by the board o·f agriculture." 

This provision of section 11 directs the printing and distribution of the 
agricultural year book, and if there is no particular or specific method pro
vided by the statute as to the manner in which the same shou ld be printed, 
or the fund !rom \Vhich the cost of such printing should be paid, it would 

10 
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bt: the duty of the state printer, under the provisions of chapter 5 of the 
code, to print such book as one of the reports of a state department, and he 
would be paid therefor at the same rate , a n d in the same m a n ner as he is 
paid for other books of like character which he is required by law to print. 

Following the provision o f section 11 above quoted, is this p rovision : 

'' The executive council shall receive competitive bids for t h e print
ing and binding:o£ th e year book, and let the contr act to the lowest 
responsible bidder ; such \lid d in g, h owever , shall be confined t o con
cerns in Iow a , and to persons or corporations paying th e u nion sca le 
of w a ges . ' ' 

T h is provision is entirely sep arat e from the fi rst p art o f th e sec tion 
q uoted , a nd relates to the duty to be p erformed by t he executive council in 
re fe rence to the manner in which the year book sha ll b e p ri n ted, a n d in no 
way m odifies the p rovisio ns which requ ire th a t t he boo k shall be p rinted and 
d istributed a s p rovided in such sec tion. 

Section 10 of the same chapte r, in p rescr ib in g the duties o f the secreta ry 
o f the board prov ides : 

'' He shall compile and superin tend the printing o f the annual 
rep ort o f the state dep artmen t of a griculture, which shall be entitled the 
Iowa Year B ook of Agriculture , and shall include t h e annu al report 
o f the dairy comm iss ioner, the state d airy association, and the {ow a 
a gricultura l experiment station, the annual report of the s tate veteri
narian , the Iowa weather a nd crop service report, the Iowa improved 
stock breed ers' a ssociation, or such part thereof as the executive 
committee may d irect, and such other reports and statistics as the 
board may direct, which shall be published by t he state." 

This p rovision in express terms provides what shall be includ~:d \17ithin 
the yea r book as compiled by the secretary, and that it shall be published 
by the ~ate. 

It is clearly, therefore, the duty of the secretary of the agricultural 
department to prepare and compile a year book, and of the department 
to have the same published by the state, as provided in section 10. 

By the provisions of section 11 above quoted, the legislature attempted 
to provide a method by which the contract for the printing and binding of 
the year boo k should be let to the lowest bidder, and if such provision has 
become effective, it undoubtedly takes the printing and binding of the book 
out of the hands of the s tate printer and binder, unless the contract should 
be awarded to them. upon competitive bids .. If, on the other hand, such 
provision is for any reason inoperative, then the book must be printed and 
bound by the state, the same as are the reports of other departments-that 
is , by the state printer and binder. 

Before the provision of section 11, for the letting of the contract to the 
lowest responsible bidder could become operative , it was necessary that the 
legislature should provide, by appropriation or otherwise, a fund out of 
which the cost of the printing and binding under such contract could be 
paid . It would be idle to say that the executive council should receive com
petitive' bids for the printing and binding of a year book, open such bids 
and award the contract to the lowest responsible bidder, when no funds 

REPORT OF THE .A.TTORNEY-G"E,' ERAL. 14:7 

w ere provided by the legislature to carry out the contract, or pay for the 
work done the reunder. 

It is therefore in my opinion absolutely necessary that the legislatu re 
should provide the means by which such contract can be carried out b' the 
executive council before the provision of section 11 above quoted can beco me 
operative. 

No provision was made by the Twenty·eighth General Assembly to pny 
the cost of the prin t ing and binding of the agricultural year book, and no 
fund \vas designated out of which the cost thereof could be paid. 

I am therefore of the opin ion that the provision of section 11, in relation 
to receiv ing competit ive bids for the printing and binding of the yenr book 
by the executive cou ncil is inoperative, and that such book must be printed 
in t he r egular and usual \vay by the state, and paid for out of the s ta te 
funds the same as other reports and documents required by law to>be 
p r inte d. Respectfully submit ted, 

. CHAS. W . MuLr.AN, 
A tton ley- C!meral. 

Febru ary 4., 1901. 
To Hon . G. H. Van Hou tfm , .Secretary Department of Agricr1lt1~re. 

I NSURAN CE CoMPANI E S- LIFE- ( I ) Such companies desiring to take 
and carry casualty risks must first a?opt. amendments. to th;ir 
articles of incorporation, unless the1r arttcles at the ttme g1ve 
them the power to accept and carry such risks . 

(z) Such companies desiring to write such risks should organize 
a separate casualty or accident department, and all of the 
business of such department should be transacted directly in 
accordance with chapter 4, title IX of the code. 
DEAR SIR-I beg to acknowledge the receipt of your f_avor of F~bruary 

1st, enclosing a communication from Messrs. Dudley & Coffin, a~ktng ~he 
position of the auditor's department upon life insurance companies taktng 
and carrying casualty risks, under chapter 61 of the laws of the Twenty-

eighth General Assembly. 
The questions asked by Messrs Dudley & Coffin re fer .to the p olicy of the 

auditor's department of the state rather than .to the ques tions of law. , 
It is important that a correct policy of action be adopted by the audlt.or s 

department which shall be adhered to hereafter in p a ssing up.on the.vartous 
q uestions tha t will arise in regard to life insurance compames taking and 
carrying casualty risks; in view of this , I will give in a general way th~t 
appears to me to be the policy which should be adopted by the aud tor s 

department and the attorney-general. It 
First .-All life insurance companies desiring to take and carry casu~ Y 

risks as specified in subdivision 5 of section 1709 o! the c?de, must li:st 
adop~ amendments to their articles of incorporation clothmg them wtt~ 
power to d.o so, unless their articles now give them the power to accept an 

carry such risks. 
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Second.-Every life insurance company which sees fit to avail itself of 
he provisions of chapter 61 of the acts of the Twenty-eighth General 
Assembly, should organize a separate casualty or accident department, and 
all the business of such department should be transacted strictly in con
tormity with chapter 4 of title IX of the code_ 

This chapter provides that the articles of incorporation of all companies 
which seek to take and carry casualty and accident risks, must be submitted 
to the auditor and attorney-general for approval, before they are permitted 
to transact business within the state. 

When any life insurance company desires to bring itself within the pro
visions of chapter 61 of the acts of the Twenty-eighth General Assembly, 
and to clothe itself with the power of taking and carrying casualty and 
accident risks, it must submit to the auditor and the attorney-general its 
articles of incorporation for their approval, as such articles constitute the 
charter under which it is authorized to transact business of any character. 
It follows, therefore, that before it is authorized to transact the business of 
taking and carrying casualty risks its entire articles of incorporation, under 
which it is authorized to do business, must be submitted to and approved by 
the auditor and attorney-general. 

The provisions in regard to electing a first board of directors, and other 
provisions which apply to new companies organized for the purpose of tak
ing and carrying casualty risks, would not apply to a life insurance company 
organized at the time chapter 61 of the acts of the Twenty-eighth General 
Assembly became a law, and therefore such provision would not have to be 
followed by a life insurance company availing itself of the provisions of such 
chapter. 

As before suggested, the casualty insurance should be strictly a separate 
department of a life insurance company, ~nd the funds of such separate 
department should be handled and invested strictly in accordance with the 
provisions of chapter 4, and the provisions of chapters 6 and 8 of title IX of 
the code would ~t be applicable to the funds of such department. Its life 
funds would be invested in compliance with the provisions of chapter"' 
and 8. 

The provisions of chapter 4-that companies doing business thereunder 
shall charge as a liability a reserve equal to forty per cent. of the amount 
received as premiums or unexpired risks, which amount of reserve shall be 
considered unearned premiums-would be applicable to the casualty depart
ment alone, and the provisions of chapter 6, which provides for a reserve 
upon life policies computed according to the American table of mortality, 
etc., would be applicable to the life department alone, and neither should be 
confused with the other. 

'l'he provisions of chapter 4 would apply to the accident department 
alone, and the provisions of chapter 6 above referred to would apply to the 
life department alone. 

I think the provisions of chapter 4, which does not permit companies 
organized thereunder to incur any risk to an amount in excess of ten per 
cent. of the paid up capital of the company unless such excess is reinsured, 
is applicable to the casualty department as organized under the provisions 
of chapter 61, and such percentage should be computed upon the paid up 
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capital of the life insurance company seeking to avail itself of the provisions 
thereof. 

Under this view, a life insurance company seeking to transact accident 
business, would be limited in taking casualty risks to ten per cent. of its paid 
up capital, but this provision would in no \Vay affect its right to take life 
risks in excess thereof, as now provided by law. 

The fact that a life insurance company avails itself of the provisions of 
chapter 61, in no way changes its obligation to deposit its securities as a life 
insurance company with tbe auditor of state, but it will not be required to 
deposit the securities taken by its accident department. That is, it will still 
be required to deposit its securities with the auditor of slate, so far as its 
life department is concerned precisely as it is now requited to do, and will 
be permitted to retain its securities, so far as the accident department is con
cerned, the same as other accident insurance companies organized under 
chapter 4. 

The provisions of chapter 4, in regard to forfeiture, suspension and can
cellation of policy for nonpayment of premiums, and notice in writing to be 
served upon the insured by registered letter or otherwise, and the customary 
short rates to cancel policies, etc. , cannot be held to apply to the li(e depart
ment, and its life policies will not be ,;ubject to such provisions. Its casualty 
or accident policies only will be governed by these provisions of chapter 4. 
This, I believe, answers all the inquires made by Messrs. Dudley & Coffin, 
and states my views of the law, and the policy which I think should be 
adopted as to life insurance companies taking accident and casualty risks, 
under chapter 61 of the laws of the Twenty-eighth Gener·al Assembly. 

February 5, 1901. 

Respectfully submitted, 
CHAS . W. MULLAN, 

Attorney-Ge1teral. 

To Hmt. Frank F. 1J1'erriam, Auditor of Stale. 

STATE LIBRARY-State Historical Department-Consolida-
tion of-( I) The debts contracted by the state historical 
department prior to January I, rgor, should be paid out of the 
annual appropriation credited to that department for the year 
rgoo, except such as hereafter referred to. 

If, after paying such debts, any portion of such appropriation 
remains unexpended on January I, rgoi, the auditor should 
charge the same off. . 

(2) The appropriation of $4,000 made by the Twenty-etghth 
General Assembly, was not discontinued by the provisions of 
chapter I 14 thereof, or upon the consolidation of th~. two 
boards. It, therefore, remains as a separate and addttiOnal 
appropriation made to the historical department for its support 
and maintenance. 
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DBAR Sm-ln reference to your inquiry a.<> to the effect of the consolida
tion of the state libr ary and sta te historical department, under chapter 114 
o[ the laws of the 'l' wenty-eighth General Assembly, upon the different 
appropriations made by the legislature for the suppcrt of these depart
ments, 1 submit the following opinion : 

Section 1 of chapter 114 of the laws of the Twenty-eighth General Assem
bly provides : 

• • That the board of trustees of the Iowa state library , and the 
board of t rustees of the Iowa historical department, be, a nd the same 
are hereby empowered and directed to consolidate the miscellaneous 
portion of the Iowa state library (exclusive of the law section} or so 
much thereof as shall be regarded by said board as advisable , with 
the historical department; the aforesaid consolidation to take e ffect 
on the first day of January, 1901, or at any such later date as said 
trustees may direct; and that on and after January 1, 1901, the 
board of trustees of the Iowa state library a n d the board of trustees 
of the Iowa state historical department shall cease to exist as such and 
the aforesaid boards shall by this act become the boanl of trustees of the 
state library and historical department of Iowa, and the newly consti
tuted board shall thereafter be charg ed with aU the duties and respon
sibilities imposed upon the boards aforementioned, and possess all the 
powers thereof. " 

This section provides for two distinct consolidations: 
First .-'£he consolidation of the miscellaneous portions of the Iowa 

state library, or ;;o much thereof as may be regarded by the board as advis
able, with the historical department. 

This is the consolidation of the material and tangible property of the 
l ibrary and histor lcal department, and the board is authorized to make such 
consolidation on the first day of January, 1901, or at such time thereafter as 
it may direct. 

Second. -The consolidation of the board of trustees of the Iowa state 
library and the board of trustees of the Iowa state historical departm,nt. 

On the 1st day of January, 1901, by operation of law, under the provi
sions of section 1, of chapter 114, of the laws of the Twenty-eighth General 
Assembly, the board of trustees of the Iowa state library and the board of 
trustees of the state historical department were consolidated and ceased to 
exist as independent boards. 

The consolidated board is thereafter known as the board of trustees of the 
state library and historical department, and it at once became charged with 
the management and control of the state liorary and historical department 
of Iowa, and was invested with all the powers theretofore exercised by the 
board of trustees of the Iowa state library and the board of trustees of the 
Iowa historical department. 

Upon such consolidation, the Iowa state historical department, as a sep
arate and independent department, ceased to exist, and the control and 
management of its business and affairs was vested in the newly constituted 
board. 

Section 2879 of the code provides for an annual appropriation for the 
support of the historical department of six thousand dollars. This section 
remained in force until the provisions of chapter 114, of the laws of the 
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Twenty-eighth General Assembly, became operative; and the appropriation 
of six thousand dollars for the year 1900 for the support of the historical 
department is a fund out of which all of the expenses of that department 
should be paid until the boards of the two departments were consolidated 
under chapter 114. 

That this was the intention of the legislature when chapter 114 was 
enacted, is made clear by the language of section 5 of that chapter, which 
provides: 

' 'There shaH be annually appropriated from any money in the 
state treasury not otherwise appropriated, the sum of ten thousand 
dollars for the use of the state library and historical department o.nd 
museum, and the sum of twenty-five hundred dollars for the sepo.rate 
use of the law department, the money to be expended under the 
direction of the board of trustees of the state library and historical 
department; and the existing appropriations of five thousand dollars 
for the state library and six thousand dollars for the historical depart
ment shall be discontinued upon the consolidation aforesaid ." 

That is, the appropriations made to the state library and to the historical 
department, under sections 2667 and 2897 of the code, were to continue and 
remain as the funds out of which the ~xpenses, and support of the two 
departments should be paid until the 1st day of J a nuary, 1901, when the 
new appropriation made by section 5, of chapter 114, became available 
upon the consolidation of the two departments. 

Under this view of the law, I am clearly of the opinion that all of the 
debts contracted by the state historical department prior to January 1, 1901, 
should be paid out of the annual appropriation of six thousand dollars 
credited to that department for the year 1900, except such ns should be 
charged to the four thousand dollar appropriation hereafter referred to; and, 
if after paying all of the debts incurred by that department before January 
1, 1901, any portion of the six thousand dollars so credited remains unex
pended, such unexpended balance should be by the auditor recovered into 
the treasury of the state; and that all bills and indebtedness of either the 
Iowa state library or the historical department of Iowa, contrac ted after 
January 1, 1901, must be paid from the appropriations made by section 5, 
of chapter 114, of the laws of the Twenty·eighth General Assembly, except 
such as should be paid from the appropriation of four thousand dollars made 
by the Twenty-eighth General Assembly, which stands upon an entirely 
different footing than the annual appropriation made by section 2879 of tbe 
code. 

Chapter 114 was approved on the 12th day of March, 1900, and went into 
effect upon publication, on the 13th day of March of that year. 

Chapter 155 of the laws of the Twenty· eighth General Assembly provides 
for an appropriation of four thousanct dollars ' 'in addition to the sum now 
provided by law !or the support of the historical department for the purpose 
of printing and binding, for the purchase of books and periodicals, and for 
additional assistance and incidental expenses." This chapter beco.me a 
law on the 4th day of July, 1900, after chapter 114 became operative as a 
law of the state. 

The appropriation carried by section 5 of chapter 114 was an appropria
tion made by the Twenty-eighth General Assembly before chapter 155 went 
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into effect, and. the appropriation carried by chapter 155 of the laws of the 
~wenty-elghth General Assembly was in addition to such former appropria
tiOn. 

Section 5 of chapter 114 provides: 

' 'And the existing appropriations of five thousand dollars for the 
state library and six thousand dollars for the historical department 
shall be discontinued upon consolidation thereof. " 

No other appropriation to the state library or the historical department is 
referred to or discontinued by the provisions of chapter 114. 

It is therefore clear that the appropriation of four thousand dollars made 
by the Twenty-eighth General Assembly, and which became operative after 
chapter 114 became a law, was not discontinued by the provisions of chap
ter 114, or upon the consolidation of the two boards. It therefore remains 
as a separate and additional appropriation made by the legislature of Iowa 
to the historical department for its support and maintenance, and should be 
cr~dited to that department upon the books of the auditor, and paid out 
upon bills and vouchers properly approved and certified upon such fund. 

This I believe covers all of the questions referred to me by both the 
auditor and the board of trustees of the state library and historical depart-
ment of Iowa. Respectfully submitted, 

February 8, 1901. 

CHAS. W. MULLAN, 

Attorney-General. 

To Hon. Frank F. lUerriam, Auditor of State, and t!te Board of 
Trtutees of the lowa State Library and Historical Deparh1ze1:t. 

GAME LAw-Power of Game Warden Under-He has no power 
or authority to grant permission to anyone to trap quail and 
prairie chicken for the purpose of propagc.tion. 

DEAR SIR-I beg to acknowledge the receipt of your esteemed favor of 
the 11th inst., in which you ask my opinion as to whether it would be unlaw
ful to trap quail and prairie chicken for the purpose of propagation or not. 

Section 2552 of the code is as broad as language can make it, and specifi
cally provides: 

''No person shall at any time, or at any place within the state, 
trap, shoot or kill for traffic any pinnated grouse or prairie chicken, 
woodcock, quail, rough grouse or pheasant, * * or catch or 
take, or attempt to catch or take with any trap, snare or net, any of 
the birds or animals named in the preceding section * * 

This provision clearly prohibits the trapping, catching or attempting to 
take or catch within any trap, snare or net, by any one or at any time or 
plac~, any pinnated grouse or quail. The prohibition is absolute, and 
applies to all purposes alike. 

Under this section it is unlawful to trap quail or prairie chicken for any 
purpose whatever, and I know of no authority vested in the fish and game 
warden of the state by which the provisions of the statutes caD be sus-

REPORT OF THE ATTOR •EY- GE 'ER I.. 153 

pended, and that which is made unlawful by law be permitted under any 
permi;sion given by the warden. 

I am therefore compelled to hold that it is unlawful for any one to trap or 
attempt to trap or catch any quail or prairie chicken for the purpose of 
propagation. Such an exception might be a wise provision of the Jaw but 
the legislature has not made it, and I must construe the law as it exists ~pan 
the statute book. 

This being my view, I think you have no power or authorit- to grant 
permission to any one to trap either of the birds named for propagating pur-
poses. Respectfully submitted, 

February 12, 1901. 

CHAS. W. MULLAN, 

Attonzey-Cmeral. 

To Hon. Geo. E. Delava1z, Pisk a"d Game !Varden, Estherville, Iowa. 

OIL INSPECTOR-Duties of tate Board of Health-Section 
2505 is mandatory and no deviation from its strict require
ments can be permitted on the part of the inspec:tor. 

Any illuminating oil inspected by him which fails to meet the 
test required by the statute must be branded by him "rejected 
for illuminating purposes." 

Any attempt on the part of the state board of health to have such 
products branded differently than is required by the statute, 
is without force and must be disregarded by the state oil 
inspectors. 

DRAR SlR-I beg to acknowledge the receipt of your favor of the 9th 
inst. , requesting my opinion as to the construction of section 2505 of the 
code as amended by section 2, of chapter 83 of the Jaws of the Twenty
eighth General Assembly, relating to the branding of oils by the inspector 
of petroleum products. In reply thereto, I submit the following opinion: 

Section 2505 provides: ''He (the inspector) shall reject all oils for 
illuminating purposes which will .emit a combustible vapor at the 
temperature of one hundred and five degrees standard Fnhren.heit 
thermometer, closed test, not less than one-half pint of. oil to be used 
in the flash test. If upon test and examination the oil shall meet the 
requirements, he shall brand over his official signature and date on 
barrel or package holding the same, 'Approved flash test ........ . 
degrees, inserting in the brand the number. Should it [ail to meet 
the requirements, it shall be branded under his official signature and 
date 'Rejected for illuminating purposes.' '' 

This provis10n of the statute is clearly mandatory, and no deviation from 
its strict requirements can be permitted on the part of the inspector. 

Any illuminating oil inspected by him which fails to meet the test 
required by the statute must be branded by him ''Rejected for illuminatin~t 
purposes." 
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Chapte r 83 of the laws of t he T wenty-eighth Gener a l Assem bly simply 
amends section 2508 of the code b y st rik ing out t hereof the words ' 'the 
W elsbach hydro-carbon incan descent lamp, 11 and inserting in lieu t he reof 
the words ''such lamps which, having bee n submitte d to the state bo ard of 
health and having b ee n examined and tested by said board shall be fou n d 
safe for the use of th e public," and then p rescribing the duties of the stat e 
board of health as to making a full and careful examination of th e m echan
ism of lamp s s u b m itted for their inspection . 

Tne effect o f t his amendment is to substi tute in sect ion 2508 of the cod e 
lamps which have been exami n ed by the state board of health and found to 
be safe for t he use of the public in the bur ning of t he lighter p roducts o f 
petroleum , fo r the W elsbach hydro-carbon incandescent lamp , i n w h ich such 
products were permitted to be used o n ly, p r ior to the amendmen t. 

Chapter 83 o f the laws of the Twenty-eighth Gene ra l A ssembly in n o way 
cha n ges the d u ties of the inspector o f petroleum p ro ducts, a s p rescribed by 
t he code. H e must inspect th e same, and brand them a s is thereby 
required , without r efe rence to t he u ses w h ich may be m a d e of th em u nder 
the provisions of chapter 83 , after t h ey a r e in sp ected a n d branded. 

C h a pter 83 s imply perm it s the use of the ligh ter p roducts of petroleum 
which have b een brande d b y the inspector ''Rejected for illuminating 
purposes" to b e used in la mps which hav e been examined and approved by 
the s tate boa rd o f hea lth as sa fe to be u sed in burning s uch products for 
illumina tin g p urposes, and the state board of health has no power or 
a uthority , b y resolution or other wise, to change the brand which by law the 
in spector is r eq uired to p u t u pon su ch lighter products of petroleum. And 
any at tempt upon the p art o f the state board of health to have such products 
bran d ed di ffer ently than is required by the statute , is without force, and 
m u st necessarily be d isregarded by the state oil inspectors . 

Respectfully submitted, 

Febr uary 12, 1901. 

C H AS. W . M u LLAN, 

Attorney-General. 

T o J . F. /Ce1medy, M . D . , Secretary S tate Board of Health. 

IsuRANCE Co~PANI Es-How Limited- Sections 1709 and IJIO, 

con strued with cha pter 6o, la ws of the Twenty-eighth General 
A ssembly, limits the business of such companies, organized 
under chapter 4, title IX, of the code, to one of seven kinds or 
classes specified in the seven subdiv isions of section 1709. 

D EA R S I R - I have your favor of the 7th inst., asking for a construction 
o f sections 1709 and 1710, of the code, as amended by chapter 60, of the 
laws of the Twenty-eighth General Assembly, and in reply thereto submit 
the following opinion: 

It was evidently the intent of the legislature in enacting chapter 60, of the 
laws of the Twenty-eighth General Assembly, to add another subd ivision 
to section 1709 , of the code, and to permit companies organize'.! under chap-
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ter 4, of title IX, of the code, to insure against loss or damage resulting 
from burglary, robbery, or attempts thereat, and against loss of moneys 
and securities in the course of transportation. 

The subdivision of section 1709, so added, makes seven classes or kinds 
of insurance for which companies may be organized and operated, under 
chapter 4. 

Section 1710, of the code, provides that no com pan)• organized under 
chapter 4. or authorized to do business in the state, shall is ue policies of 
insuranc~ for more than one of the six purposes mentioned in section 1709. 
This p rovision of 1710 was modified by chapter 61, of the laws of the T wen
ty-eighth Gen eral Assembly , but such modification is not involved in the 
present inquiry. 

It was clea r ly t he intent of t he legisla ture in en act in g sect ion 1710, to 
lim it every insurance com pany o rganized under chapter 4, of ti tle IX, and 
every insu ra nce comp any of li ke character a u thorized to do b usiness in the 
s tate of Iowa, to one o f the classes of insu ra n ce named in the subdivis ion 
of section 1709. T hat is to say , a compa ny auth orized to insure ag a inst 
loss or inju ry to the person o r property, o r bo th , growing ou t of the explo
sion or r upture of steam boilers, m u st confin e its business strictly to that 
cla ss o f insurance, as is provided in subdivision 6, of said section . 

And so with every other insurance company or ganized for the purpose of 
issuing policies under either of the other subdivisions of said section. 

The adding of chapter 60, of the laws of the Twenty-eighth Genera l 
Assembly, as the seventh subdiv ision of section 1709, does not , in my opin 
ion, alter, change, or enlarge the ri g hts or powers of insurance compa nies 
organized under chapter 4, to issue policies for more th an one of the pur
poses named in section 1709. 

If a co m.pany is organized for the purpose of insuring against loss or 
damage by burglary, robbery, etc . , it must, in my judgment, confine 
itself strictly to that class of insurance, and is not authorized to issue poli· 
cies for any other of the purposes named in the subdivision of sect ion 1709. 

If a company is organized to insure houses, buildings , etc . , against loss 
or damage by fire or other casualty, it must , in my judgment, confine lts 
business strictly to that class of insurance, and it cannot issue policies for 
any of the other purposes mentioned in section 1709 , as amended . 

The key to the construction and in terpretation of all statutes is the gen
era l i ,...tent of the legislature. Such general inte nt should be kept in view 
i n determining the scope and meaning of every part of the statute SOUR"ht to 
be interpreted. 'l'his is necessary to .ascertain the purpose o f the act, and 
to make the parts harmonious, and thus, if possible, give a sensible and 
intelligible effect to each, in furtherance of the general design of the legisla
ture . 

With this rule of construction, which is elementary , I am clear tha t sec
t ion 1709 and section 1710, taken in connection with chapter 60, of the laws 
of tbe Twenty· eighth General Assembly, lim i ts the business of all insurance 
companies organized under chapter 4 , of title IX . of the code, and all com
panies authorized to do business in the state, to one of the seven kinds ·Or 
classes of insurance specified in the seven subdivisions of section 1709. And 
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that such companies cannot be permitted, under the provisions of law, to 
transact more than one kind or class of fnsurance . 

Respectfully submitted, 

February 12, 1901. 

CUAS. \V. MULLAN, 

Allorney·General. 

To Hon. p,.anlt F. lfferriam, Auditor of Stale. 

ATTORNEY's FEEs-Such fees do not constitute any part o f the 
court costs, and cannot be deduc ted from an estate of a 
decedent un der any of the provis ions of section 1, chapter 
51, of the laws of the Twenty-e ighth Ge neral Assembly. 

DEAR. SrR-1 am in receipt of your favor of the 11th inst., in which you 
ask my opinion ''as to whether attorney's fees constitute a part of the court 
costs or can be construed as proper deduction under the provisions of sec
tion 1, chapter 51 of the laws of the Twenty·eightb General Assembly." 

lo reply thtreto, I submit the fo llowing opinion : 
Section 1467 of the code provides fo r a tax of five per cent upon the estate 

of a decedent above the sum of one thousand dollars, after deducting all 
debts, which go to collateral heirs. 

In JJfagu v . Stale, 74 Northwestern Rep. 1 695, the supreme court held 
that the debts referred to in section 1467 were the debts owin~ by the 
decedent at the time of his death. 

By section 1, of chapter 51, of the laws of the Twenty-eighth General 
Assembly, the term "debt" as used in section 1467 of the code, was extended 
so as to include local or state taxes due from the es tate prior to the death of 
the decedent, a reasonable sum for funeral expenses, court costs, including 
the cost of appraisment made for the purpose of assessing the collateral in
heritance taz, the statutory fees of executors, a dministrators or trustees, and 
by its terms expressly p rohibits the deduction of any other sum of money 
from the esta te of the decedent. 

_l\.ttorney 1s fees paid or agreed to be p~id by the executor. •dministrator 
or heirs of a decedent does not fall within any of the classes of debts or 
demands specified in section 1 of chapter 51. Such charges are not a part 
of the court costs, and cannot be taken into consideration and deducted 
from an estate as such. 

The legislature has clearly and specifically named the demand& and debts 
which may be deducted from the estate of a decedeDt and has not included 
attoraey's fees therein. 

Under the familiar rule of statutory construction "the u:presaion of one 
excludes all others '' it must be held that it wa.s the intention of the legislature 
to exclude attorney 's fees from the demands which could be deducted from 
au estate. 

I am therefore clearly of the opinion that attorney's fees do not constitute 
any part of the court costs, and that they cannot be deducted from ao estate 
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o( a decedent , under any of the p rovisions of section 1 of chapter 51 of the 
laws of the Twenty-eighth General Assembly. 

February 13, 1901. 

Respectfully submitted, 
CHAS. W. MULLAN, 

Altor•ey-Gen~rat. 

1o Hon . G. S. Gitberson, Treasurer of Stale . 

ScuooL LANDS-School Funds-Rate of Interest to be Charged
It is the duty of the aud itor o f state to charge five per cent 
tnterest upon the amount of all sales and resa les of sc hool and 
eschea ted lands re ported to him by the county auditors for 
the previous year ; and under chapter 11 3 o f the laws of the 
Twenty-eighth Gen eral Assembly to charge four and one
half per cen t to each county upon the amo unt o f the perma
nen t sc hool fund under its control. 

~EAR _S~R-~ am in receip t o f your favor of February 11th , in which my 
official optnton IS requested upon the following questions: 

. flirsi.-You say ''Will it be my duty to charge the different coun
ties of t~e state on sales or resa.les of school land and also on esc heated 
estates tnterest at the rate of five per cent, and the balance of the 
school fund at the rate of lour and one-half per cent?" 

Seco.,d.-You say ''Will it be my duly from the time chapter 113 
acts c_ f the Twen~-eigbth General Assembly became a law· to charg~ 
the different lOunttes of the state interest on this school fund for a ll 
sales, resales and .escbeated estates, at the rate of five per cent, or 
what length of ttme will it requi re for a sale , resale or escheated 
estate to become a part o f the permanent school fund, and interest be 
computed at the rate of four and one half per cent?" 

Section 2855 of th~ code, before it was amended by chapter 113 of the 
laws of the Twenty-etghth General Assembly, provided: 

''County auditor's shall on the first day of January report to the 
s~ate a uditor the a mou nt of all sales and resales o n the siztcenth sec
tion _five thousand acres grant and escheated estates made the year 
prevtous, who shall charge the same to the counties, with interest upon 
the same from the date of such sales or resales , at the rate of five per 
cent per annum. He ~ball also on the first day of January, charge 
up to each county havtng permanent school fund under its control 
iDterest on the whole amount in said county 

1 
at the rate of five pe~ 

cent, payable semi-annually, on the first day of January and July of 
the ~ear following , and include it in the semi·annual apportionment of 
the Interest collected for the year, which shall be taken as the whole 
sum due from each county. Any surplus collected over the five per 
cent charged, shall be paid into the county treasury." 
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This provision of the statute makes it the duty of the county auditors to 
report to the state auditor on the first day of January of each year the 
amount of all sales and resales of school lands and escbeated estates made 
during the preceding year. 

It also makes it the duty of the state auditor to charge to the county from 
which the report is received the total amount of all such sales and resales, 
with interest thereon from date of such sales or resales, at the rate of five per 
cent per annum, 

This provision of section 2855 stands alone, and i~poses upon the county 
auditors and state auditor duties which are independent of the other duties 
prescribed in the ~ection. It stands as a mandatory provision of the statute, 
and one that must be strictly complied with and followed, unless it bas been 
repealed or modified by subsequent legislative action . 

The provision of section 2855 immediately following, makes it the duty 
of the state auditor on the first day of January of each year , to charge to 
each county having permanent school fund under its control, interest on th e 
whole amount of such fund, at the rate of five per cent per annum. 

By this provision an entirely separate and distinct duty is imposed upon 
the auditor of state. He is required thereby to charge to every county in the 
state five per cent interest upon the total amount of school fund under the 
control of such county. That such provision was intended by the legislature 
to be a separate and distinct duty imposed upon the auditor of state, is 
manifest by the language of the statute, which provides: 

''He (the state auditor) shall also, on the first day of January. 
charge up to each county having permanent school fund under its con~ 
trol, interest on the whole amount in said county at the rate of five 
per cent." 

Under the provisions of section 2855, the legislature has imposed upon the 
auditor of state two separate and distinct duties: 

First: To charge the county with the full amount of all sales and 
re-sales of school and escheated lands made therein during the year previ
ous, with five per cent interest thereon from the date of such sales. 

Sec01fd. 'fo charge to each county in the state having permanent school 
fund under its control, interest on the whole amount of such fund at the 
rate of five per cent per annum, such interest to become due and payable 
semi-annually, on the first day of January and July of the year following. 

By the provisions of section 2 of chapter 113 of the laws of the Twenty
eighth General Assembly, the rate of interest to be charged by the state 
auditor to the counties upon the permanent school fund, under the provision 
of se.;:tion 2855 above quoted, was changed from five to four and one half 
per cent; and the question arises whether the amendment made to section 
2855 by section 2 of chapter 113 of the laws of the Twenty-eighth General 
Assembly changing the rate of interest to be charged by the auditor of state 
upon the permanent school fund, also changes the rate of interest to be 
charged by him upon the amount of all sales and re-•ales of school and 
escheated lands. 

As 1 have shown, the provisions of this section impose entirely separate 
and distinct duties upon the state auditor, and while it may be well said that 
the char&"lng of a different rate of interest upon the permanent school fund 
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than is charged upon the amount of the sales and re-sales of school and 
escheated lands is inharmonious, can it be said that because the legislature 
has seen fit to change the rate of interest in the one case, the rate of interest 
by implication, is also changed in the other? ' 

It i~ a ~ell settled r~e of la-w in the construction of statutee that the pre
sumption 1s t~at the.l~g1slature does not intend to change or modify the law 
~eyo~d ~hat 1t exphc1tly declares either in express terms or by unmistakable 
1mphcat10n: 

McCinnt·s v. State, 49 American Decisions, 697. 
Cadwallader v. Ha'N'·is, 76IU ., 372. 
Bertles v. Nunan, 44 American Rep. , 361. 
Keacll- v . .Baltimore, etc. , R. Co., 17 Maryland, 32. 

It is not to be supposed that the legislature wiU overturn the established 
law without expressing a clear intention so to do. 

Unt"ted States v. Fisher, 2 Cran<'!h, 358. 
Horton v. llfobt"le School Com'r., 43 Ala., 604. 
Harwood v. Lowell, 4 Cushing, 318, 

While it i~ true that legislative enactments are not to be defeated on 
~ccount of mtstakes, errors or omissions, provided the intention of the leg
n;lature can be collected from_ th~ whole statute, it is equatty true, where 
the. language presents no ambtgu1ty, courts will not attempt to qualify its 
pla~n language from what can be ingeniously argued was the intent of th 
legtslature. · e 

Doe v. Considine, 6 Wallace, 458. 

It is certainly the duty of the auditor of state, under section 2855 to 
charge to the respective counties the amounts of a.U sales and resales' of 
schools an_d esche_ated lands reported to him by the county auditor for the 
year previous, w1th tiv~ per cent interest thereon from the date of such 
sales or resal:~· u~l~e~s 1~ can be fairly said from the context of the statute 
that the word five m hne 13 of that section was changed to, and mu•t be 
read as fo~r ~nd on.e-half, because the word ''five" in line 15, and the 
same word 10 hoe 19 IS change~ to four and one-half by section 2 of chapter 
113 of the laws of the Twenty-eighth general assembly. 

The only g~ounds upon which such a construction could possibly be bad 
a_re t~at there IS an apparent and manifest error or clerical mistake or omis
s~en In the amendatory st.atute, which the courts have power to correct or 
supply, or, second, there IS such an inconsistency and repugnancy between 
t~e amenda tory statute and that which preceded it that the two cannot pos
!n.bly stand or be construed together. ln such case the prior Rtatute must 
y1eld to the extent of the conflict. 

In the a~~ndmen~ under consideration there is no apparent mistake 
error or omtsst_on, which can possibly be ascertained from the context and 
second, t~~re ts no such inconsistency 1 repugnancy or conflict betwee~ the 
two provtsions of section 2855, a1 amended by the laws of the Twenty-eighth 
General Assembly? that such provisions cannot stand aud be construed 
together, 

h It was competent and proper for the legislature to say that four and one
alf per cent should be charged by the 11tate auditor to the counties upon the 

permanent school fund, and at the same time leave the statute in full force 
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and effect which provides that counties shall be charged with five per cent 
upon all sales and resales of school and escbeated lands.. There is no real 
conflict or repugnancy between the two statutes . 

It may be said that the acts of the law making power, in creating such a 
distinction are inconsistent, but it is not such an inconsistency as will repeal 
or change the former statute by implication. 

1 am therefore of the opinion that it is the duty of the auditor of state, 
under the statute as amended, to charge five per cent interest upon the 
amount of all sales and resales of school and escheated lands reported to 
him by the county auditors for the previous year; and under chapter 113 of 
the laws of the Twenty eighth General Assembly, to charge four and one-half 
per cent to each county upon the amount of the permanent school fund 
under its control. 

Another question here arises, which has not been directly referred to in 
the request for my opinion, but which will certainly arise under the con
struction I have given this statute, viz: 

Whether the surplus collected over four and one-half per cent upon the 
amount of the sales of school and escheated lands, s hall be paid into the 
county treasury? 

Section 2855 as amended reads: 
• 'Any surplus collected over the four a.nd one-half per cent char~ed 

shall be paid into the county treasury." 
This provision clearly relates to the interest charged upon the perma

nent school fund, and not to that charged upon the sales and resales of 
school and escheated lands . The amount to be paid into the treasury of the 
county is the surplus co11ected above the four and one-half per cent provided 
by the statute. The four and one-half per cent thus referred to is only 
chargeable upon the permanent school fund, and the provision of the stat
ute that the surplus collected above that amount shall be paid into the county 
treasury, must necessarily refer to the four and one-half per cent required 
to be charged upon the permanent school fund, and not to the amounts 
upon which the auditor is directed to charge five per cent. 

Second-When the county auditors make their report to the auditor of 
state, on the first day of January each year, of all sales and resales of 
·school and escheated lands the auditor must compute interest at the rate 
of five per cent per annum on each sale from its date to the first day of 
January, and charge the entire amount to the county in which such sale bas 
been made; when the interest as thus computed, and with the principal is 
charged to the county, the amount at once becomes a part of the permanent 
school fund of the state, and interest must thereafter be charged upon such 
amount, as a part of the permanent school fund of the state, at the rate of 
four and one-half per cent per annum, under the provisions of section 2855, 
as amended by the laws of the Twenty-eighth General Aasem bly. 

Respectfully submitted, 

February 14, 1901. 

CBAS. W. MuLLAN, 

Altom~· General . 

7o 1M HorJ. Frank F. Merriam , Auditor of State. 

REPORT OF THE ATTORNEY- GENERAL. 161 

SCHOOL ~ISTRICTs-Rural Independent Districts and Independ
ent D1~tncts-How Formed Into a Single School Corporation
Su.ch d1stncts, contammg a city, town or village of a civil town
ship, may be formed into a single school corporation in the 
manner provided by section 2799. 

~~AR SIR-.We a:e _in r~ceipt of your favor of the 14th ult., in which you 
say you'r' offic1al oplDIOn 1s ~equested on the following question:" 

. By what_pro!=ess, 1f any, may the several rural independent dis
tncts ~~dan Jnd.ependent district containing a city, town or village, 
of a Clvd township, be formed into a single school corporation?" 

. In a for~e~ opinion to you, under date of January 19, 1001, it was 
S~Id. after g1v1ng a brief history of the law, "in my opinion the phra 
'md~pecde~t districts' as used in section 2799, is a generic term, and includ:: 
and ts applicable to all independent r-chool districts in the state whethtr 
known as i~dependent di~tricts or rural independent districts. This being 
tiue, ~ural mdepend~nt_ dJstricts may unite, consolidate and form a single 
::~~- .l,ndependent d1stnct , by the method provided in section 2799 of the 

. F_rom the above holding we conclude that there is no difference or dis
~IDctJon between what are denominated ' 'independent districts" and • • rural 
Independent districts." 

Section 2799 p:ovides that independent districts located contiguous to 
each other may umte and form a single independent district. 
. Section 2800 provides that a township which has been divided into rurat 
Independent districts may be erected into a school township. 

. ~~o~ the r_uling in ~he above opinion, that the term 0 independent dis· 
trl~t. ts genenc, and Includes rural independent districts, we are of the 
opl~JOD that rural.independent districts, and independent districts containing 
.a c1ty, town or VIllage, of a civil township, may be formed into a single 
school corporation, 

Respectfully submitted, 

February 16, 1901. 

CHAS. A. VAN VLECK, 

Assista1zt Atturnev·G~tzerat. 

To Hon. R. C. Barrett, Superintendent PubUc Instruction. 

INSURANCE COMPANIES-Mutual-Section 1689 of the code is 
mandatory. Every mutual company must embody the word 
"mu tual" in its title, which must appear upon the first page of 
every policy or renewal receipt. Any attempt a t evasion by 
printing in small type or letters or by an attempt to obscure 
the word umutual" is a violation of law, and makes the com
pany liable to have its certificate revoked . 

DEAR SIR-Your avor of the 13th inst. bas been received, in which you 
ask my construction of the provision of section 1689 of the code which re
quires the word " mutual tl to be embodied in the title of all insurance 

11 
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companies organized under chapter 4 of title IX of the code doing business 
upon the mutual plan, and such word to appear upon the first page of 
every policy and renewal receipt issued by such companies. 

Section 1689 of the code provides : 
'' Every insurance company organized as provided in this chapter, 

shall, if it be a mutual company, embody the word '' mutual" in its 
title, which must appear upon the first page of every policy and 
renewal receipt.'' 

This provision of the statute is clearly mandatory. Section 1747 requires 
every insurance company organized and doing business under chapter 4 of 
title IX, to conform to all the pr0visions of chapter 4. 

Section 1748 prescribes the punis!::.ment to which the officers of any com
pany doing, or attempting to do business under the provisions of chapter 4, 
become liable, for a failure upon their part to comply with the requirements 
of chapter 4; and section 1715 authorizes the auditor to withhold his per
mission or certificate of authority from every company organized or doing 
business under chapter 4, which neglects or fails to comply with the provis
ions of that chapter. 

Under the mandatory provision of section 1688, every mutual company 
organized under chapter 4, must embody the word ''mutual" in its title. 
And its title, with the word '' mutual " embodied therein, m nst appear 
upon the first page of every policy and renewal receipt. 

Any deviation by an insurance company so organized, from this express 
provision of the statute, makes the officers of such company liable to the 
panishment prescribed in section 1748 of the code, and the permission and 
authority of such company to transact business within the state should be 
withheld by the auditor. 

The printing of the word '' mutual'' upon the first page of the policy or 
renewal receipt of such company, enclosed in parentheses, or printed else
where 1;han io the title of the compaoy, is a failure on the part of the iosur
ance company so doing to comply with the provisions of section 1689. 

It was clearly the intent of the legislature that every insurance company 
organized upon the mutual'plan, under chapter.4 title IX, should declare in 
its title that it is a mutual company, and that its title, so declaratory of the 
character of the company, should be printed, lithographed or engraved-as 
the case may be-upon the first page of each policy and reuewal receipt, in 
such manner that from an ordinary reading of the title, it would be readily 
seen that it is a mutual company . 

Any attempt on the part of an insurance company organized upon the 
mutual plan, under chapter 4 title IX of the code; to prevent the word 
' 'mutual'' from being read, as a part of the title, by the use of small type 
or letters, or by printing, engraving or lithographing the word "mutual'• 
at a place upon the first page of its policies or renewal receipts where it 
would not be readily seen in an ordinacy reading of the title of the company, 
is an evasion of the express provisions of section 1689, and a yiolation of 
law. 

While your department may not be able to designate the manner, style 
or type in which the title of an insurance company shall be lithographed. 
engraved or printed, it has the powen, in my opinion, to require such title 
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to so appear upon the first page of every policy and renewal receipt, that an 
ordinary reading of the title o[ such compaoy will disclose that it is a 
mutual insurance company. 

Wherever there is an attempt to evade the plaio provisions of section 
1689, by not embodying the word ''mutual" in the title of the compaoy, 
as required by law, or by having it printed in parenthese , or io mall type 
or letters, or at an obscure place upon the page, so that it would not be 
likely to be seeo or read, upon an ordinary reading of the title o[ the com
pany, it is, in my opinion, your duty to at once require snch compaoy to 
fully comply with the provisions of section 1 9; and upoo a failure to do so 
upon the part of the com pan)' , its authority to transact business withio the 
state should be revoked. 

Respectfully submitted, 
CUAS. W. MULLAN, 

A ttm·ney-Gcnerat. 
February 18, 1901. 

To Hon. Fra1lk F. Dferriam, At&ditor of State. 

INSURANCE CoMPANIEs-It is advisable that all companies seek
ing to avail themselves of the provisions of subdivision 7, 
section 1709 of the code, should prepare amended and sub
stituted articles of incorporation upon which the auditor and 
attorney-general can act. 

DEAR SIR-Herewith I return to you the articles of incorporation of the 
National Li[e & Trust Company, of Des Moines, Iowa., nod the amend· 
ments thereto, with this suggestion: 

I find the proposed amendment to conform to the laws of the United 
States, the constitution and laws of Iowa, and to be in regular and proper 
form. 

As it becomes, however, the duty of the auditor of state and attorney
general to pass upon the articles of incorporation under which an insurance 
company seeks to do business as specified io the seventh subdivision of sec
tion 1709 of the code, I believe the articles of incorporation of such company 
should be submitted in their entirety to the auditor and the attorney-general 
for their approval. I therefore think it advisable that all companies seek
ing to avail themselves of the provisions of subdivision seven, shou ld prepo.re 
amended and substituted articles of incorporation, which can be submitted 
to these offices as complete articles of organization, upoo which the auditor 
and attorney-general can act. 

Respectfully submitted, 
CrrAs. W. MULLAN, 

A ttorr~ey- Ger~eral. 
February 18, 1901. . 

To Hon. Frank F. Merriam, Auditor of State. 

GAME LAws-It is unlawful to ship either quail or grouse from 
any point within to any point without the state, or from one 
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point to another within the state, except as is specifically pro
vided in section 2555 and 2557 of the code. A common 
carrier transporting any such birds at any other season of the 
year than when they may be lawfully killed would be liable to 
the punishment provided in the last section. 
DRAR Sxa-Your favor of the 14th inst. , enclosing letter of H. W. 

Kt!rr, publisher of the Naturalist and Fancier's Review, is at band. 
You ask my opinion upon the question of shipping live quail or grouse 

for breeding or propagatiag purposes either within or without the state, 
during the period of the year when the killing of such birds is prohibited by 
law. 

Section 2555 of the code provides: 
"But it shall be lawful for any person to ship to any person 

within this state any game birds, not to exceed one dozen in any 
one day, during the period when the killing of such birds is not 
prohibited, but he shall first make an affidavit before some person 
authorized to administer oaths, that said birds have not been unlaw
fully killed, bought, sold or bad in possession, are not being shipped 
for sale or profit, giving the name and post office addre!is of the person 
to whom shipped, and the number of birds to be so shipped." 

The section then provides that a copy of an affidavit of such facts shal< be 
furnished the common carrier who receives the birds for transportation, and 
such affidavit shall operate as a release of such carrier for any liability in 
the shipment of such birds. 

Section 2557 provides: 
' 'If any railway or express company, or other common carrier, or 

any of their agents or servants, receive any of th fish, birds or 
animals mentioned or referred to in this chapter, for transportation or 
other purpose, during the period herein limited and prohibited, or at 
any other time except in the manner prov1ded in this chapter, he or it 
shall be punished by a fine of not less than one hundred dollars 

* * *." 
Under the provisions of these two sections of the code, it is unlawful to 

ship either quail or grouse from any point within to any point without the 
state, or from one point to another within the state, except as is specifically 
provided in the~e two sections; and any common carrier transporting any of 
such birds at any other season of the year than when they may be lawfully 
killed, would be liable to the punishment provided by section 2557. 

I regret being compelled to put this construction upon the present game 
and fish law, but no provision has been made by the legislature for the 
shipping or transportation of birds for propagating or breeding purposes; 
and as the law now stands upon the statute books, the shipping or transport
ing, for any purpose other than that mentioned in section 2555, and at any 
other time, or manner than is therein provided, is unlawful, and a common 
carrier so doing would be liable under section 2557. 

Respectfully submitted, 
CHAS. W. MULLAN, 

Attorney- Generat. 
February 18, 1901. 

To Hon. Geo. E. Delavan, Estherville, Iowa. 
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B o ARD OF CoNTROL-Authority of to Receive Prisoners From a 
Sister State for Safe Keeping in the Penitentiaries-The power 
to manage, control, and govern the penitentiaries is vested in 
the board of control, and it is held to be no abuse of such dis
cretion for them to receive into the penitentiaries of this state 
prisoners from the state of Nebraska, under the circumstances 
mentione::d herein. 

DRAR SIR-\¥e are in receipt of your favor of the 2d inst. in which 
you say: 

''Application has been made to this board by the governor of 
Nebraska through the governor of Iowa to know if we will receive 
into the penitentiaries of this state some of the prisoners of that state, 
owing to the burning of their penitentiary. \Ve desire to know from 
you if we have the legal right and authority so to do in case we find 
w·e can properly and conveniently do so." 

Upon a careful examination of the laws of this state, we find no statute 
directly or indirectly authorizing the reception of prisoners from another 
state into the penitentiaries of this state. Neither do we find any statute 
directly or indirectly forbidding the same. 

Section 5676 of the code provides: ''Convicts sentenced for a life or 
less term at hard labor thall be received by the warden into the peni
tentiary designated by the executive council, and those so sentenced by 
any court of the United States may be so received," etc. 

As we understand the above language it defines the duty of the warden 
of the penitentiary to receive such prisoners as are designated by the execu
tive council, whether within the district where such penitentiary is located, 
or outside of the district named by said council if so ordered; and also such 
prisoners so sentenced by any court of the United States if so recommended 
by said council. It is not our understanding that tbe above section limits 
or forbids the reception of prisoners from another state not sentenced by a 
federal court, if in the opinion of the executive council, the reception of such 
prisoners would be proper and wise. 

Section 8 of chapter 118, acts of the Twenty-seventh General Assembly, 
provides: 

''The board of control shall have full power to manage, control, and 
govern, subject only to the limitations contained in this act, * * * 
the state penitentiaries." 

Section 9 provides: ' ''rhe powers possessed by the governor and 
executive council, with reference to the management and control of 
the state penitentiaries, shall, on July 1, 1898, cease to exist in the 
governor and executive council, and shall become vested in the board 
of control; and the said board is, on July 1,1898, nod without further 
process of law, authorized and directed to assume and exercise all the 
powers heretofore vested in or exercised by the several boards of 
trustees, the governor or the executive council, with reference to the 
several in~titutions of the state herein named." 

All the powers then of the several boards of trustees or managers of the 
several state institutions except so far as they may be repealed or modified 



1G6 REPORT OF THE ATTORNEY-GEKERAL. 

by the act creating the board of control become vested in the board of con
trol. With but few exceptions, the power given to the several managing 
?oards of the state in,;titutiono; were general powers; the manner of exercis
mg such powers was left to their sound discretion. They were subject only 
to a very few limitations. The board of control, then, succeeding to these 
powers bas a broader and more general authority than is to be found in the 
act creating the board of control. In some particular!!, the act creating the 
board of control points out the ruanner in which these powers shall be exer
cised • but in the absence of some specific direction, the board is vested with 
all the powers which have heretofore been exercised by the various trustees 
and managers of the institutions. Having then been endowed with all of 
the_ powers and duties to manage, control, and govern said penitentiaries, 
wbtcb theretofore existed in the governor, executive council, and managing 
boards of said institutions, the board of control became vested with all 
sound discretionary powers relative to the management, control and govern
ment of said institutions with few, if any limitations. 

It is further provided by said act creating the board of control that said 
powers were ''subject only to the limitations contained in this act. Nowhere 
in this act do we find the sound discretionary power of the board of control 
limited as to what prisoners may be received in said penitentiaries. Whether 
the exigencies of this particular case require this board of control to receive 
some of the prisoners from the state of Nebraska is a question which addresses 
itself to the discretion and judgment of this board. It is in the nature of a 
judicial, or discretionary, and not of a ministerial act. The power of the 
board of control to authorize the reception of prisoners into the penitentiaries 
of this state not being limited by statute, we think tt is clearly within their 
sound discretion as to whether they will receive prisoners from another state. 

In llfarti11 v. Mt:~it, 18 Wheaton 31, it is said by Mr. Ju•tice Story th?.t 
''Whenever the statute gives a discretionary power to any person to be 
exercised by him upon his own opinion of certain facts, it is a sound rule of 
construction that the statute constitutes him the sole and exclusive judge of 
the existence of these facts.'' 

Having thus found that the power to manage, control and govern the 
penitentiaries of this state vested in the board of control is discretionarv 
and that such discretion is not limited as to what prisoners shall be receiv~d 
in to said penitentiaries, we therefore conclude, and it is our opinion, that 
the board of control bas legal right and authority to receive prisoners from 
the state of Nebraska into the penitentiaries of this state. 

March 4, 1901. 

Respectfully submitted, 
CHA.S. A. VA~ VLECK, 

As sis/ant Attorney-General. 

To /-Ion. L. G. Kitsne, Chairman, Board of Control. 

AsSESSME 'T OF MoNEYS AND CREDITs-Promissory notes taken 
for rent, and not yet due, are obligations for rent not yet due, 
within the meaning of subdivision three of section 1304 of 
the code, and being such obligations, are exempt from taxation. 
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If such notes have been sold or deposited by the original payee 
and are in the hands of a third party at the time of the 
assessment, they fall within the proYisions of ection I30..J• 
and should be assessed to the holder thereof as monc:ys and 
credits. 
DEAR SIR-I beg to acknowledge the receipt of your esteemed favor of 

March 15th, in which you say: 
''Will you please give me your official opinion, in writing, ns to 

whether promissory notes taken for rent should be listed br the bolder 
thereof and assessed as moneys and credits, prior to the maturity 
thereof.'' 

Complying with your request I submit the following opinion: 

Section 1309 of the code is as follows: 

' 'The term credit as used in this chapter, includes every claim or 
demand due or to become due for money, labor, or other valuo.ble 
thing, and every annuity or sum of money receivable at stated periods• 
and all money or property of any kind secured by deed, title bond, 
mortgage or otherwise; but pensions of the United States, or any of 
them, or salaries or payments expected for services to be rendered are 
not included in the above term." 

This section is broad enough in its language to include promissory notes 
given for rent which are not yet due, and if we were confined to the pro
visions of this section alone, such notes would undoubtedly fall within the 
definition of moneys and credits which are to be listed and assessed. 

Subdivision 3 of section 1304, which specifies the classes of property 
which are not to be taxed, provides that obligations for rent not yet due, in 
the hands of the original payees, shall be exempt from taxation. Promissory 
notes taken for rent, and not yet due, are clearly obligations for rent not yet 
due, within the meaning of the provisions of subdivision 3 of section 1304 of 
the code; and being such obligations, are exempt from taxation, and should 
not be listed by the holder thereof, if he is the original payee, or assessed to 
him as moneys and credits. 

If, however, such notes have been sold or disposed of by the original 
payee, :tnd are in the bands of a third party at the time of the assessment, 
they then fall within. the provisions of section 1304 above quoted, and should 
be assessed to the holder thereof as moneys and credits. 

Respectfully submitted, 
CHA.S. w. MULLAN. 

Attornev-Cet1cral. 
March 16, 1901. 

To Ho-re. Frank F. llferriam, Auditor of State. 

ATTORNEY's FEE FOR FrNRS CoLLECTED, AND 

MORTGAGES FORECLOSED-Under the facts 
ScnooL FuND 
stated tn the 

opinion, the county attorney is not entitled to commission or 
fees upon a penalty collected by him in a civil proceeding. 
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DEAR SJR-.I am in receipt of your favor of March 5th, enclosing a letter 
from N. Willett, of Decorah, Iowa, in which he asks whether he is entitled 
to any commission, or any fee for services rendered in recovering $50 .00 
penalty against T. A. Jaynes for violation of sections 1800 and 1801 of the 
code. 

In reply will say that section 308 of the code provides: 
1 1 In addition to the salary above provided, he (the county attorney) 

shall receive the fee as now allowed to attorneys for suits upon written 
instruments where judgment is obtained, for all fines collected, and 
school fund mortgages foreclosed * * * ' ' 

I think the word 1 1 fine" as used here must be taken in its legal sense, 
which ill ordinary language means a sum of money, the payment of which 
is imposed by a court according to law, as a' punishment for a crime or 
misdemeanor, or, as b as been aptly defined by the sttpreme court of Texas, 
a. pecuniary punish ment imposed by the judgment of th e court upon a per
son convicted of a crime. 

State v . Stein, 14 T exas, 396. 
INhile a penalty is a sum of money t he payment of which the law exacts 

by way of punishment for doing some act which is prohibited, or omitting 
to do some act which is required, it does not necessarily involve a conviction 
for a crime. 

The legislature bas only seen fit to give to a county attorney fees for fines 
collected , and has not included penalties w ithin its provisions. 

The sum for which judgment bas been entered against Mr. Jaynes is 
strictly a penalty imposed by sections 1800 and 1801 of the code for a failure 
on the part of an agent of a n insurance company to conform to the p ro
vlsions of chapter 8 . Such penalty is a forfeiture imposed by law for such 
failure, an d must be collected by a civil suit, and does not involve criminal-
ity unde r the statute . . 

1 am therefore of the opinion t hat Mr. Willett is not entitled to commis
sion o r fees npon the penalty so collected by him in civil proceedings against 
Mr. J aynes. Respectfully submitted , 

CHAS. W. MULLAN, 
A itorney-General. 

March 16, 1901. 
To HotJ .. Fratzk F. Me~riam, Auditor of State. 

ScHOOL FOR INDIGENT CHILDREN AND THE SoLDIER's ORPHAN's 

HoME-Appropriation Unexpended.-The unexpended bal
ances referred to in the opinion were charged off the books of 
the auditor of state on the first day of October, 18g8. They, 
therefore, came within the provisions of section one, of chapter 
three, of the laws of the Twenty -eighth General Assem?ly and 
are available for the support of the institutions for wh1ch the 
appropriations were made. . . . 
DEAR SIR-·I am in receipt of your favor of the 21st mst., m wh1ch you 

ask whether the unexpended appropriations made to the school for indig~nt 
children and the soldiers' orphans' home, for the year 1898, and wh1ch 
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were charged off the auditor's books October 1 , 1 98, ale now available and 
can be used by the board of control for the support of these illstitutiolls. 

I also note what y ou say as to the opin ion of Attorney · General Remley, 
given June 2, 1898, ill which be says: 

' 
1 The permanent appropriation per capita for the inmates of an 

institutioll is intended for its general support fund. It is an annual 
appropriation. It is a limitatioll ou the amount th a t may be used 
year after year. If 1 ss is needed to meet the wants of the institution, 
less should be drawn . '' 

Under the law as it was at the time the op illion of Mr. Remley was 
given, it was undoubtedly the duty of the auditor and treasurer of state to 
charge off any unexpended balance at the end of the fiscal year. The 
money appropriated by the legislature was for the yearly support of s uch 
institutions, and if a less amount than the whole appropiation was required 
to meet the needs of an institution it was the duty of the auditor and 
treasurer of state to make such entries u pon their b ooks as wou ld return the 
unexpended balance to the unappropriated funds in the treasu ry. 

The Twenty-eighth Genera l Assembly , however, made a very material 
change in the law . Section 1 of chapter 3 is as follows: 

'"That se ction 123 of the code be and is amended by adding thereto 
the following: T he m axi mum amount named asapprop riations made 
for the support of inmates or for pay of officers or teachers or for any 
other purpose whatever connected with the operating of any state illsti
tution under the control of the board of control of state institutions 
shall be available until used for th e purpose for which said appropri
ation was made, and no part of the same shall be, by the auditor of 
state or treasurer of state, charged off as an Ullexpellded balance 
unless said officers shall be notified in writing by said board that said 
balance so unexpellded will not be needed, and any sums charged off 
as unexpended balance by the auditor or treasurer of state, since chap
ter one hundred and eighteen (118) acts of the Twenty· seventh General 
Asslfmbly took effect , shall still be available and subject to the provis
ions of this section. '' 

Under this section, any unexpended balance of an appropriation made 
to a s tate institution, remains available for the support of such institution, 
until such time as the auditor or treasurer of state shall be notified by the 
board of control that such unexpellded balance will not be needed for the 
support of the institution, and the unexpended balance cannot be charged 
off until such notice is received. 

The section also provides that any sums charged off as unexpended bal
ances by the auditor or treasurer of state since chapter ll8 of the acts of the 
Twenty-seventh General Assembly took effect, shall still be available, and 
subject to the provisions of this section. 

Chapter 118 of the acts of the Twellty·seventh General Assembly took 
effect on the first day of April, 1898, by publication in the Iowa State Regis
ter and Des Moines Leader_ By an exam illation of the books of the auditor 
of state, I find that the unexpended balances referred to ln your communi· 
ca tion were charged off the books on the first day of October, 1898. They 
therefore come within the provisions of section one of chapter three of the 
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laws of the Twenty-eighth Genera l Assembly, and are now available for the 
support of the institutions for which the appropriations w ere made . 

These amounts should there fore be c redited by the auditor and treasurer 
to the funds of the institutions for which the approp riations were made, and 
the audi tor is author1ze d by law to draw his w a rrant against the same, u pon 
proper vouchers of the boar d of con trol , showing t h at such sums a re to b e 
used by the board fo r t he general support o f t he institutions fo r w hich the 
app ropriations w e re m a de. 

Respectfully submitted , 
C HAS . W. MULLAN , 

A tlor1ley-Genet'al . 
Mar ch 22 , 1901. 

To Hon . Frank F. ll ferriam, A u ditor of State. 

PEN lTENTI ARJEs-Duty o f Warden t o P unish Prison e r- Under 
the fac t s s t a t ed in the opinio n, it is the duty of th e wa rd e n of 
the p e nitenti a ry to punish the prisone r by confining him at 
hard labor in the pe nitentiary, although the court m ay have 
omitted the words," at hard labor," in the sentence and in 
the mit t imus under which the pri soner was delivered. 

D EA'R SIR- I beg to ack nowledge the receipt of your favor of the 27th 
i nst., enclosing letter fro m W. A . Hunter, warden of the penitentiary at 
Anamosa , the mittimus issued in the case of the Stale of Iowa v . P . E . 
Pierce , and h is affidavit i n reference to his wishes in regard to his sentence, 
a n d le tter of the clerk of the dis trict court of Ply m outh county , Iowa, sub
m itting to me th e q uestion a s to whether the warden of the penitentiary at 
Anamosa ca n legally require Mr . Pierce to perform h a rd labor, under the 
s e n tence of the dis trict cour t. 

Section 5675 o f the co d e p rovides: 
' ' A ll punishmen t in a penitentia ry by imprisonment must be by 

confinement to hard la bor, and not by solitary imprisonment; * 
This provis ion of the s tatute regulatin g the character of p u nis hment to 

which p risoners in a p enite ntiary shall b e subjected, a p plies to all prisoners 
sentenced to a p e n itentiary b y the judgmen t o f a distric t cour t , excep t where 
otherwise p rovided by the statute . 

If a person is sentence d t o a term in a p en itentiary by the j u dg ment of 
the distri ct co u rt , a nd the sentence and m ittimus do not particula rly specify 
t he c h a racter of p u nishment which he is to receive , h e m ust , in my opi nion , 
b e punish ed b y confin e ment at hard labor, as provid e d by section 5675. 

It is n ot a bsol utely necessary that the judg ment, sen tence, or m ittimus 
rendere d or issued by the district court should particu larly specify that the 
person sen tenced s hall be co~ fined to bar d lab~r in the_ penitent!ary '. as the 
law its elf specifically prov1des that all pums hment m a pen1tent1ary by 
imp risonment must be by confinement to hard labor, and :he judgment, 
senten ce, and m ittimus of the court must all be construed w1th reference to 

such provision. 
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This view finds support in the case of the Stat~ v. Col~, 63 Iowa, 702, 
where the jury found by their verdict that the defendant was guilty of mur
der, and that be should be punished by imprisonment in the penitentiary at 
hard labor for life . The court, in en tering its judgment upon the verdict, 
and in sentencing the p risoner, omitted the words, ''at hard labor . '' 
The court, upon appeal, however, h eld that the judgmen t and sentence of 
the court should be co nstrued to mean that the defendant was sentenced to 
the penitentiary at hard labor for life, under the provisions of the statute. 

In the particular case in which I am asked to construe the senleucc and 
mittimus of the dist r ict cou rt, 1 am of the opinion that it is the duty of the 
warden of the A namosa p eniten tiary to punish the defendant, Pierce , by 
confining him a t har d labor in the p eniten tiary , u nder the provisions of sec
tion 5675 , al th ough the court may h ave:o mitted the words, '!at h ard labor," 
i n the s e ntence and in th e m it timus u n der w h ich Pierce was delivered. 

Respectfu lly submitt ed, 

~farcb 28 , 1901 . 

CHAS . \ V. MULLAN, 

Aftorney-Genera l . 

To Ho n . L. G . Kinne , C!zairmars B oard of Control. 

FEE TO BE PAID FOR FILI NG AMENDMENT TO ARTICLES OF INCOR
PORATION-Althoug h a corporation may have paid a fee of 
$ 2,000 upo n the filin g of orig inal artic les of in corporation, if 
it subs equently files an a mendment to such ori g inal articles of 
incorporation, increasing its capital stock, it mus t pay the 
secre tary of state a fee of $I.OO for each $ r ,ooo of such 
in creas e , not exceeding the sum of $ 2 ,000. 

DEAR SIR-I am in receipt of your favor of the 6th ins t., in which you 
a s k for a construction of the provisions of section 1610 of the code , rela ting 
to the amo u nt o f t he fee r equired to be paid by corporatio ns for pecu niary 
profit , u p on filing amendments to their articles of ~ncorporatio~ incr~a~ing 
the ir capit al sto c k, a nd in response thereto, I submtt the !ollowmg opmwn : 

S e ctio n 1610 of the code, a s amended by chapter 40 of the laws of t he 
T wenty -seventh Genera l Assembly, provides: 

"Such c orpora tion shall pay to .the secretary of slate, be(orc a cer
ti ficate of incorp oration is issued, a fee of twenty-five dolla rs, a nd [o r 
all a u tho r ized stock in excess of ten thousand dollars an a dditiona l fee 
of o ne dollar per thousand. Should any corporatio n therca[ler 
increase its capital s tock, it shall pay to the secre tary of !>tate one 
dollar for each one thousand dollars of such increase, but in no eve nt 
sh a ll a fee in excess of two thousan d dollars be cha rged under th is 
p rovision of this section. The recording fee sha ll be paid in all case~ 
* * * ,, 

A s shown ~y the fac ts submitted in your letter, the Union Pacific Railroad 
company filed its original articles of incorporation on the twenty-second day of 
January, 1898, in which the capital stock of the company was fixed at one 
hundred and thirty-six million dollars. At that time it paid to the secretary 
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of state three hundred and fifty dollars, which was the maximum fee fixed 
by the statute then in force. 

On the fir;;t day of February, 1899, the company filed an amendment to 
its articles of incorporation, increasing its capital stock to one hundred sixty· 
three million four hundred sixty thousand one hundred dollars, and paid to 
the secretary of state a fee of sixteen hundred fifty dollars and fifty cents. 

On November fourteenth, 1899, a second amendment was filed, increasing 
the capital stock o( the company to one hundred ninety-six million one hundred 
seventy-eight thousand seven hundred dollars, for the filing of which no fee 
was charged by the secretary of state. 

The company now presents to the secretary of state a third amendment 
to its articles of incorporation, which increases its capital stock to two 
hundred ninety-six million one hundred seventv-eight thousand seven 
hundred dollars, and the question to be determined is whether the secretary 
of state is required by law to charge a filing fee, under section 1610, 
for the filing of such amendment. 

As I am informed, it is the contention of the corporation that having paid 
a fee of three hundred and fifty dollars on the twenty-second day of January, 1898, 
for the filing of its original articles of incorporation, and a further fee of 
sixteen hundred and fifty dollars on the first day of February, 1899, for the 
filing of its first amendment thereto, thu& making a total aggregate amount 
of fees paid by the corporation of two thousand dollars. the secretary of 
state is not authorized to charge, or require to be paid, any further fee for 
the filing of any other amendment to its articles of incorporation by which 
its capital stock is increased . 

That is, it is claimed that the corporation has paid the maximum fee 
fixed by the statute, and that it is now entitled to file any number of amend
ments to its articles of incorporation, and to increase its capital stock 
indefinitely, without paying a further fee to the state. 

Whether such contention is true must be determined from the int erpre
tation given section 1610 of the code, as amended by the acts of the Twenty
seventh General Assembly. 

The construction of this statute depends largely upon the meaning of the 
clause-'' but in no event shall a fee in excess of two thousand dollars be 
charged under the provisions of this section.'' 

Was it the intent of the legislature that this clause should be construed to 
cover the aggregate amount of fees paid at different times by a corporation 
for the filing of its original articles of incorporation and subsequent amend
ments thereto increasing its capital s;tock, or did the legislature intend to 
limit the amount of the lee which the secretary of state is entitled to charge 
for a single transaction in the filing of the articles of incorporation or subse
quent amendments thereto increasing the capital stock of the corporation? 

If the former interpretation is given to this clause, then the contention of 
the corporation is right. If, however, it was the intention of the legislature 
to limit the arnount of the fee to be charged by the secretary of state for the 
filing of the original articles of incorporation to $2,000.00, and to limit the 
charge for the filing of any subsequent amendment thereto increasing the 
capital stock of the corporation to $2,000.00, and not to limit the aggregate 
(ees which the secretary of state is authorized to charge for separate and 
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distinct transactions, then the contention of the corporation cannot be sus
tained. 

The statute provides that the corporation must pay to the secretary of 
state a fee of $25.00, and $1.00 per thousand for all authorized stock in excess 
of $10,000.00, upon the filing of its original articles of incorporation. The 
maximum amount of such fee is, however, limited by the clause above 
quoted, to $2,000.00, and the secretary of state is entitled to charge a fee of 
$2,000.00 fbr the filing of the original articles of incorporation, if the author
ized capital stock in excess of $10,000 .00 is sufficient to bring the fee to that 
amount. The filing of the original articles of incorporation, and the fee 
paid therefor, constitutes one transaction. 

The statute further provides. ''should any corporation there::~(ter increase 
its capital stock, it shall pay a fee to the secretary of state of $l. 00 for each 
$1,000.00 of such increase, but in no event shall a fee in excess of $2,000.00 
be charged under the provisions of this section." 

It will be observed that wherever the fee to be paid is referred to in the 
section, it is stated in the singular and not in the plural number, in terms 
which do not include agg-regate fees. Thus, in the first clause quoted, it is 
provided that a fee of $25.00, and for all authorized stock in excess of 
$10,000.00, an additional fee oE $1.00 per thousand shall be paid; and in the 
last clause above quoted, it is provided, ''should any corporation thereafter 
increase its capital stock, it shall pay a fee to the secretary of stale of $l. 00 lor 
each $1,000.00 of such increase, but in no event shall a fee in excess of 
$2, 000. 00 be charged. •' 

When a corporation files its original articles of incorporation, it must pay 
a fee therefor, and if it subsequently files an amendment increasing its 
capital stock, it mllst pay another fee for the filing of such amendment; each 
is a separate and independent transaction, for which a separate fee is 
authorized and required by statute, and in my opinion the clause of limita
tion applies to each of the fees thus to be charged by the secretary o( state, 
separately, and not to the aggregate amount, which may be paid as fees 
for such separate transactions . 

Under this view, I am compelled to hold that although a corporation may 
have paid a fee of $2,000 .00 upon the filing of original articles of incorpora
tion, if it subsequently files an amendment to such original articles of incor
poration increasing its capital stock, it must pay to the secretary of state a 
fee of $1.00 for each $1,000.00 of such increase, not exceeding the sum of 
$2,000.00. 

I am therefore of the opinion, in the case submitted, that the Union 
Pacific Railroad company must pay to the secretary of state the maximum 
fee of $2,000.00 upon the filing of the amendment to its articles of Incorpora
tion whereby its capital stock is increased $100,000,000.00 as provided in 
section 1610 of the code. 

Respectfully submitted, 

April 13, 1901 . 
To Ho1l. W. B. Martin, Secretary of Slate. 

Cl:fAS. W. MULLAN, 

Attor11ey-Geturat. 
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STATE NoRMAL ScHOOL-Authority o f Board of Trustees to Use 
Money Derived from Certain Tuition Fees for the Purpose of 
Equipping New Buildings Erected.-The contingent fund pro
vided for in section 2676 of the code cannot be used to equip 
the new building or to enlarge the present heating plant in 
order toobtain sufficient capacity to heat the same. 

DEAR SIR-Your letter of the 6th inst., req uesting an official opinion on 
the following question, has been relen:ed to me for answer: 

You state that ''section 2676 of the code authorizes the board of 
trustees of the state normal school to 'charge a fee for contingent 
expenses not to exceed one dollar monthly, and a tuition fee of not 
more than s ix dollars a term , if necessary, for the proper support of 

the institution.' 
., 'May fees derived from the above sources be u sed to equip 

the new building now being e rected by act of the Twenty-eighth Gen
eral Assembly, chapter 152, and to enlarge the present heating plant,. 
in order to obtain sufficient capacity to beat the same?" 

Chapter 152 of the a bove act, in making an appropriation for an acld~
tlonal building at the state normal school, provides that ''there be and. lS 

hereby appropriated out of any money in the state treasury not oth~~w1se 
appropriated, to be expended in the erection and equipment of an addtt10nal 
building, the sum of one hundred thousand dollars, or so much thereof as 

may be necessary.'' . . 
In making this appropriation, it must have been clearly the 1~tent10n of 

the legislature that the sum so appropriated should cover the ~nt1re expense 
of erecting and equipping said building, as it designates satd amount for 

such specific purpose. 
From the reading of the above act, we are led to the conclusion_ that _no 

other moneys except such as are therein appropriated can be used 1n eqUip
ping said building, certainly not any ot the money derived from fees and 

tuition provided for in section 2676. . . 
That section of the statute makes such fees and tu1t1on a part of the con-

tingent fund, to be used solely for contingent expenses. To equip a new 

building is not contingent expenses. 
Ordinary repairs should be paid out of the contingent fund, but whe~ 

such repairs assume the magnitude of a rebuilding, or of an expensive addl-
~ ion, they should be charged to the schoolhouse or building fund. . 

It has been held that the seating of a new schoolhouse could n ot be pald 
out of the contingent fund, but should be paid out of the schoolhouse fund . 

In Williams et al. v . Pienny et at. , 25 Iowa, 438, it was held that the law 
does not autbori7.e the use of the contingent fund for the erection or c~m
pletion of schoolhouses, but when the house n~eds re-sea ting or other repaus, 
the cost may be defrayed either from the contmgent fund, or from any unap-

propriated schoolhouse fund in_ t~e tr~asury.' . . 
The equipping of a new bUlld111g 1s not 10 the nature of repaus, but is a 

completion of the new building. 
For the!le reasons, expenses for equipment could not be charged to, or 

paid out of the contingent fund. 
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Neit_her do ~e think the enlargement of the present hel\ting plant, in order 
to o~tam suffic1ent capacit)r to heat this uew building, can be paid out of the 
contmgent fund provided for in section 2676 of the code. 

The enlargement of ~he present heating plant is made necessary by the 
fact that the new_ bu1ldmg has been erected. This expense is clearly inci
dent to the erection and equ1pment of the new building, and is not in the 
nature of repairs. 

We ar~ unable to see any distinction between the plncing of an entirely 
new heatmg plant and the enlarging and e"tending of the present plant so 
as to meet tb~ s~me requirements. Both would be incident to the equipping 
of the new butldmg, and not in the nature of repairs. 

For the reasons above given , we are clearly of the opinion that the con
tingent fund ~rovided fo r in section 2676 of the code cannot be used to equip 
the ne'v bu1ldmg or to enlarge the present heating plant in order to obtain 
sufficient capacity to heat the same. 

Respectfully submitted, 

May 6, 1901. 

CHAS. A . VAN VLRCK, 

Assistant Attor11ey-Gencral . 

To Han. R. C. Barrett , St~perinie1lde1ll Pllblt'c Iusiructi01l. 

ScHOOLs-Instruction to be Given in Vocal Music by Special Teach
ers-When instruction is given as stated in .the opinion, there 
is a compliance with the law, and reg ular teachers under such 
circumstances would be clearly exempt from passing an exam
ination in the elements of vocal music. 

DEAR SIR-Your favor of the 6th inst. , asking an official opinion on the 
following question has been referred to me for answer: 

' 'Section 1 of chapter 109, the acts of the Twenty-eighth Gen 
eral Assembly, provides that where instruction is not given in vocal 
music by special teachers, all teachers shall be required to satisfy the 
county superint~ndent of their ability to teach the subject. 

''Under present conditions, a large number of cities and towns now 
employ supervisors, or special teachers . These experts in some places 
visit the different rooms under their supervision semi-weekly, in others 
bi-weekly, and in still others only once in three weeks. 

''Where instruction is given as above, is there a compliance 
with the law, and may regular teachers be excused from examina
tion?'' 

From a careful reading of the section above referred to, we are led to the 
conclusion that where a special teacher is provided to instruct in the elements 
of vocal music, this clearly exempts those teachers in general charge of such 
schools from satisfying the county superintendent of their ability to teach 
the elements of vocal music in a proptr manner. 

The question of the number of times such spe~lal teacher may instruct in 
such schools in the elements of vocal music, is one to be determined by the 
board of directors, and clearly can have no bearing upon the question of the 
e.xamination of the other teachers, who instruct in other branches. 'l'he fact 
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that a special teacher is provided for the purpose of teaching the elements 
of vocal music, we believe clearly exempts such other teachers from furnish
ing proof of ability to teach that branch. 

We are therefore of the opinion that when instruction is given, as stated 
in your inquiry, there is a compilance with the law, and that regular teach
ers under such circumstances would bt: clearly exempt from such examina-
tion. Respectfully submitted, 

May 7, 1901. 

CHAS. A. VAN VLECK, 

Assistant Attorney-Genenat. 

To Ho,. R. C. Barrett, Superintendent of Public Instruction. 

BuREAU OF LA.~:~OR STATISTICs-Whether it is advisable to send 
out blan-ks, provided for in section 2474 of the code, more than 
once during ·tlie biennial period is a matter of discretion with 
the commissioner. · 

DEAR SIR-I am in receipt of your favor of the 31st ultimo, in which 
you ask my opinion as to th.e construction of section 2474 of the code. 

This section must be taken in connection with section 2470, in determin
ing the duties of the commissioner of labor statistics in collecting information 
with reference to the mdustries of the state. 

Without going into a lengthy discussion of the questions involved, I wpl 
say that the statute does not provide when, or how frequently it is the duty 
of the commissioner to obtain information as to the labor statistics of the 
state, except that be must obtain such information in time to embody it in 
his biennial report to the governor. 

The intent of the statute is that the commissioner shall collect, assort 
and systematize all of the information whish he is able in relation to the 
commercial, social, eaucationaland sanitary condition of the laboring classes 
of the state during his term of office, and in time to embody such informa
tion in his biennial report. 

Whether it is desirable to send out the blank provided for in section 2474 
of the code more than once during the biennial period, is a matter which 
he must determine in his sound discretion and judgment, as there is no 
statutory requirement in relation thereto. 

Respectfully submitted, 

June 1, 1901. 

CHAS. W. MULLAN, 

Attorney-General. 

To Hon. C. P. lVermerstrum, Commissioner B1ereau Labor Statistics. 

CoLLATERAL INHERITANCE TAx-From an examination of the will 
of Francis G. Boyd, it is held that the fourth paragraph 
thereof makes a bequest to charity and is therefor not liable 
to the payment of a collateral inheritance tax. 
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DEAR SIR-I have given the fourth paragraph of the will of Franci G. 
Boyd , of Clinton, careful consideration, and made an e:J:amination of the 
au_t~orities bearing upon the question involved, for the purpose of deter
mmmg whether the beq uest contained in that paragraph is one for a char
itable purpose, and exempt from the payment of the collateral inheritance 
tax, under the provisions of section 1467 of the code. 

_The weight of authority is: That where a bequest is made for a purpose 
wh1ch benefits the general public, it falls within the definition of charity. 

. In the case In re Vaughan, 33 Chancery Division, 187, North, J., deliv
enng the opinion of the English court of chancery, holds that a bequest to 
keep a churchyard in repair is a charitable bequest. 

This case has been cited' and approved in numerous American decisions. 
In TVolf_ord v. C.,ystal Lake Association, 54 Minn., 440, the supreme' 

court of Mmnesota recognizes the principle as being sound, and substan
tially holds the same doctrine. 

The only case I have been able to find which can be said to tend to the 
establishment of a different principle, is a Massachusetts case in which a 
cemetery association was held liable for a tort, on the ground that it was not 
a charitable organization. 

~he question involved here, however, was n,ot in the Massachusetts case, 
as ~t may well be true that a cemetery association is not a charitable organi
zatiOn, and yet, a bequest made to such association, for the benefit of the 
public, be a charitable bequest, which can be held and administered by the 
association. 

In the case under consideration, it is probably true that the Oakland 
Cemetery association is not, strictly speaking, a charitable organization. 
It may, however, take and hold a gift or bequest to charity, and if the exe
cution thereof falls within the powers of such organization, it may carry 
into effect such gift or bequest. 

The bequest under consideration is for the purpose of beautifying the 
grounds of Oakland cemetery. The public will be benefited by its expendi
ture, as directedlinithe will, as it is a recognized duty of all communities to 
improve and beautify their cemeteries. The execution of the bequest, and 
its expenditure as directed in the will, come within the powers of the asso
ciation_ 

I am therefore of the opinion that the judgment of the district cou.rt, 
holding the bequest is to charity, and not liable to pay the collateral inheri
tance tax, is correct, and that the interest of the state will not be subserved 
by an appeal to the supreme court . 

Respectfully submitted, 

June 10, 1901. 

CHAS. W. MULLAN, 

Atton1ey-General. 

To lion .. G. S. ·Gilberlstm, Treasurer of State, 

BoARD OF DENTAL ExAMINERs-Expenses of-~11 costs, outlay 
and charges which are necessarily incidental to the perform-

12 
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aoce by the board o£ the duties imposed upon t hem, undtr 
chapter gr, acts of the Twenty-eighth Ge neral Ass e mbly, are 
included in the term "expenses". 

· · f this DEAR SIR-In answe r to your personal request for an opmt?n rom 
office as to what may reasonably and necessarily be included 10 the clau~~ 
• • with the actual expenses incurred by him in the discharge of such dutto: s, 
appearing in section 7, chapter 91, acts of the Twenty-ei)o!hth .General A~sem
bly, relating to the board of dental examiners and tbe practtce of dt ntlstry • 
we have to say: . 

We are of the opinion that all costs, outlay and charges ~vb~cb aredn,ces
sarily incidental to the performance by the boarci o f the dulles tmpose upon 
them under this chapter are inclu e 10 . e erm e · d d · th t '' xpeniies '' 

Webster defines the wor d '' expenses" to mean ' 'cost, outlay, charge~, 
tc " As to what is necessary and reasonable cost, outlay and. cha rges tn 

~be. performance of your duties, we are of the opinion tha t the r.ulroad far~, 
hotel bills, cost or outlay fo r books and stationery, ~ctually expended .~~ 
going to aod from your pla ce of mee tin.g and the car:ytog out of the dut te:> 
im osed upon you by thi s chapter, are mcluded therem. 
~ou further inquire, "Is it the duty of the secretary and treasu re r. of the 

board to take the records, financial and oth erwise, to and from the dtfferent 

places of meeting?" . · h 11 
Section 4 of the above chapter requires that a book o f regtstr~tl · n s a 

be ke t by the secretary i n hi<; office, which shall be open to .mspe~ttOn 

of the ~ublic. In no other part of said chapter do we find anythmg satd as 
to where other books of the board shall be kept. It is the rule and custom 
of all boards of this character, to keep the books used in the performance of 
their duty at the office of the 10ecretary, and we can see no reason why any 
different rule should apply to this board . The secretary's offi.ce is the proper 

lace for keeping the records of the board, and we thtnk tt would not be 
~ise for such board to carry the records about with them from place to place 
where they hold their meetings. . . 

You also ask • • Is the board expected to correc~, the exammation papers 
at the time and place of examination. or at home.? . 

We think thi~ ia clearly a matter of discretion w1th the bo~rd ·. as to 
whether they examine and mark tb.e papers at the p!ace ~f e~amma• 1onb .or 

not until they have returned home. The above chapter IS s1lent. as t~ t ts, 
and it is our opinion that it is a matter left entirely within the d1scretwn of 

the board. t b 
· k ' 'When is the biennial report of the treasurer o tl Agatn, you as 

made?" h b" · 1 port Subdivision 5 of section 122 of the code provides tha t t e tennta re 
of the board of dental examiners shall be laid before the governor on or 
before November 15th, in odd numbered years. 

Respectfully submitted, 

June 21, 1901. 

CHAS . A. VAN VLECK., 

Assistant Attorney-General. 

To Dr. F. A. Lewis, Secretary and Treasurer State Board of Dental 
Examiners. 
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ATTORKEY's FEEs-Such fees should be paid by the state, as well 
as court costs, where such costs and fees are incurred in a 
pros ecution for the Yiolation of ection 4 97 as provided by 
chapter 128, acts of the Twenty·eighth General A sembly. 

DEAR SrR-l have examined the certificate of the clerk of the district 
court of Jones county as to the fees and costs taxed in the case of the State 
of Iowa v. 7 homas f...-i11g , who was indicted for escaping from the penitentiary, 
and the affidavits of the county attorney and attorney for defendant attached 
thereto, and am of the opinion that the bill should be paid in full. 

Chapter 128 of the acts of the Twenty-eighth General Assembly provides 
that all costs and fees incurred in prosecutions for violation of secrion 4 97 
of the code, shall be paid out of the state treasury from the general fund, 
where the prosecution fails, or where such fees and costs cannot be made 
from the person liable to pay the same . 

In the case of the State v. King, the certificate of the clerk shows that 
it is im]ilossible to collect any part of the costs from the defendant. They 
are therefore certified by the clerk of the dist rict court to the auditor, tlnder 
the p rovisions of chapter 128. 

1 think the phrase-' all C<•!>ts a n d fees incurred in prosecution, etc." in 
section. 1 of said chapter includes att .rney's fees fixed by the court to be paid 
to the attorney appointed to defend in the case. 

'l'he provisio ns of section 2 , which provides that the c lt:rk of the district 
court shall certify to the state auditor the amount of fees or costs incurred 
in each case, etc., indicates that the purpose of the legislature was to include 
atto rney' s fees as a part of the cost of the prosecution of such cases. The 
purpose of the statute is to reHeve the counties in which the s tate penitenti
aries are located from the burden of paying the costs of the prosecution of 
this character, and to put such burden upon the state at large. 

Persons confined in the state penitentiaries are ward11 of the state, and the 
state, and not the county in which the penitentiary is located should bear 
the expense incurred in caring for the penons so confined, or in prosecuting 
thtlm fo r escaping· or attempting to escape from the prison in which they are 
confined. 

No reason can be assigned why the county in which o.ne of the peniten
tiaries of the s tate is located should pay either the court costs or the 
attorney's fees, in an action against a defendant for escaping or attempting 
io escape from prison. Both are necessary expenses incurred in prosecuting 
such action. The legislature, by chapter 128 of the acts of the 'rwenty
eighth General Assembly, has undertaken to relieve such county from the 
paoment of such txpenses, and such construction should be given to the 
language of the act, if it can be done, as will carry out the intent of the 
legislature. 

I am therefore of the opinion that attorney's fees should be paid by the 
state, as well as what are strictly known as court costs. 
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In accordance with the provisions of chapter 12,, therefore, you should 
draw your warrant on the treasurer for the amount of the claim. 

Respectfully submitted, 
CHAS \V, MUL L A!'l. 

Attorney·Genetal. 
June 22, 1901. 

To Hvn. Frank F. JJfuriam., Auditor of Stale. 

SuRVEY AND RE-SURVEY OF PuBLIC LA~Ds-(I) T he lands 
described in the opinion, for which patents are ask ed , a re not 
of th e class claimed by the state under its right of sove re ig nty 
in lakes and lake beds within its te rritory, and a re-survey 
thereof, or patents issued therefo r , do not conflict wi th the 
position maintained by the state as to its ow nership of lakes 
a nd lake beds, which were correctly meandered by the or igi nal 
government survey. 

(21 It i• held that the Chicago, Mi lwaukee & St. Pau l railwav is 
entitled to lands desc r ibed in paragraph two of the opi n ion, 
which are included wit hin the railway g ran t , from the gene ral 
government, a nd were erroneo usly included from the o r igi nal 
gover nme n t su rvey. 

(3 , Clay county is ent it led, under the Swamp La nd Grant from 
the government, to ce rta in la nds ue~cribed in pa rag raph three 
of the opinion , which a re excluded in such re -su rvey. 

No patent has yet been isoued to the sta te by t he government 
fo r a ny of these la nds. 

SlR-1 beg to report that 1 have made a careful rxamioation of the evi
dence offered as to the original a.od re-survey of lands by the government in 
town!. hips ninety-six (96) and ninety-seven (97) , ranges thirty-four (34) and 
thir ty-five (35). west of the fifth principal meridian, for a resurvey of which 
an application was made to the comm issioner of the land office, nod a 
re-survey thereof made under the direct ion of the commissioner in the 
months of May and J une, 1900, and have found the following facts , with 
my conclusions thereon, to wit: 

First .-1 find that a mistake was made in the meander lines of the 
o r iginal survey of said lands. T hese lines do not follow the ~bores o f any 
body of water, a nd a considerab le amount of d ry t illab le lands were excluded 
from the original survey by reason of fi UCb mista ke . T he lan ds thus 
excluded are not lakes or la ke beds , a nd were e rroneo usly included with 
Trumbull a nd Lo t Isla nd lakes , and bou nded by t ne meander li nes of s uch 
survey. No reason exists w hy such mistake in the original su rvey should n ot 
be corrected , and patents to said lands be issued from the state to the 
partieo; e ntitled t he reto. The land s [or which patents are asked a re not of 
the cl ass c la im ed b y the s ta te under its right of sovere ignty in lakes and la ke 
beds within its territo ry, and a re·aurvey thereof, or patents issued therefor 
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do not conflict with the position maintained by the state as to the ownership 
of lakes and lake beds, which were correctly meandered by the ori ina! 
government survey. g 

~"'econd.-1 find t_hat the Chicago, Milwaukee & St. Paul Railway is 
entitled to the followtng lands, which are included within the railway grant 
f~~ the general government, and wer., erroneously exoluded from the 
ongmal government survey. 

Lots numbered six (6), seven (7), eight (8), nine (9) and ten (10) the 
southeast quarter of the northeast quarter, the sotHhwest quarter of the 
southe st quarter, anrt the east half of the southeast quarter of section nine
teen • 19~ ; lots numbered nine (9), ten (10J and eleven (11), in section 
twenty:DJne (~).' all in township o nety·seven (97) , rnoge thirty-four west 
of the fifth prmctpal meridian. 

Lots five C5) , six (6), seven (7) 11nd nine (9), in section one ( l ). lots 
five (5) and six (6) tn section {11); lots four (4) and fi\·e (5) in section' thi r
t~en (13) ~ ~11 in township ninety-six (96), range (35), west of the 6fth rin-
ctpal mend tan. . p 

~ts five (5) in ~ction twenty-three (23); lots five (5) six (6} a.nd seven in 
sect.Jon twent~·sev_en (27); lo t-. seve n (7) and (8), in section thirty -five (35), 
all_ m_ townsh~p. mnety·seven (97), range thirty-five (35) , west of the fi fth 
pnnc1pal rnertdt an. 

A p~ten~ has bee n issued by the government to t he state fOr the lands in 
to~nsh1p nmety·seven {97), range thirty-fou r (3-i ) aforesaid, and 0 0 reaso n 
e11sts why the state ~:>hou l d not at once issue its patent to the railwa com-
pany fo r these lands . y 

. N.> pat_ent h~s a.;. y~t be~a. issued by t he govern mea t to the s tate for lands 
tntownshtps ntnety-s1x. {96) and {97), range th irty-five (35), and the p a tent 
from the state to the rat lway com pany should not issue until s uc h lands are 
patented to the s ta te IJy the government . 

Tnird. - l fi nd that Clay county is entitled, under tb ~ Swamp Land Grant 
from the govern ment to the fo llowing decrib d la nds, which a re included in 
such re-su rvey, namely : 

Lots eight (8) , ten ( 10) a nd e leven 1111, in section one (1), the eac;t one-haU 
(_.M) of the sou theast one fouth (J( ) and lo ts seven (7 ) and e ight (8) of sec· 
t1on eleven (11 ); lot~ five (5) an d !ii ix (6) of section twelve {12); lots four (4) 
an_d five (5 ) o f sect1oo fourteen (14), at! in township nine ty-six (961, range 
t hirty-fi ve t35), west of the fi fth principal mer id ian . 

~t el~ven (11) in ~ectioo twenty-five {25); lots four (4) , five (5) and six 
(~) 1n ~ctton twenty:siE (261; lo t five (5) in sec tion thirty-fou r {34 1, and Jot 
Sl~ (6) JD section thtrty·fi ve (35), all in township ninety-seven (97), range 
th1rty-five (35), west of the fifth principa l m eridian . 

No patt'Ot has as yet been issued to the stat~ by the government fo r any 
of t~ese lands , and the p atent from the state to Clay county should not issue 
until t he sta te receives its patent from the government . 

R e pectlull y submitted , 

J u ly, 3 , 1901. 

Cs A.s. W . M u LLAN , 
Attor,ey-Cenn-al. 

To tile H onorable Leslie M . Skaw, Gover11or of Iowa. 
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CLAIM OF THE STATE OF IOWA UPON THE UNITED STATES FOR 
INTEREST UPON BoNDs IssuED IN 1860-(I) It is held that the 
state, at the time of the payment of the interest npon its war 
bonds, and for at least six years after the last payment of such 
interest made, had a valid claim against the United States for 
the interest so paid upon its war bonds, which could have been 
enforced against the government. 

(2) It is doubtful whether such claim is n J W barred by the statute 
of limitations. 

(3) No authority is lodged in the governor, executive council, or 
other body to employ and c.lmpensate counsel for prosecuting 
a claim of this character against the United States. 

SIR-Replying to your favor of the 22d ult , in which you ask my 
opinion upon the following questions: 

First.-'' Has the state of [owa any claim upon the United States 
for interest paid by the state upon bonds issued in 1861, and paid in 
1881, such bonds being issued in aid of the government in prosecuting 
the war against the insurgent forces in arms against the United 
States?" 

Secotzd.-' 'If the state has such claim, is there any authority 
lodged by law in the governor or executive council or any other body 
to employ and provide for compensating counsel for prosecuting the 

claim?" 

I respectfully submit the foll:>wing opinion: 

First. -Nearly all of the northern states raised large amounts of money , 
either by bonds or taxation or both, in 1861 and 1862, for the purpose of 
aiding the federal government in eulisttng and equipping soldiers for the war 
of the rebellion. This was clone pursuant to an act of congress of July 27, 
1861, which provided that the secretary of the treasury was directed out of 
the money in the treasury, not otherwise appropriated, to pay to the gov
ernor of any state, or his rtu\y authorized agents, the cost~. charges and 
expenses properly incurred by such states for enrolling, subsisting, clothing, 
supplyi>g, armlDg, equipping, paying and transporting its •roops employed 
in aiding to suppress the insurrection against the United States. 

By a joint resolution of congress, approved March 8, 1862, it was 
declared that this act of congrass should b~ construed to apply to expenses 
incurred a<; well after a<; b~Eore the date of the approval of the act . 

The state of Iowa expended in equipping, clothing, arming and subsist
ing its troops, enlisted in aid of the general government, something over one 
million of dollars, for which interest bearing bonds were issued by the stat e, 
as there was no available money in the treasury with which to pay such 

expenditure. 
A large portion of this sum has since been repaid by the general govern 

ment to the state, but the interest upon what are known as the war bonds 

has never been allowed or paid. 
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An almost identical condition obtains in many other states of the Union. 
A claim of like character was transmitted by the secretary of the treasury 

to the court of claims on the third day of January, 1 9, by the state of 
New York against the general government, for intere t upon money u<;ed by 
that state in arming, equipping, clo thi ng and subsisting its soldiers. 

This claim of the state of New York was allowed by the court of claims, 
and an appeal was taken from the decision of that court to the supreme 
court of the United States, the case being reported in the 160 United States 
Report at page 598. 

Without going into detail as to all of the questions ra 'sed and p tssed \lpon 
by the court in that case, it is sufficient to say that the claim of the state o{ 
New York was upheld by the United States supreme court in every point 
and its claim for interest paid upon money borrowed by the state to pay for 
the expense of equipping, arming, clothing, and subsisting its soldiers, 
enlisted in defense of the general government, was held to be a valid claim 
against the United States. 

In passing upon the question, Judge Harlan s'lid: 
''We cannot doubt that the in ·erest paid by the state on its bonds, 

issued to raise money for the purposes expressed by congress, coosti· 
tutes a part of the cost, charges, and expense properly incurred by it 
for those objects. Such interest when paid became a principal snm 
as between the state and the United States,-that is, became a part 
of the aggregate sum properly paid by the state for the United States. 
The principal and interest so paid constitntes a debt from the United 
States to the state. It is as if the United States had itself borrowed 
the money through the ageocy of the state." 

I can see no reason why the principles enunciated by Judge Harlan, upon 
which the New York case was decided, do not apply with equal force to the 
clai rn of the state of Iowa for the interest paid by it upon bonds issued to 
ra•se money to arm, equip, and subsist s )ldiers furnished the general gov
ernment, to aid in suppressing the rebellion . The decision in the New York 
case · is, in my judgment, conclusive as to the validity of the claim of the 
state of Iowa for such interest. 

I am. therefore, of the opinion that the state, at the time of the payment 
of the in terest npon its war b onds, and for at least six years after the last 
payment of such interest was made, had a valid claim against the United 
States for the interest so paid upon its war bonds, which could have been 
enforced a~ainst the government. 

Second.-The serious question arising as to thf'l enforc ng of such claim 
against the United States at the present time is whether the c laim of the 
state is now barred by the statute of limitations. The la~t of the war bonds, 
and interest thereon, was paid by the state in 1881. Prior to 1894 the state 
had filed its claim against the government for its costs and expenses in 
enlisting, arming, and equipping its soldiers, for the sum of $1,005,303.09. 
By ,the report of the committee on war claims. submitted to congress 
February 28,. 1895, $1,062,453.84 of the daim was allowed, and afterward 
paid by the United States to the state of Iowa, leaving an unpaid balance 
of the claim then made by the state against the government of $32,849.25. 

No claim appears to have been made against the government for the 
interest paid upon the war bonds, and the que<;tion of the validity of such 
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claim has, therefore, never been pa~;sed upon by any of the departments or 
courts o• the United States. 

Section 1069, of the Revised Statuteso of the United States, provides: 

''Every claim against lhe United States cognizable by the court of 
claims, shall be forever barred, unless the petition, setting forth a 
statement thereof, is filed in the court, or transmitted to it by the sec
retary of the senate, or clerk of the house of representatives, as pro
vided by law, within six years after the first claim acc-rues." 

This statute was held in the case of the United States against New York 
supra, nr.t to affect claims which bad b~en filled with an executive depart
ment of the state, although such claims did not reach the court of claims 
within six y, ars after the same accrued. 

Prior to the decision in the New York case, the accounting officers of the 
treasury department were disallowing and refusing to pay all claims for 
interest paid by the states for money borrowed upon bonds, or otherwi<e, for 
the purpose of arming and equipping their soldiers, and prior to that time it 
was not believed by the state of Iowa, or other northern states, that any 
valid claim against the gouernment existed ror the repayment of such 
interest. 

It is a well settled rule of law that laches is an equitable defense, con
trolled by equitable considerations, and varies with the peculiar circum
stances of each case. Unless 1t is shown that owing to the neglect of the 
complaioant, some right or advantage has been lost to the defendant, a lapse 
of time is of very little consequence. The rult is stated s~rongly and ter~ely 
in Dagger v. Van Dyke, 37 New Jersey Equity, 130, as follows: 

"It is only when the complainant has slept over his wrvng" so long 
that great and serious wrong will be done to the defendant, that laches 
will constitute a complete de ense. Here the parties are in almost 
exactly the same position now that they were at the time the wrong, 
for which redress is sought, was done, and relief may be given to the 
complainant without doing any harm whatever to the defendant.'' 

This principle was recognized in the case of United States v. New York, 
supra. 

Since the decision of that case, many other states havt: filed their claims 
against the general government, and are now prosecuting the same with 
vigor, in the belief that the United S •ates courts will finally hold that the 
statute of limitations, above quoted, does not apply to this class of claims. 

Tnis is notably true of Pennsylvania, which bas a very large claim now 
pending, which stands exactly in the position of the claim of the state of 
Iowa. 

So much depends upon the view taken by the courts as to whether a com
plainant should be barred from prosecuting his claim by reason of laches, 
that, in my judgment, the facts in this case warrant the prosecution of the 
claim of tb• state against the government, for the interest paid upon its war 
bonds. I do not feel justified •n taking the re~ponsibility under the circum
stances of saying that the United States courts will bold that the claim of the 
state is barred by the statute of limitations, because of the laches of the 
state in prosecuting the same, and for that reason no effort should be made 
to collect such claim . 
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Th£rd.-As to the question whether any authority i lodged by law in the 
governor , executive council or other body, to employ and provide com pen· 
sation for counsel for prosecuting the claim , I am Qf the opinion that no 
authority is lodged in the governor, executive council or other body to 
employ and compensate counsel for prosecuting a claim of this character 
aga•nst the United States. 

The claim ag«inst the government should be prepared and filed by the 
executive department of the state. It then becomes the duty o( the attorney
general to appear in behalf of the !'tate to prosecute such claim, and if it is 
thought do::~irable to employ additional coun el to assist him in its prosecu
tion, a provision for such assistant counsel, aud their compensation, must 
be made by the legislature, as no power is lodged elsewhere under which a 
co.ntract can be entered into for the employment or payment of such addi-
Honal counsel. Respectfully submitted, 

July 9, 1901. 

CHAS. W. MULLAN, 

Atfoltlev-Gt:neral. 

To the Hon. Leslz"e M. Shaw, Governor of Iowa. 

FEES FOR FILING ARTICLES OF INCORPORATION--The corpora
tion mentioned in the opinion does not fall within the exemp
tion provided for in section 1637, and it must file wiLh the 
secretary of state a ce"nified copy of its articlt:s 0f incorpora
tion, pay the statutory lee, and receive a perm1t, before it is 
entitled to carry on it-; business within the state. 

SIR-In response to your request for my opinion as to whether the 
American Grain Purifier Constructing company should pay the fees provided 
in section 1637 of the code, lor filing a certified copy of its articles of incor
poration with the secretary of state, and re~eiving from the secretary a per
mit to transact business in the state of Iowa, 1 snbmi.t the following opinion: 

All corporations seeking to do business within the state of Iowa, by filing 
certified copies of their articles of incorporation with the secretary of state, 
and receivin~ from him a permit to transact business within the state, must 
pay statutory fees, except such corporations as are specifically exempted 
from the payment thereof by the provisions of section 1637 of the code. 

Does the corporation referred to come within the exception named in 
section 1637? 

Tne language of the section is a'l follow~: 
''Any corporttion for pecuniary profit, other than for carrying on 

mercantile or manufacturing business, organized uoder the laws of 
another state, or of any territory of the United ::;t .. tc:;, or of any 
foreign country, which bas transacted busines.; in the state of Iowa 
since the first day of Septembo:r, 1886, or de.;ires hereaftH to transact 
business in this state, and which has not a permit to do such business, 
shall file with the secretary of state a certified copy of its articles of 
incorporation, duly attested, accompanied by resolution of its board of 
directors or stockholders, ~tuthorizing the filing thereof, and also 
authorizing service of pr:>cess to be made upon any of its officers, or 
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agents in this state, t:ngaged in the transaction of its business, and 
requesting the issuance to such corporation of a permit to transact 
business in this state; said application to contain a stipulation that such 
perm it shall be subject to the provisions of this chapter. Before such 
permit is issued the said corporation shall pay to the secretary of state 
the same fee required for the organization of corporations in thiq state, 
and if the capital of such corporation is increased it shall pay the same 
fee as is in such event requirtd of corporations organized under the 
law of this state. * * * " 

The exception provided for in the statute i; intended to apply only to cor
porations carrying on a mercantile or manufacturing business outside of the 
state, which desire to ship into the state, and sell their goods or manufac
tured products; the purpose of the exception is to permit such corporation 
to ship into the state and sell their goods or manufactured products wi bout 
filing a certified copy of their articles of incorporation with the secretary of 
state, or obtaining a permit to transact that class of business within the 
state. 

When, however, any corporation, organized unde_r the laws of another state, 
or of a territory of the United States, or of a foreign country, except corpo
rations organized exclusively for the purpose of carrying on a mercantile or 
manu(acturing business, d sires to enter the state, and transact its business 
therein, such corporation must file n certified copy of its articles of incorpo
ration with the secretary of state, pay the statu~ory fee therefor and receive 
a permit from the ,ecretary, before engaging in the transaction of its busi
ness within the state. 

I think it is also true that the exception provided for in the statute applies 
only to corporations organized lor the purpose of carrying on an exclus.ive 
mercantile or manufacturing business, and if the corporation is organized 
for the purpose of carrying on or cond:1cting any other class of business, 
although the same may be connected with mercantile or manufacturing busi
ness, such corporation does not fall within the exemption of the statute; and 
if it desires to transact its business within the s· ate it must file a certified 
copy of its articles of incorporation with the secretary o[ state, pay the stat
utory fee and receive from him a permit to transact business within the state. 

In saying this, however, I do not intend to be u sderstood as holding that 
such a corporation might not ship its goods or manufactured products into 
the state, and sell them here, without filing with the secretary of state a 
certified copy of its articles of incorporation, and receiving from him a per
mit so to do. 

The American Grain Purifier Constructing company is not a corporation 
organized outside of the state of Iowa (or the purpose of carrying on an ex
clusive mercanti e or manufacturing business, which simply desires to ship 
its goods or manu.factu red products into the state for tbe purpose of selling 
them therein; it i<: a corporation which des res to eoter the state for the 
purpose of transacting its ordinary business. 

The purpose and business of the corporation is set forth in the second 
article of its articles ol incorporation as follows: 

• • The purpose for which this corporation is formed is to manufac
ture and sell a patent grain purifier and dryer; to acquire, own, sell 
and dispose of patents pertaining thereto, or any right therein; to 
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acquire, manufacture, sell, lease or otherwise dispose of the right to 
construct all our patent purifiers and dryers; to purify grain, and to 
do and perform all acts necessary in the business of purifying grain 
or manufacturing grain purifiers and dryers, and selling or acquirin~ 
patents pertaining to purifiers aod dryers, or to sell or otherwise dis
~ose of the ~anufac~ured product of this company, or of any right, 
tn whole or m part, 10 and to the patents llO\V owned by this com. 
pany." 

Under this provision of its articles of incorporation the company has the 
right to manulacture and sell its patent grain purifier and dryer. It also, 
however, takes to itself the right to acquire, own, sell and d ispose of patents 
pertaining to such grain purifier and dryer, or any right therein; also to 
sell , lease or otherwise dispose of the right to construct or use patent puri
fiers and dryers; to acquire and sell patents pertaining to purifiers and dry
ers, ot· ~ny right in whole or in part, to the ,patents owned by the company. 

That is to say, coupled witn its right to manufacture and sell patent grain 
purifiers and dryers, the corporation is organized for the purpose of selling 
to any other person or persons the right to manufacture and sell its grain 
purifi rs and dryers. within any oesignated territory of the state of Iowa, 
and to sell to any person or persons any or all of i's patents pertaining to 
purifiers and dryers, or any right, in whole or in part, to the patents owned 
by the company. 

It is, . therefore, clear that the corporation does not fall within the exemp
tio.n provided for i'1 section 1637, above quoted, and that it must file with the 
secretary of state .a certified copy of its articles of incorporation, pay the 
statutory fee provided therefor and receive a permit from the secretary of 
state to transact its business within the state, before it is en titled to carry on 
its business therem. 

Respectfully submitted, 

CHAS. W. MULJ.AN, 

July 12, 1901. A ttorrtey- (;etU1'al. 

To I-Ion. W. B. llfartin, Secretary of State. 

DAIRY CoMMfSSIONER.-So far as section 2523 of the code refers 
to the testing of milk by operators of creameries, cheese or 
condensed milk factories, the word "milk" includes" cream." 

SrR-I beg to acknowledge receipt of your request of this date in which 
you ask my opinion: ' 

First.-' 'Does the word 'milk' therein contained (section 2523 oi 
the code) include the word 'cream'?" 

In my opinion, .so far as the section refers to the testing of milk by 
~perators of cr~amenes, cheese or condensed milk factories, the word "milk" 
IDC~udes cream. Wherever a test is made either of milk or cream' it must 
be lD the manner provided in section 2523 of the co::!e. 

In answering your second and third inquiries, which I do not deem nec
es~ary to quote in full, I will say that under section 2523 operators of cream
enes, cheese or condensed milk factories, whenever a test of the quality of 
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nilk or cream is made, are n1quired to use such appliances and tests as shall 
Je dear oil, free from any forei~n substance, and produce correct measure
Dents of butter fat. 

The kind or character of the appliance used for this purpo<e i~ within 
he discretion of the dairy com missioner, the statute requiring that every 
uch appliance so used for testing milk or cre:tm, must be certified by him 
L!! an approved appliance for making such measurements. before the same 
:an be used by operators. 

The statute practically leaves the character of the implement used in mak
ng such tests, and th~ manner in which such tests shall be made within the 
:ontrol of the dairy commi!;sioner, and any appliance which gives a correct 
measurement, which has been approved and certified by him, can be law
fully used in making such tests. 

Respectfully submitted, 

July 15, 1901. 

CHAS. W. MULLAN:, 

Attorney- General. 

To tire Hon . B. P. Nor/01:, Dairy Commis.~ionrr. 

COLLATEHAL INHERITANCE TAx-lntere st Thereon-It is held 
that the interest which accrues upon the estate, after the death 
of the testator or intestate, and before the distribution, is not 
liable to pay the collateral inheritance tax. 

SIR-In response to your inquiry as to whether interest accumulations, 
upon property liable to pay a collateral inheritance tax, which accrues after 
the death of tbe testator or intestate, and before the property is distributed, 
is liable to pay collateral inheritance tax, I submit the follow tng opinion: 

Our statute, providing for the collection of a collateral inheritance tax, 
is modeled after the statutes of New York and Pennsylvania, and in deter
mining the interpretation which our courts will give the statute, we naturally 
turn to see what construction has been placed upon similar statutes in those 
states. 

The question submitted arose early in Pennsylvania, al!d in Miller's 
Estate, reported in Pennsylvania Cou:Jty Court Reports, at page 522, it was 
held that accumulations of interest, after the death of the decedent, and 
before the distribution to the heirs, was not liable to pay the collateral 
inheritance tax. 

The court in that case said : 
"Collateral inheritance tax is imposed only upon the estate owned 

by the decedent at the time of his death, and not upon interest or 
income subsequently arising." 

This doctrine was subsequently adhered to by the supreme court of 
Pennsylvania, in ~Villiamson's Estate, 153 Pa. St. Report, page 508, in 
which it is stated: 

''The orphans' court was also in error in h olding that our decision 
In ,-e ~Villiamso7:'s Estate, 143 Pa., 150, subjects the income for the 
first year to the collateral inheritance tax. This tax fastens upon so 
much of the estate as passes to collaterals as it stands at the death of 
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the testator. It comes out of the corpus of the gift, upon its descent 
or transmission upon the death of the former owner to the beneficiary. 
Income accruing subsequently comes not from the testator, but from 
the p~operty held by~ o.r for the use of the legatee or other beneficiary, 
and ts not to be dtstmguisbed from income derived by the Fame 
persons from aay other source." 

In Matter of Will of Vassar, reported in the 127 New York, at page 1, 
the court of appeals of New York squarely holds that interest accruing after 
the death of the testator, and before distribution, is not chargeable with 
collateral inheritance tax Th" court in passing u on the question ~ays: 

''The better and more reasonable construction of the statute is that 
the property of which the person died seised or possessed is subject to 
the tax; that the increase or interest thereafter obtained by the 
executors is property of which the testator "as not seised or possessed 
at the time of his death; that the property should be appraised, and 
the tax assessed as soon after death as practicable, and that the tax 
should theu b"come immediately due and payable; the provision for 
charging interest thereon in case it is not paid is in lieu o f any increast> 
or interts t that may be derived from the estate by the executors." 

Substanti.ally the same provision found in the New York statute, relating 
to the charl{JDg of mterest for the non· payment o! the collateral inheritance 
tax, H not paid within the time fixed by the statute, was enacted in our own 
statute on the subject, in the•e words: 

''All taxes imposed by this chapter shall be payable to the treasurer 
of state, ancl those which are made payable by exe..:utors, adminis
trators or trustees, shal l be paid within fifteen months from the death 
of 1 he testator or intestate, or within fifteen months from assuming of 
the tru~t by the trustee, unless a longer period is fixed by the court. 
All taxes not paid with •n the time prescribed by this act shall draw 
interest a t the rate of eigb t per c.:entum per annum until paid." 

By th s provision the legislature has imposed a penalty of eight per cent 
per annum upon all property liable to pay th e collateral inheritance tax, if 
the same is not paid within fifteen months. One of the purposes of such 
pro,·ision is to compel the payment of such penalty in lieu of any increase or 
intere~t that may be derived from the estate by the executor or admin
istrator. 

Uncler the holding of these cases, decided upon a statute almost iclenticnl 
to ours, both in New York and Penn.•ylvania, ram very clear that the inter· 
est which accrues upon the estate after the death of the tes•ator or intestate 
and before the distribution. is not lia lJ!e to pay the collateral inheritance tax' 
and ~ur courts will so hold when they are called upon to pass upon th~ 
qutos!Jon. 

Under section 5 of chapter 51 of the laws of the Twenty-eighth General 
Assembly the entire estate, subject in whole or in part to the p.!yment of the 
collateral inheritance tax, should be app raised for the purpose of com outing 
such tax, by the collateral inhe ritance tax appraisers . From the value so 
fixed by the appraisers, the debts of the decedent, as defined in section 1 of 

· this chapter, should be deducted, and the computation of the collateral 
inheri tance tax made upon the amount of the value of the estate, after such 
debts are deducted, without adding accumulated interest.-
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The case of Hooper v. SAaw, 176 Mass., bas sometimes been cited as 
holding a doctrine contrary to that herein expressed, but a careful reading 
of that case will disclose that the question whether interest accruing upon 
property in the hands of an execu tor or administrator, after the death of the 
testator or intestate, and before distribution, was liable to pay collateral 
inheritance tax, was not involved in the decision of that case , the issue 
determined by the court being as to whether the United States legacy tax 
should be deducted as a debt before computing the state collateral inheri
tance tax, aud while the court ha~ used language which poss ib ly might be 
construed as adhering to a different doctrine, 1 cannot regard the case as 
authority against the rule laid down by the New York and Pennsylvan ia 
courts. 

Another rule of construction which obtains as to statutes of this character, 
and which leads roe to the conclusion a rrived a t , is that taxes imposed by 
the collateral inheritance acts are special and not general. 

bt JJFatler of JJfcPir.erson , 104 New York, 306 . 
And it is the rule that special tax laws a re to be construed stric tl y against 

the government, and tavorable to the taxpayer; tba.t a cit izen cannot be 
subject to special bur den1 without c lear warrant of law. 

Dos Passos on Collatera l Inheritance T axes, 41 
JIJaller of Enston, 11 3 New York , 174. 
'rbis, 1 believe , covers the quest ion submitted to roe for my opinion, 

R espectfully subm itted, 
CHAS. W. MULLAN , 

Atlorney-Ge1reral . 
July 20, 1901, 

To H on. C. S. Gii/Jerlson , Tteasurtrol S tate . 

BuREAU OF LABOR STATISTICS-No use should be made of names 
of individua ls, firm s, or corporations supplying information 
o btained under the authority vested in the commissioner by 
section 2472. 

SIR-Yon ask our opinion a.s to whether the information obtained 
through io.spectioo provided for In section 2472 of the code, is such informa
tion as i ~ deemed confidential, and the publication of the names of individ· 
uals, firms, or corporations is prohibited by section 2475 of the code . 

Our answer to this inquiry must be in the negative . In order to answer 
this question intelligently, it is necessary that we consider the entire chapter 
8, relative to the creation and duties of the commissioner of labor statistics. 

S ction 2470 defines the duties of the commissioner , and specifies the kind 
and class of information which it ls his duty to collect, assort, systematize. 
and present in his report to the governor. 

Section 2474. provides that such information shall be furnished upon 
request of the commissioner. • 

Section 2471 vests the commissioner with power to secure such infor· 
matico, when not otherwise furnished, by the iuuance of subpcena.s. 
administering oaths, and taking testimony of witnesses. 

REPORT OF THE ATTORNEY-GENERAL. 191 

Section 2472 also furnishes another means of obtaining such information, 
where the commissioner is unable to procure the same under section 2474 or 
2471 . 

Neither of tbl'!: last above mentioned sections provides for any other class 
of information to be obtained by the commisstoaer than that specified in 
sect~on 2470 .. This. last mentioned section enumerates and specifies all of 
the tnformatlon whtch the commissioner is required to collect. assort, sys
tematize, and pre!l-ent in his report. 

Sections 2471, 2HZ, and 2474 only provide the means, or Vt'Sts the com
missioner wich certain powers, by whict'l be may obtain such informadon. 

Section 2475 clearly prohibits the use of the names of individuals , firm1 , 
or corporat ions, in supplying information called for by sections 2470 and 
2471. 

1t cer:ainly could not have been the intent of the l~gislature to permit 
the use of con fidentia l information obtained by the means p rovided in sec
tion 2472, and prohibit its use when obtained either under section 2474 or 
2471. 

Th~ real purpose and intention of the legislature in prohibiting the use of 
information is because the same is in its natu re de-emed confidential. Such 
information is as much confidential information when obtained under the 
power vested in the commissioner by section 2472, as it would be if obtained 
by either of the other methods . 

We, therefore, are clearly of the opinion that no use sh ould be made of 
na mes of individuals , firms, or corporations, suppl)'in~ the information 
obtained under the authority vested in the commissioner by section 2472 . 

July 22, 1901. 

Respectfully submitted, 
C H AS. A . VAN VLKCK, 

Assistant Attorn~:Y-Gtnerat . 

To Hon. C. F. Wennerslrum, Co,•missioner Bureau of Labor Sta
tish'cs. 

IOWA STATE CoLLI!GE-Expenses of Trustees-The board of 
trustees of such college cannot use a ny portion of the appro
priation made by chapter 152 of the acts of the Twenty-eighth 
General Assembly for the expenses to be incurred on a pro
posed trip to inspect college buildings in the East. 

Sill-You ask our opinion as to whether the board of trustees of the Iowa 
State college can make an appropriation for the expenses incurred on a 
proposed trip to inspect college buildings in the East, for the purpose of 
enabling them better to prepare plans for a new building to be asked for 
at the next session of the legislature. 

The appropriation to the Iowa State college by section 1, chapter 152, 
acts of the Twenty-eighth General Assembly 1 was made for certain specific 
purposes, viz: 

''For repairs, general imprJvements, current expenses, and addi· 
tional support, '' 



192 REPORT OF THE ATTORNEY- GENERAL. 

To bold that expenses incurred in the manner spec tied in your inquiry 
co uld be paid out of the above appropriation, would be giving an interprets.· 
tion to the specified purposes therein mentioned which the rules of interpreta· 

tion do not justify. 
Such expenses not coming wi thin the above mentioned specific purposes, 

we are clearly of the opinion that they cannot legally be paid out of said 
appropriation. Respectfully submitted, 

CHAS. A . VAN VLRCK, 

Assista1lt Attornev-Cetreral. 

August 17, 1901. 
To J. B. Hungerfo d, Chairman Board of Trustees, Iowa Stale Coll~ge . 

lNSUHAKCI:<.: POLICIES- The clause contained in li nes 31 to 40 

inclusive in the printed portion of what is known as Iowa 
Standard Policy. should be eliminated from all fire insurance 
polices within the state of Iowa. 

SrR-1 have examined what is known as the Iowa Standard Policy. with 
refE"reoce to the clause co .~ taiocd in the printed portion of the policy 
embraced in lmes 31 to 40 inclusive, which provides that in case the policy 
bolder obtains other additional insurance, which is permitted by the policy, 
and such io-;uraoce !-hRil not be valid and collectlble, the ob ·aining of such 
insurance shall be held to be an election on the part of the insured to cancel 
the policy, and the Fame shall stand canceled from the time such invalid 
insurance is obtained, and the insured shall be entitled to receive upon return 
of the policy to the company, the unearned premium from the date of sur· 

render. 
1 can put no other construction upon this provision than that which .its 

language imports. That is, that the insurance company and .the pohcy 
holder agree that if such invalid insurance is obtained by the pohcy holder, 
the previous policy held by him under his contract of insurance shall at once 
be canceled, and he loses all right to recover thereunder .. 

The clause is certainly a remarkable one, and one which in my judgment 
should be eliminated from all fire policies within the state of Iowa. I can 
see. no particular benefits whkh will accrue to the in<;urance company by the 
retention of the clause, and clearly see many hardships which may be sus· 
taiued by the p.Jlicy holders if the clause is permi tted to remain. 

Respectfully submitted , 
CHAS. W . MULLAN, 

Attorney-General . 

August 22, 190 1 . 
To H on. Fra11-k F . JJfern:am , A uditor of State. 

IowA STATE Co LLEGE-Use of Funds Appro pri ated for Suppo rt 
of E xperim e nt S tation.-Tbe ex pe rim e nt s t a t ion is a d epart
m en t and par t o f sa id coll ege . The board ~ f tru stees ~ay 
legally use sucb po r tion o f tbe money a ppropnated by sectiOn 
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one of chapter 152 of the laws of the Twenty ·eighth General 
Assembly as is, in their judgment, required to meet the cur
rent expenses and support of such department. 

It is also held that the trustees may also use the annual appro
priation granted by section 2674 of the code for the purpose 
of paying the current expense of the experiment station. 

SIR-Your favqr of July 23d, asking for my opinion and construction of 
section one of chapter 152 of the laws of the Twenty·eighth General Assem
bly, and also of the legality of using funds appropriated by section 2674 of 
the code, which request is as follows,-

• 'Resolved that we, the board oftrustees of the Iowa State College of 
Agriculture and Mechanic Arts, hereby request the Attorney-General 
of Iowa to render a decision as to the legality of using funds appropri· 
ated by section one of chapter 152 of the laws of the Twenty·eigbtb 
General Assembly for the support and current expenses of the experi 
ment station, and also the legality of usinR funds appropriated by sec
tion 2671 of the code of Iowa in the same manner,"-

came to band some time ago, and I have delayed answering the same for 
two reasons: 

Fi,.sJ.-The letter was received during my absence from my office in Des 
Moines , and it was necessary that I have access to the records of that office 
tefore givi~an opinion upon the quest ions involved: 

Stcond.-I find that my predecessor, Mr. Remley, for whose legal opin
ion I have a high regard, rendered an opinion which is somewhat in conflict 
with the conclusions I have reached. 

After a careful consideration of the matter in all its various phases, I 
submit the follow ing opinion in response to the resolution of the board of 
trustees of the Iowa State College of Agriculture and Mechanic Arts: 

The solution of tht questions called for by the resolution turns and depends 
-encirely upon a single proposition, i e .: 

Is the Agricultural Experiment Station at Ames a part of, or a depart· 
ment of, the Iowa State College of Agriculture and Mechanic Arts? 

An affirmative or negative answer to this question determines the solution 
of all the questions involved in the resolution. It is therefore important to 
examine the history of the agricultural experiment station, for the purpose 
of ascertaining whether it wa s established as a department of the college , or 
as a separate institution. 

July 2, 1862, a n act of congress was passed granting to the several states 
and terr itories an amount of public land to be appor tioned to each , equal to 
thirty thr..ousand acres for each senator and representative in congre~, to 
which the states were respectively entitled . The land so g ranted to be sold 
by the states 1 and the money rec . .:.ived therefor to be invested in stocks and 
bonds of the United States, or other safe securities, yielding not tess than 
.five per centum upon the par value thereof , which money so invested shall 
constitute a perpetual e ndowment fund, the interest of which may be used 
to support and maintain a college, where th e leading object shall be to 
teach such branches of lea.rning as relate to agri.culture a n d mechanic arts, in 
such manner as the legislatmes of the states may respectively prescribe. 

13 
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Subdivision three of section five of t he act o f congress referred to, 
provides: 

''Any state which may take a nd claim the benefi t of th e p rovisions 
of this ac t , shall provide wit h in five y ea rs at least not less t h a n o n e 
college , a s descr ibed in t he fo u r th sect ion of this a ct, o r t h e g ra nt to 
such state shall cease, a nd the sta te shall be bound to pay to th e 
UnitP.d S tates the amount r eceived for a ny lands p revio usly sold ." 

Other p rovisions rela ti n g to the manne r of loca ting t he script issue d fo r 
such lands , and th e ann ual r eport to be made by the gove r nors of t h e :::e ..,eral 
states to congr ess , et c. , a re incorporated in the a ct. 

T he sta te o f Iow a , a s early a s 1858 , by an act o f the Seventh General 
Assembly, h ad established a state agricult u ral ·college and model farm, to be 
connected wi th t he e n ti re agric ultural in t eres ts of the state, and when the 
a ct of congress r e ferred to became a law, Iowa was one of the fi rst states t o 
accep t its benefits . 

'l'his acce p tan ce was enacted at the extra session o f the Ninth General 
Assem bly, app roved on the twenty-fi !th day of Sep tember, 1862, and is. 
e m bodied in the code of 1873, in the followiJJ g la nguage: 

' 'Section 1604. The lands, rights, powers and privileges granted to 
and confe rred upon the state of Iowa by the a ct of congress entitled 
1 A n act d onating public lands to the several states and territories 
which may provide colleges for the benefit of agriculture and the 
m ech anic arts ,' approved July 2, 1862, a re hereby accepted by the 
state o f Iowa, upon the terms, Conditions and restrictions contained in 
sa id act, and there hereby is established an agricultural college and 
m odel farm, to be connected with t h e entire agricultural and 
mechanical interests o f the sta te; the said college and farm to be under 
the control and mana gement of a board of five trustees , no two of 
whom shall be elected from the same congressional district.'' 

Under this section, all of the benefits derived from the act of congress. 
were m a de a part of the agricultural college and model farm of the state of 
Iowa , and placed under the coo troland management of its boar d of trustees. 

On the second day of March , 1887 , an ac t of congress was passed which 
is supplemental to the act of Ju ly 2, 1862. Section 1 of the act of 1887 
provides: 

1 'That in order to aid in acquiring and di ffusing among the people 
of the United States useful and practical information on subjects con
nected with a g riculture, and to promote scientific investigation and 
experiment respecting t he principles and application of agricultural 
sc ience, there shall be es tablished, under direction of the college or 
colleges or a gricultura l department of colleges in each state or terri 
tory established, or whi ch may hereafter be established, in a ccordance
w ith the provisions of an act approved July second, eighteen hundred 
a nd s ix ty· two, entitled 1 An a ct donating public lands to the several 
states and territories which may provide colleges for the be nefi t of 
agriculture and the mechanic arts,' or any of the supplements to said 
act, a department to be known and designated as an 'Agricultural 
Expedment Station.' " 
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Under the provisions of this section, each state or territory which accepted 
the benefits of the act of July 2 , 1 62, and established an agricultural college 
in conformity with the provisions t hel"eof, was requi red to estnbli h a a 
department of such college, and under its direction and control, an "Agri
cultural Experiment Station.'' 

Section 9 of the ac t of May 2, 1887, p rovides that the grants of money 
authorized by the act may be su bject to the legislative assent of the severu.l 
states and territories to the pu rposes of said grants. 

It is clear from the language ~f this a ct, that congress intended the exper
iment stations es tablished under the provisions of the act should be a part 
of t he a gricultural colleges establ ished by t he states aod territorie w hich 
accepted the benefits of the act o f 1862, and no t separate and independent 
iosti tutions. 

The a ssen t of t he state to the provisions of the act o f 1887, was given br 
the T wenty-second General Assem bly by chap te r 180, which became o. Ja w 
on the third da y o f March , 1888 , a nd by the ISame a ct an experiment station 
w as es tablished by the legislature of Iowa as a department of the Iowa 
Agricultural College, such act being as follows : 

1 'WHEREAs,-The con gress of the U ni ted S ta tes , by a n act 
approved March 2, 1887 1 and e n titled 1 A n a ct to establish agricultu ral 
experiment stations in connection wit h the colleges es tablis hed in the 
several states under the provisions of a n ac t a pp roved July 2, 1862, 
and of the acts supplementary thereto,' did provid 11 in section 9 
thereof 1 that the gra nts of mon ey authorized by t his act a re m a de sub
ject to the legis lative assent of the several s tates a nd te rrito ries to the 
purposes of said grants' ; therefore, 

Be it Enacted by the Generat A ssembly of the State of Iowa : 
Section 1. That such legislative assent be and is h ereby g iven to 

the p urposes of the grants authorized by the said act of Marc h 2 , 1887, 
and t hat in accordance with the requirements thereof, the s ta te agrees 
to devote the moneys thus received to the esta blishment a nd support 
of an agricultural experiment station as a department of the Iowa 
agricultural college, as provided in said act of cong ress . ' ' 

This assent of the legislature to the grant of congress is embodied in sec
tion 2645 of the present code, which is as follows: 

1 1 Section 2645. Grant accepted. Legislative assent is give n to the 
purposes of the various congressional grants to the sta te for the endow
ment and support of a college of agricult ure a nd mechan ic a rts , a nd 
an agricultural experiment s tation a s a dep artment thereof , upo n t he 
terms , condi tions and restrictions conta ined iu a ll a cts of cong ress 
relating thereto, a nd the s tate a ssumes the duties, obligations and 
responsibilities thereby im poaed . 

All moneys appropriated by the state because of the obliga tions 
thus assumed, and all fun ds aris ing from said congressional g rants , 
shall be inves ted or expended in acco rdance with the provi s ions of such 
grant, for the u10e and support of said college located a t Ames . " 

Thus taking the entire history of the legislation relating to the establ!sh 
meot of the experiment station of the Iowa College of Agriculture and 
Mechanic Arts, we find that from the time that it is first mentioned in an act 
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()f congress to the time of the enactment of the present code, every legisla
tive body bas undertaken to make it a part of the college and a department 
thereof. It is no where treated or refer red to as a separate and independent 
institution; and when the state of Iowa accepted the benefits o[ the provisions 
of the acts of congress referred to, it by such assent agreed and bound itself 
to establish and maintain an Agricultural Experiment Station as a part of the 
State Agricultural College, under the control and management of it& board 
-of trustees. 

The control of the experiment station is by congress and the state legisla
ture given to the trustees of the college. They have full power to manage 
and control the property of the college and farm, whether real or personal. 

The fact that there is an annual appropriation of congress to aid in pay
ing the necessary expenses of conducting investigations and experiments, 
.and for printing and distributing the results of the work, does not tend to 
make the experiment station an independent institution, or give it existence 
.separate and apart from the college. 

It is a matter of common knowledge that in colleges throughout the 
<:ountry many of the departments have separate endowment funds and re
sources, the income of which can only be med to pay the expenses of the 
particular department to which the endowment belongs; b ut no one has ever 
thought that the possession of such endowment made the department an 
1nstitution separate and apart from the college to which it belongs. 

I can see no reason why the Agricultural Experiment Station is not as 
much a part of the State College of Agriculture and Mechanic Arts, as is the 
medical department a part of the State University at Iowa City. 

I am therefore clearly of the opinion that the Agricultural Experiment 
Station is a part and n department of the Iowa State College of Agriculture 
and Mechanic Arts, and that the annual appropriation granted by section 
2674 of the code can be used by the board of trustees of the college as their 
judgment shaH direct for the purpose of paying current expenses of the 
experiment station, as a department of that college, precisely as it can be 
used to pay the expenses of any other department. 

The conclusion which 1 have arrived at, and the construction which 1 
have placed upon section 2674 of the code, applies with equal force to sec· 
tion 1 of chapter 152 of the la~Gs of the Twenty-eighth General Assembly. 
This section provides: 1 

' • There is hereby appropriated to the Iowa State College of 
Agriculture and Mechanic Arts, out of any money in the state treasury 
not otherwise appropriated, for repairs, geueral improvements, current 
expenses and additional support, the sum of twenty·five thousand 
dollars annually hereafter; said sum to be paid io. quarterly install
ments on the orrler of the trustees, the first installment to be paid July 
1, 1900 ... 

The Experiment Station, being, as we have seen, a department and part 
of the Iowa State College of Agriculture and Mechanic Arts, the board of 
trucotees may legally use such portion of the money appropriated by section 
1 of chapter 152 of the laws of the Twenty-eighth General Assembly as is in 
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their judgment required to meet the current e%penses and support of such 
department. Respectfully submitted, 

August 24, 1901. 

CUAS. W. MULLAN, 

Allorney-C~neral. 

1o E . IV. Sta,totJ, Secretary of the Boar-d of 1rustus of lite fowa. 
Slate College of Agric~tllur~ and AFecltanic Arts. 

GAME LAws-Pinnated grouse quail and othe b" d 
1 r game 1r s pro-

tected by law may be, under the present statute, lawfull y sold 
dunng the penod when it is lawful to kill such birds wit hi th 
state. n e 

SrR.-I am in receipt of your favor of tbe3lst ult., asking for a construction 
o

1
f sec~t~ns 2552, 2.554 and 2555 of the code, relating 10 the killing and selling 

o cerl&lO game btrds. 

The.re is a slight incongruity in these sections, and it appears to me that 
the legtslature bad the thought to prohibit the at f · · · 
state at the time the law . s e o game btrds wttbtn the 
will not bear this' ut. was enacted, but the mterpretation of the law itself 

Section 2552 of the code prohibits and makes •t i f 
trap, shoot or kill prairie chicken woodcock I a ~rl me or anhy person to 
traffic. • • quat or roug ~rouse for 

Section 2554 makes it an offense for any person, company or corporation 
to ~uy or sell or ~a.ve in possession any such birds or animals durin the 
pfenodhwhenh_t~e ktlhn~ thereof is prohibited, except during the first fiv: days 
o sue pro Jbt ted pertod. 

1
. Se~;on 25~5 provides that no person, company or corporation shall at any 
b1~\s hPj

1 
t: e or cany out of the state any of the birds or animals named 

b~ d I s a .. lawful to ship to any person wL bin the state any of the gam~ 
tr s nam~d.' not to exceed one dozen in any one day, durin the erio 

when the ktlllng of such birds is not prohibited, providin'{ an atffda it p d d 
before some person. authorized to administer oaths, that the birds vb~v~:o~ 
~n unlawfully ktlled, bought, sold or bad in possession, and are not 
sht~e~~h~~r sale or profi~, is ~ade and attached to the birds so shipped. 

. of the~ ~echons 1n terms , or in language which will bear such 
construction~ prohtbtts the sale of such game birds within the stated · 
the open pertod. unng 

I a"_l therefore of the opinion tbat pinnated grouse, quail, and other 
ga~e birds pr~tected by law, may be under the present statute lawful! sol 
dunng the pertod when it is lawful to kill such birds within the state ollow=~ 

Respectfully submitted, 

CHAS. \V. MuLLAN, 

September 6, 1901. 
A llontey- Gn.eral. 

To Hem . Ceot're A. Lt·,eol,, Fi.sll a"d Canu W11rde1e 
1 

Ceda,.. Rapids, 
Iowa. 
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LABELS, TRADE MARKS AND F oRMS OF ADVER T ISEMEIST-Each is 
separate and independent o f the o ther, a nd in orde r that t he 
person applying to have t he three wh ic h he has ado pted regis
tered, and he be secured in the excl usive benefits thereof un der 
section 5049 of the code, he must regis te r each separately an d 
receive separate cer ti fi cates thc.re for. 

SrR-ln compliance with your request, I have examined section 5049 of 
the code, w ith reference to the dut ies of t h e secretary of state as to issu in g 
certificates of registration of labels, trade marks and forms of adver t isement , 
as provided in such section , and after a care ful reading thereof, I a m of the 
opinion that a separate certificate must be issued by the secretary fo r ea c h o E 
the purposes d esired . The p rovision s of the sectio n a re a s foll ows: 

' ' Every person o r associat ion , o r u nio n o f worki n g men, or o the rs , 
tha t has adopted, or s h all a dopt fo r t heir protection any label, tra d e 
mark , or form o f adver t isem en t , m ay file the same for r ecord in t he 
office o f the secretary of state , by leaving t wo copies, co unterp a r ts or 
facsi m iles the reof , wi t h the secretary of state . Said secretary shall 
the reup on deliver to such person, a ssocia t ion or u nion so filing the 
same , a duly attested certificate of the record o f the same, for which 
he shall receive a fee of o ne dollar.'' 

The section provides for the filing of a label, a trade mark, and a form 
of advertisemen t. A la bel is not necessarily a tra:le mark or a form of 
advertisement, nor is a trade mark a label or form of advertisement, nor 
is a form of a dvertisement necessarily a label or trade mark. 

Any one des iring to place a particular label or brand upon the goods 
which he sells, must apply to have such label registered. H he des ires to 
adopt any particula r trade mark, he mus t have such trade mark registered, 
and if he des ires to a dopt any particular form of advertisement, and to be 
protected in the exclusive use thereof, he must register such form of adver
tisement. 

I think the three are separate and independent of each other, and in 
order tha t the person apply ing to h :lVe tbe label, trade mark or form of 
advertisement which he has adopted registered, and he be secured in the 
exclusive benefi ts thereof under the statute, he must regis ter each separately 
and receive separate certificates therefor from the s ecretary of state. 

Respectfully submitted , 

S eptember 11, 1901. 

CHAS. W. MULLAN, 

Attorney -General . 

To Hon. W. B. Dfarti1s, Secretary of State. 

DEPARTMENT OF AGRICULTURE-Use of Funds Appropriated
Under section 21 of chapter 58 of the laws of the Twenty
eighth G eneral Assembly, making an annual appropriation of 
Sr,ooo for insurance and improvements to buildings on the 
state fair grounds, if it is admitted desirable to use the whole 
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sum thus appropriated for insurance, it is within the power of 
the department to do so . 

SrR-In compliance with your reques t for a construction of t" ~ 1 h t - sec 100 ,t; of 
c ap er ;:, of the laws of the Twenty-eighth General Ass bl . ~y~~~ 
nght of the Department of Agriculture to draw and use th , d h . . e .un s t reby 
appropnated, I subm1t the following opinion: 

Section 21 provides for an annual appropriation of one tl d d 
f . . 1ousan ollars 
or msurance and Improvements to buildings on the state f · d . a1r grouu s the 

aud1tor to draw the w a rrant therefor upon the order of th 1 ' 
. . . e c epartment of 

agnculture, stgned by the prestdent and secretarv thereof · h . • , m sue sums nod 
at such t1mes as the department may deem necessary. 

Thi~ provision gives to the _department lhe discretion and right to use the 
one thousand dollars appropnated for either of the purposes d · t 

1 . estgna ec as 
shall be deemed adv tsable by them . ' 

If a better rate of insura nce can be obtained and the department of a ri -
culture be thereby benefited financially by taking the insuran 'e ( lg 

d . ~; or a ong 
t er m_ a n usmg the sum so approp r 'a ted to pay for such insurance , it is 
w1thm t he p ower of the depa r t ment o f a g ricu ltu re to so nse th 

T h 1 · 1 . e mo ney . 
. e eg1s ature h as ~1mply mad e the a p pr opriation for insu rance a nd 
Improvements, and le ft _tt wholly to t he discretion of the department as to 
th e u se o f t h e same for e tther of the purp oses for which it is appro l · t d 

If.· d ]rm e . 
1t IS eemed advisa ble to use th e whole sum thus approp · t d f . . . . na e or 

m s urance, 1t 1s, _m my j udg_ment, within the power of the department to do 
100, a n.j the aud1tor shout~ 1ssu e his warrant for the payment of such sum, 
upon the order of the agncultural department sigaed by the president and 
secretary thereof. Respectfully submitted, 

CHAS. W. MULLAN, 

September 25, 1901. Attorney-General. 

To Hon . Frank F. Merriam, Auditor of State. 

BALLOT-Name of C •ty Officer on at General Election-The name 
of a city officer_ should not go on the ballot at the general 
November electton, and a vacancy in a municipal office cannot 

' be l-::gally filled at such ele ction. 

. Sra-I a_m in receipt of your favor of the 20th inst., a s k ing my construe · 
hon ~~ sectwn 1278 of the code, upon the ques tion as to whethe r, unde r its 
prov1S1ons , the name of a city officer should be placed upon the ballot at a 
general electio a . 

I have hesitated somewhat about express ing an opinion as to the proper 
cons truct ion of th is section, for two reasons: 

Firs~.--I am not required by law to render such an opinion, unless the 
matter 1s referred to me by one of the departments of the state . 

Second.-This section is so out of harmony with other provisions of the 
statute, that it is extremely difficult to determine what the intent of the 
legislature was, when it was enacted . 

. As t~~ reques~ comes from a brother lawyer, however, in his capacity as 
ctty sohcttor, I wtll ans\ver the inquiry to the best of my ability. 
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The term ''General Election" has always been understood to mean the 
election at which officers of the general government, either federal or state 
-as distinguished from local officers-are elected. 

This definition of the term appears to have been adopted by the legisla
ture in sections 1057 and 1089 of the code, and were it not for the fact that 
the provisions of section 1278, if construed to mean that city officers shall be 
elected at general elections are repugnant to other provisions of the code, 
which must be given full force and effect, I should hold that the term 
' general election, 1 ' as used in that section, means the general November 
election at which federal, state and county officers are elected. 

Under the constitution, every elector at a general election must have 
been a resident of the state s ix months and of the county s ixty days, to 
entitle him to cast his vote, and if he possesses such qualifications as to 
residence, and is a citizen of the United States, he is entitled to have his 

name placed upon the registry list, and to vote at any general election . 
Section 642, which provides for municipal elections, requires that in 

addition to the six months' residence in the s~ate and sixty days in the 
county, be must have been, at the time of such election, a resident of the 
precinct in which be offers to vote ten days prior to such election; and in 
cities where registration is required , his name cannot be placed upon the 
registry list, nor will he be entitled to vote at a municipal election , unless he 
possesses such qualifications as to residence in the voting precinct . 

If the name of a city officer is placed upon the ballot of a general elec
tion, at which electors having the general qualification as to residence in the 
state and county are permitted to vote 1 it would render the provision of sec
tion 642, as to the ten days' residence in the voting precinct, o ugatory , as 
each elector voting at such general election would have the right to cast his 
ballot and have it counted for all of the offices named thereon, and no dis
tinction could be made between persons entitled to vote at the municipal 
election under section 6c12, and those who are entitled to vote at a general 
election, under the provisions of the constitution. 

The effect would be that ballots would be cast for the city office by per
sons not legally entitled to vote at a municipal election, and the result of the 
election might be very different from what it would be were the legal 
electors at a municipal election on ly permitted to vote. 

Section 1272 provides that vacancies in all city elective offices, when there 
are sixty days of an onexpired term, shall be filled by a special election, to 
be c·alled by the council as soon after the vacancy occurs as is practicable. 

This section clearly contemplates that all vacancies in elective city offices 
shall be filled by a municipal election, at which only electors possessing the 
qualification required by section 642, shall be permitted to vote. 

I do not believe that it was the intention of the legislature, by the provi
sions of section 1278, to permit city officers to be elected by electors not 
having such qualification. The provisions of sections 642 and 1272, in my 
opinion, control the construction which must be given to the provisions of 
1278, and I think the term, "general election," as used in that sec tion, 
when applied to the election of city officers, must be held to be the general 
city election held on the last Monday in March, instead of the general elec
tion for federal, state, and county officers, held in November. 
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Taking this view of the statute, I am of the opinion that the name oft\ 
city officer should not go on the ballot at the general No\·ember election, 
and that a vacancy in a municipal office cannot be legall)• filled t\t such 
election. Respectfully subm tted, 

September 26, 1901. 
To F . A. HaYrima11, Hampton, Iowa. 

CHAS. w. Muu. A., 
Atlorttey-Gent:Yal. 

BoARD OF TRUSTEES OF S TATE LIBRARY-Right to Si g n Requi
sition for funds- The governor is ex o.tficio president of the 
board. The power to draw money upon requisition made is 
necessarily lodged in the board. In the absence of the presi
dent, the board may authorize its president JWO t m to sign 
the requi':litions made upon the auditor, and when this is dune 
such requisition should be honored by the auditor as though' 
signed by the president himself. 

DRAR SIR-I am in receipt of your communication of the 15th iu5taot, 
asking my opinion as to whether the auditor can recognize the signature of 
a ny other person than the governor to requisitions made by the board of 
trustees of the library, for the funds appropriated by the general assembly 
for the support of the library and historical department. 

There appears to be no direct provision by statute as to the manner in 
which requisitions shall be made upon the auditor for the money so appro
priated, and as no specific method is pointed out by statute as to how snch 
requisition shall be made, and the money drawn for the use of the library 
and historical department, the details ol the method of making such requi
sitions is left to the discretion of the board. 

Ordina'rily such requisitions should perhaps be signed by the president of 
the board. If, however, the president for any reason is absent, or unable 
to act at times when it is necessary for the board to meet to transact 1ts busi
ness, the president pro tem, who should be elected by the board 

1 
may 

legally perform the duties of the president, and sign such requisitions upon 
the auditor for the money appropriated by the general assembly as sha ll be 
authorized by the board itself. 

In other words, the power to draw money upon requisitions made is nec
essarily lodged in the board. The board may authorize its president pro /em 
to sign the requisitions made upon the auditor, and when thisJs done,Rucb 
requisitions should be honored by the auditor, as though signed by the 
president himself. 

Respectfully submitted, 

October 17 1 1901. 

CnAs. W. MuLLAN , 
Attorney· General. 

To Hon . Frat: k F . Merr-iam, Auditor of State. 
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INSURANCE CoMPANIEs-Mutual L ife- Such co mpan ies, o rgani zed 
under chapter 6; o f t h e laws of the T wen ty- eig hth Ge neral 
Assembly may, if they so p rovide in t hei r articles of inco rpo
ration, insure agai nst the casual ti es named in subd ivision 5 of 
chapte r 1709 of t he code. 

'SIR-Chapter 61 of the laws of the T wenty-eighth General Assem bly pro 
vides: 

''That se::tion 171 0 of the code be amended by inserting afte r the 
word • company' in the sixth line, t he following provision: P rovided , 
however, that any life insurance company organized on the stock or 
mu tual plan, a nd authorized by its char ter or articles of incorpora tion 
so to do, m ay , on complying w ith the p rovisions of this chapter, in 
a d di t ion t o su ch life insu rance, insure agains t a ll of the casualties 
specifi ed in su b divis ion 5 o f sectio n 1709 o f the code ." 

Chapter 65 of the la ws o f the Twenty -eighth G enera l Assembly authorizes 
the o rganiza tion of bo th stock an d m u tu al insurance com panies upo n the 
st ip ulated p remium p lan, for the purpose of issu ing policies o f insurance on 
th e lives o f individuals . 

Un der the chapter quoted, a mutual life insurance company organized 
und er chapter 65, would hav e the right, if its articles of incorporation so 
p rovided, to insure against the casualties specified in subdivision 5 of sec
tion 1709, it being the ex press intent of the legislature that all life insurance 
companies doing business within the state, either upon the stock or mutual 
plan, shall have the right to provide in their articles of incorporation for 
s uch insurance. 

It is a rule of constructio n of statu tes, that where there are apparently 
confl ict ing provis ions , they must be construed if possible, to give I orce t o 
each of the provisions of the s tatute. 

In view of the acts o f the legislature embodied in chapter 61 of t he laws 
of the Twenty-eighth General Assembly, which authorizes mutual companies 
to insure against personal injuries and general accidents, I think the clause 
contained in section 1710, which is as follows: ' 'or expose itself to loss on 
any one risk or hazard to an amount excet>ding ten per cent of its paid up 
capital , u nless the excess shall be reinsured in some other good and reliable 
company,'' must be held to apply to companies organized on the stock plan, 
and t hat it was the intention of the leRislature, in enacting chapter 61 of the 
laws of the Twenty-eighth General A ssembly , to permit mutual insurance 
companies to insure against the casualties named in subdivision 5 of section 
1709 , although such companies had no paid up capital stock. 

Companies organized under chapter 65 of the laws of the Twenty-eighth 
General Assembly may be, as we have seen, mutual life insurance companies, 
and as such, would come within the provisions of chapter 61. 

I am therefore of the opinion that mutual compllnies, organized under 
chapter 65 of the laws of the Twenty-eighth General Assembly, may, if 
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they so provide in their articles of incorporation, insure against the ca • 
ualties named in subdivision 5 of chapter 1709 of the code. 

Re. pectfully submitted, 

October 29, 1901. 

CHAS. W. llfuLL . .,N, 
Aitorncy-Ce,e,-al. 

To Hon. Frank P. JI.Ierriam, A udiio,- of State. 

CoLLATERAL lNHERJTANCE TAx-It is held that real estate 
ituatecl with in the jurisdiction of Iowa, a lthough the same 

has been by pro\'isions in the w ill of a testato r d irected to be 
sold, and the proceeds dist ri bu ted , is liable to pay th e co l
la te ra l in he rita nce t a x im posed by o ur sta tute. 

Sra- Upon the Ii~. b ili ty o f lands in the state of Iowa , o wned by Willi a m 
H u be r at the t ime of h is decease , to pay a collatera l inheritance tax, I 
s u b mit the fo llo wing opin ion: 

Willia m Huber , a res ident of the state of Pennsylvania, died in March, 
1901. 

A t the time of his dea th be was the owner of la nd in t he state of Io\va 
which, u nder t he provisions of his will is to be sold by his execu tor a nd tb~ 
p roceeds thereof dis tributed among collateral heirs named in the will. 

It is claimed by the ex~ cutor that such provision in the will is an eq uita 
b le conversion o f the real es tate situated in Iowa into personalty, and that 
the domicile o f the deceased draws to the state of Pennsylvania jurisdiction 
over all his personalty, wherever s ituate, and that, by fiction of law, the 
real estate in Iowa being converted into personalty by the terms of the will 
is with in the ju r isdiction of Pennsylvania and not liable to the colla teral 
inheritance tax imposed by the statutes of th is state. 

In support of th is proposition I have received from Mr . William S. 
Hosmer, attorney for the executor, a very able brief and argument, setting 
forth very clearly the claims of the executor and the holding of the Pennsyl
vania courts upon the questions involved. 

The pos ition L1.ken by the executor, through his counsel, is undoubtedly 
the law of P e nnsylvania. 

The courts of that state have carried the principle contended for to a 
complete log ical conclusion. 

In Miller v . Commonwealth, 111 Pa . St . , 321 , it is held that where a 
tes tator provided in his will that land in another state s hould be sold by the 
executor and the proceeds thereof distributed among collateral heirs of the 
testator, such provision was an equitable conversi•Jn of the r eal estate into 
personalty, and the domicile of the tes tator being in Pennsylvania drew to 
the jurisdiction of that s tate all personalty of which the testator died seised; 
the proceeds o f the land being part of his personal estate in Pennsylvania, 
w as liable to pay the collateral inheritance tax imposed by that state . 

This principle was subsequently reaffirmed in later cases , and the court 
has applied the doctr ine with equal force to land in the state of Pennsylvania 
as to lands in other s tates. 
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Cotema" 'sEslate , 15~Pa. St., 23 1. 
cannot, however , agree with the rule of law anoounced by these 

decisions , or the reasoning wh ich leads to the conc:lusion reached. 
Our statute provides: 

''All property within the jurisdiction of this state, and any interest 
therein, whether belonging to the inhabitants of this state o r not, and 
whether tangible o r intangible, which shall pass by will c r by the 
statutes of inheritance of this or any other state, or by deed, grant, 
sa le or gift made or intended to take effect in possession or in enjoy
ment after the death of the grantor or donor, to- any person in trust Or" 

otherwise, other than to or for the me of the father, mother, bus
band, wi{e, lineal descendant, adopted child, the lineal descendant of 
an adopted child of a decedent, or to or for charitable, educationa l or 
religious societies or institutions within this state, sh all be subjec t to a 
tax of five per centum of its value, above the su m of one thousand 
dollars, after the payment of all debts, fo r the use of the state; * * * ·~ 

The real estate owned by Huber at the time of his decease is within the 
jurisdiction of the state of Iowa. 

The proposition that real estate <an not be taxed o r charged except in the 
jurisdiction where it is s ituate applies equally to succession taxes as to other 
forms of taxation . This principle has been enunciated in a large cumber of 
cases. 

The rule that real estate, and everything pertaining to its devolution, 
transmission and tenure , is goveroed and controlled by the law of its situs , 
is a vital principle of the inter-state law of this country, and one which 
probably more than any other, has maintained the equilibrium and avoided 
the clashing of the taxiog powers of the several states. 

To charge the succession of foreign real estate with the payment ot col
lateral inheritance taxes is inconsistent wilh the spirit of such taxation. 

Land situated abroad and devised by a domestic will to persons living 
within the state, does not devolve by for ce of the will, nor of the domestic 
law, but by permission of the state where the land is situated and under the 
provisions of the laws of that state. · 

The doctrine that real estate may be converted into personalty, by a pro
vision of the will of the testator that the same shall be sold and the proceeds 
distributed upon his death, is an equitable fiction of the law, which can 
have no place in a system of taxation. 

The conversion thus effected by a court of equity is designed to prevent 
injury, or to better carry out and further the intentions of the testator; but 
a fiction in equity will not bring within the jurisdiction of the st~te, for the 
purpose of taxation, lands which cannot otherwise be taxed under the laws 
of that state, nor can it take out of or remove from the jurisdiction of a 
state lands situated therein. The land remains as realty within the state 
where it is situate , subject to the laws of inheritance of that state, and sub
ject to the laws providing for a succession tax thereon. 

This question was ably considered in Swift's E!.late, 137 N. Y., in which 
Gray, J., said: 

''The question of the right of a state to tax is one of fact, and 
cannot turn upon theories or fictions, which, however serviceable to 
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adjus.t th.e rights of parties, were never intended to furnish a basis of 
constltuttonal power." 

1 am clearly ~f the opinion that the supreme court of this state will not 
":dopt the r~asomng or conclusion of .the Penn<.:ylvania courts upon this ques
tton, and wtll hold that real estate situate within the jusisdiction of Iowa 
although the same has been, by a provision in the will of a testator, directed 
to be sold. and the proceeds distributed, is liable to pay the collateral inheri
tance tax tmposed by our statute. 

Respectfully su bmitted, 

November 1, 1901. 

CHAS. W. MULLAN, 

Attorn~y-Gmerat. 

To Hon. C. S. Gilbertson, Treasurer of State . 

TRus:rEES OF IowA ST~TE N ORM AL ScHoOL-Per diem charges
Mileage for traveling outside of state-A member of the 
board of trustee ~ actang as a member of the building committee 
of suc h 1nst1tutton, is not entitled to draw from the state 
tre~sury per die1n whil e traveling beyond the state, nor is he 
entitled to have pay for mileage computed under p rovision of 
sect10n 26 18. 

The opinion of At.torney.General Remley under date of June 19, 
1899, to the aud1tor of state, ts concurred in. 

SIR-In co.mpliance. with your request of September 17th , in which 
ask the followmg questiOns- you 

First- Whether as a me.mber. of the building committee, a trustee of the 

!~7s~d~t:~et:eo::.~~ School Is entitled to charge per die1n for services rendered 

tbe:~:~=~-Whether such trustee is entitled to mileage for travel outside of 

7/u:rd-:-Whetbe~ he is entitled to per diem and mileage as a member of 
the bu1ldmg comm1ttee to any other point in the state other than lh t h 
.the institution is located- a w ere 

I submit the following opinion: 

Section 2617 provides that regents and trustees s hall be allowed four 
doll~rs for.eacb day actually and necessarily engaged in the performance of 
officta~ dutle~, .not exceeding thirty days in any one year. 

Tht~ provtslon restricts the per diem compensation which may be allowed 
and paul to trustees ~f the Iowa Stale Normal School, to the time they are 
actu:~lly an~ ~eces~ar1ly engaged in the performance of official duties. 

In an r>ploton g1ven by my predecessor, Mr. Remley, as to whether mem
bers o~ the board. of regents of the Iowa State Univers1ty should receive com
pensation and mtleage for trips made outside of the state of Iowa h d 
this language: ' e use 

'''l'he language of section 5 :04 is that they should 'receive as com
pensation four dollars per day for each and every day actuali 
employed in the discharge of their duties, and the actual and necessn~ 
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expenses incurred while so engaged.' The term, 'tht:ir duties,' evi· 
deotly refers to their duties as regents. lt may be said general Y that 
in the duties of the board of regents to govern the university and man
age nod control its affairs, the regents act as a unit, as a board. It 
may be, and probably is proper for the board of regents to send some 
one to inspect articles to be purchased or needed by the institution, or 
to obtain information as to the be!it methods of making needed repairs, 
and it is not improper to send a member of the board to obtain the 
information needed. But 1 do not like to ~ay that a person thus sent 
was discharging his duty as a regent. Some person other than a 
regent could be employed to make any inspection or examination and 
obtain information needed by the board. He obtains information and 
data which the board of regents may act upon when they are called 
upon to discharge their duties as regents. Such trips, I believe, are 
always undertaken fot the purpose of obtaining information to ena~le 
the regents to act intelligently upon any matter before them . While 
it is undoubtedly incumbent upon one holding the office of regent to 
obtain in formation and knowledge necessary to enable h im to dis
charge the duties of regent intelligently, ye t obtaining such informa
tion and knowledge is not discharging the duties of regent. 

''There is, to m y mind, clearly a d istinction to be m ade between 
the duties of a regent and the d uties of one appointed, who may be a 
member of the board or not , to go elsewhere and obtain information 
upon which the regents m ay act. . 

· 'Section 5104 of McClain 's code provides for the compensation and 
eKpenses of the regents wh ile actually engaged in the discharge of their 
duties, but does not provide for the payment of agents or employes 
appointed by the b oard of regents. •• 

In an opinion given b y Mr. Remley, June 19, 1899, to the auditor of state, 

he further says : 

u 'The limitation of thirty days shall not apply to building commit· 
tees which shall not consist of more than three members, but such 
com

1

mittee shall not charge for or receive compensation for more than 
sizty days in any one year' is a legislative recognition of a custom wbi~b 
has long prevailed with all appointing committees lo disc~arge certa10 
duties which can be more appropriately done by a comm1ttee than by 

a full board." 
The reasoning given in this opinion of Mr . Remley applies with equal 

force to the trustees of the low a State Normal school, and I concur in the 
conclusion reached, with a slight exception . 

Whenever a building committee is appointed by a board, it acts for a.nd 
in behalf of the board, and whenever meeting• of such committee are 
called, and are necessary for the transaction of the official_ busines~ of the 
board , the members of such committee are entitled to tbeu Per dJeM and 

mileage. 
1 am of the opinion that it is not necessary that such meeting<~ shall be 

called or held at the place where the institution is located, but may be called 
and h eld at any convenient an d suitable place with in the_ sta te, a~d the 
members attendin£ such meetin g would be entitled to per dJntt and m1leage, 
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computed by the nearest tn.veled route from the home of the member to the 
place where the meeting is held. 

Where, however, a member of the board or a member of the building 
committee is selected as an agent of the board or of the committee to tra'Yel 
beyond the state for the purpose of obtaining information which may be 
laid before the board or the committee, to enable it to act intelligently 
upon the questions coming before it, the work thus done by such mem
ber cannot be said to be the official act of such trustee or regent. He is 
simply acting as the agent of the board or of the committee in obtaining 
information for it, to enable the board or committee to act officially in rela
tion thereto. 

Jn such case, I am of the opinion that the person so traveling beyond the 
state is not entitled to draw from the state treasury a compensation of 
four dollars per day, or to have his mileage computed by the aud itor and 
paid to bfm under the provisions of section 2618. 

Ia so holding. l do not wish to be understood that such person is not 
entitled to com~ensation and ex~enses u nder the circumstances suggested, 
but only as sa)'tng that the aud1 tor bas no A-uthority , under the provisions 
of tbe statute, to draw a warrant for his per dtem and mileage. 

It is within the power of the board of trustees to pay to the person who is 
thus employed by them a reasonable compensation and e:r:penses for the ser
vices performed a t their request , out of the funds of the institution under 
their control. Respectfully submitted, 

November 16, 1901. 

CHAS. W . MULL AN, 

Aiiorney-Ge,eraJ. 

To Hon. Frank F. Aferriam, Auditor of Stale. 

BOARD OF CONTROL-Authority to Employ Assistant Architect
Under section 23 of chapter 11 8 of the laws of the Twenty· 
seve nth General Assembly, the board of control has no power 
to employ a consulting architect or additional skilled assist
ance for the purpose of informing themselves as to the adop
tion of the plans of a public building, until the legislatu re has 
authorized the erection of such building, and made an appro
priation therefor. 
Sta-1 am in receipt of your favor of the 6th instant, asking my opinion 

as to the construction of section 23 of chapter 118of the laws of the Twenty·sev
enth General Assembly, relating to the employment of an assistant archi
tect, and as to whether such assistant architect can, under the provisions of 
that section, be employed in anticipation of an appropriation by the legis
lature for the construction of a public building. 

The portion of the section applicable to the question at issue, is as 
follows: 

'
1 In cases of sufficient ma2:nitute, the board may secure the advice 

of a consulting architect, or secure additional skilled assistance before 
the adoption of the plans of the state architect, but the expense 
thereof shall no t es.ceed fifteen hUndred dollars in a ny one year . " 
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It appears to me clear that th~ intent of the legislature was, where an 
appropriation is made for the erection of an important public building, of 
such magnitude as, in the judgment o( the board of control, the advice of a 
consulting architect or skilled assistant is desirable before the adoption Of 
the plan of the state architect, for the purpost: uf obtaining the knowledge 
and information necessary to determine as to whether the plan of the state 
architect should be adopted, the board has the right to secure the advice of 
a consulting architect, or the services of an additional skilled assistant for 
such purpose. 

I think, however, that the provisions of the section do not go to the 
length of authorizing the board.of control to secure the advice of a consult
ing architect or .~:~.dditional skilled assistance, in anticipation of an appro. 
priation by the legislature for the erection of a public bullding. 

Prior to the making of such an appropriation 1 the whole matter is within 
the authority of the legislature. and not the board of control. If the legis
lature requires any information imparted to it through the medium of a con
sulting architect or otherwise, to enable it to act intelligeDtly in making an 
appropriation for a public building, it has full power to obtain such informa
tion in any manner it may deem best. 

Authority is not given to the board of control by section 23 to incur the 
expense 01 obtaining such information in behalf of the legislature. 

Under this construction of section 23, I am of the opinion that it is not 
within the power of the board ttf control to employ a consulting architect or 
additional skilled assistance, for the purpose of informing themselves as to 
the adoption of the plans of a public building, until the legislature has 
authorized the erection of such building, and made an appropriation therefor. 

December 12, 1901. 

Respt:ct!ully submitted , 
CHAS . W. MULLAN, 

Atto,.neoy-General. 

ToHorJ. L. G. Kinne, CllairmanBoardofControl. 

GASOLINE LABELS TO BE USED ON PACKAGES, BARRELS AND CASKS 

CONTAINING GASOLINE- The law makes it the duty of dealers 
in gasoline to label an d mark the packages, barrels and casks 
sold by them, and they must be at the expense of procuring 
the labels necessa ry for that purpose , as there is no authority 
of law for the furnishing of such labels, or for paying there lor 
by the state. 

SIR-I am in receipt of your favor of the 12th inst., requesting my opin
ion as to the construction of sections 2505, 2506, 2507 and 2508 of the code, 
with reference to the duty of the state to purchase and furnish free of 
expense to retail dealers gasoline labels to be used by them in labeling pack
ages, barrels, or casks containing gasoline sold to their customers. 

Section 2505 provides: 
• 'Each inspector shall be furnished at reasonable expense to the 

state, the necessary instruments and apparatus for testing, and shall 
promptly make inspection, ahd test and brand all illuminating oils 
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kept for sale, and for such purpose may enter upon the premises of 
any person * * * . 

''If, upon test and examination, the oil shall meet the require· 
ments , he shall brand over his official signature and date on the barrel 
or package holding the same, 'Approved, Bash test, ........ ...... . 
degrees,' inserting in the blank the number. 

''Should it fail to meet the requirements, it sha.tl be branded 
under his official signature and date, 'Rejt!cted for illuminating pur
poses.' '' 

Then follow certain provisions regulating the manner of making the 
inspection , by whom the inspector shall be paid, and what disposition shall 
be made of the money received by h .m. 

Following, and in the same section, is this provision. 
''No gasoline shall be sold, given away 1 or delivered to any person 

in this state until the package, cask, barrel, or vessel containing the 
same has been plainly marked gasoline." 

This is a regulation by the legislature of the sale of gasoliDe by wholesale 
and retail dealers, as being a commodity which it is necessary to regulate 
the sale of for public safety. 

This regulation is a restriction upon its sale precisely as is the regulation 
made in regard to the sale of many other commodities within the state. 
Many articles kept are sold by pharmacists, and required by the statute to 
be plainly marked as to their character, and the fact that the same are 
poisonous, and no one has ever thought that it was the duty of the state to 
furnish the labels for so marking such commodities. 

I find no provision or law in chapter 11, title 12, or elsewhere , which can 
be construed as requiring the state to furnish labels to be put upon gasoline 
packages, casks or barrels sold by retail dealers. 

The law makes it the duty of such dealers to label and mark the pack
ages, casks and barrels sold by them, and I am clearly of the opinion that 
they must be at the expense of procuring the labels necessary for that pur
pose, and that there is no authority of law for the furnishing of such labels, 
or for paying therefor by the state. 

Respectfully submitted, 

December 14, 1901. 

l"HAS. W. MULLAN, 

Al!o1'ruy·Generat. 

To H vn. W. B. Mar#n, Secretary of State. 
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