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OFFICE OF ATTORNEY GENKRAL,
Des Morsgs, Janvany 28tu, 1864,

T the Senate and House of Representatives of the State of lowa :

I have the honor to acknowledge the receipt of resolutions from
the Senate and House of Representatives respectively, requesting
me to communicate my opinion as to what legislation is at this time
necessary in order to do justice to the State, and all parties for
whom she is interested as trustee in the lands granted to the State
by Congress, in trust for the improvement of the Des Moines River,
—to aid in the constraction of Rail Roads within the State,—and
glso lands granted to the State for certain purposes of indemnity.
To say what the law ought to be in regard to interests so impor-
tant and conflicting as those involved in the subject of your resolu-
tions, is to place upon me a very serious responsibility, and one
perhaps hardly falling within the ordinary scope of my official du-
ties, Nevertheless, in obedience to your request, I submit the fol-
lowing suggestions which oceur to me as proper and just iu the
premises,

In order to understand what ought to be done to remedy the
difficulties in which the State and its citizens have become involved,
it becomes necessary, first, to fully understand the origin and nature
of these difficulties.

By an act of the Congress of the United States, approved Aungust
Sth, 1846, there was granted to the then Territory of Towa, in trust
for the improvement of the Des Moines river, one equal moiety in
alternate sections of the public lands not otherwise disposed of in
a strip five miles in width on each side of the river.

The question in relation to this grant which has oceasioned so
much difficulty, is upon the Zength of the graut; that is to say,
whether or not it embraced the alternate sections within five miles
of the river the entire length of the river, or the entire length of
the river within the State, or whether it was limited the desig-
nated width below the Raceoon Fork of the river, where the work
of improvement was directed to be made.

This difficulty has become the more serious, because of the elaims
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of certain Rail Road Companies who are asserting that they haye
acquired vested rights nnder a subsequent grant of Congress to e
State for Railroad purposes. The claim asserted by them is fhis.
By Act of Congress, approved May 15, 1856, there was granted 1,
the State of Towa, in trust for the construction of four designated
lines of railway ranning East and West across the State, the alter.
nate sections of land on the lines aforesaid for six sections in widg,
except such as the United States had already sold or otherwise
propriated, and especially reserving from the operation of the ae,
all lands reserved by the United States or any other competons
anthority, for purposes of internal improvement.

One of these lines of Railroads crossed the Des Momes river
at the Raccoon Fork, and two others crossed the river above that
point. At the time the State of Towa accepted of the trust and
disposed of the grant of 1856, made for Railroad purposes, the
Commissioner of the General Land Office of the United States had
ceased to question the right of the State under the grant of 1846,
to the alternate sections of land within five miles of the riverup to
the Northern boundary of the State.

The Commissioner had expressly reserved these lands from pul-
lic sale or private entry for this work of internal improvement,
and being, as was supposed, the petent authority within the
meaning of the proviso to the Rail Road Grant of 1856, no ane
interested in the subject seemed at that time to eontemplate any
difficulty. }

Hence in disposing of the grant of 1856 for Railroad purposes,
the General Assembly of the State seems not to have anticipated
the possibility of any conflict hetween the two grants. I can dis-
cover no mention of such question in the proceedings of either
branch of the General Assembly during the extra session of 1856,
If any such thing was thonght of or contemplated by any one at
that time, it appears to have heen carefully

The act of the General Assembly of 1856 in granting the lands
donated to the State in trust for Railroad purposes, vses very gen-
eral and comprehensive words, granting to the Railroad lies:
upon certain conditions all the rights conferred upon the State by
the act of Congrees, approved July 15, 1856, i,

The Dubugue and Pacific Railroad Company, the Cedar Rapids
and Missouri River Railroad Company, have asserted a claim to

e
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the lands heretofore treated and regarded by the authorities of this
State and of the United States as belonging to the Des Moines
river grant, or rather to all of said lands lying within fifteen miles
of the contemplated route of their Roads. If their elaims shall be
recognized, it is fair to presume that the Mississippi and Missouri
River Railroad Company will make the same claim. The Burling.
ton and Missouri River Railroad Company have no interest in this
(uestion, as their road crosses the Des Moines river below the
Raccoon Fork.

As the State has already sold and executed patents for 271,571
acres of land above the Raccoon Fork of the river, nearly all of
which will come within this claim of the Railrond Companies, the
suceess of their pretensions will involve the State either in the ne-
cessity of making good the title to that amount of land, a consid-
erable portion of which is now well improved and under cultiva-
tion, or she must repudiate the titles execnted by her and leave
those who have purchased without any remedy.

In nearly if not all the legislation by the State in regard to the
Des Moines river grant and in the Act authorizing the contract
under which the agreement was made between the State and the
Des Moines Navigation Company, there is contained a provision
in substance that the State in her sovereign capacity shall not be
charged with any liabilities assumed, but all such liabilities shall
be chargeable upon and payable out of the remaining lands belong-
ing to the Des Moines river grant,

This provision clearly pledges the faith of the State to appropri-
ate the lands then supposed to belong to the grant, to the discharge
of all the obligations thus incurred, provided she then had or has
since secured the title thereto, or can in any proper manner control
the same.

The State has not, however, pledged her faith to appropriate
money ont of her ordinary revennes to make good any of these
obligations. Should the State, however, fail to redeem her pledge
in regard to the appropriation, the claimants might perhaps justly
ask of her such indemnity. Because of these provisions against
State liability, it has been supposed that no obligation, either of a
legal or equitable character, rests upon the State. |

As to the matter of the liability of the State, this provision of
the law makes no difference of legal right, as the State could in no
event be made liable in a suit by the parties, for the reason that
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the sovereign power cannot be sued. In denying to those whe
have received her patents a right of action against the State, the
State has only denied to them what she denies to all of her citizens
in any and every business transaction with them. The State as &
sovereign power refuses to be sued upon the hypothesis that she is
the fountain of justice, created by the will of the people for the
very purpose of securing to individuals their rights of private prop.
erty, of personal liberty and security, and is presumed to be inea-
pable, in her sovereign capacity, of withholding or infringing these
sacred rights. <

It may be questionable whether popular legislation, subject as it
is to be influenced by public clamor or private interests, will always
justify this theory, yet those who have in their keeping the charae-
ter and honor of the State, cannot too sacredly regard it. Let it
be remembered that it is the will of the law making power, that
in such cases creates the legal right, and the considerations which
influence that will, are necessarily of a purely moral or equitable
character,

In order that these considerations may be fully ascertained in the
varions interests involved, it beecomes necessary to review at sonse
length the acts of the State of Towa, as the Trustee of the lands
for the improvement of the Des Moines river. .

By act of the General Assembly, passed in 1848, the State organ-
ized a board of public works, and aunthorized them to let contracts
for the eonstruction of locks and dams npon the Des Moines river,
and the general improvement of the navigation of the same
menns of sluck water. :

From this date to June, 1854, the improvement of the river was
attempted by means of numerous contracts let to private persons
for the construetion of locks and dams, excavations and materials,
The State also established an office for the sale of the lands of the
improvement, in order to raise the means to carry on the work, and
also authorized the issue of bonds upon the faith of the grant.
The State and its officers are alone responsible for whatever of
fuilure or misfortune atrended this enterprise during this time.

Dauring the six years the State controlled the work, 327,000
acres of land were sold, 58,830 acres of which were of those above
the Raccoon fork of the river. An indebtedness estimated at
$60,000, but in fact about $70,000, was incurred. But little pro-

ATTORNEY GENERAL, 7

was made in the enterprise, and many incidental and contin-
gent liabilities and obligations were i d. Ry refs o

thirty-five of the report of the Register of the State Land
Office, made to the General Assembly now in session, you will find
a tabul t t of claims against the Des Moines River Im-
provement, audited by a board of commissioners appointed by act
of the Geeneral Assembly, approved March 84, 1860. An explana-
tion is necessary to uuderstand the nature and origin of some of
these claims. At the time of the organization of the board of public
works, in 1848, a number of citizens had, under anthority of the
territorial legislature, erected locks and dams of & temporary char-
acter upon the Des Moines River, at their own private expense, for
the purpose of creating a water power, and had put up mills and
machinery adjacent thereto, In the act of 1848, the State author-
ized the board of public works to condemn and remove these loeks
and dams, and to locate works of a more t character, but
also provided that compensation should be made for the injury thus
done to the mill owners; and as a eheap method of compensating
them, in part, recommended the granting of new leases for a term
of years tor water power at the new dams,

The board was also anthorized to condemn the lands of private
citizens adjacent to the location of the public dams, and to take
the title to the State to sufficient lands for the proper use of the
power to be created by their erection, and also to grant leases for
water power on consideration, in part, for the lands, so taken and
condemned, :

Tn pursuance of these powers, the officers of the State entered
into contracts for the leaso of specific water power at various pointa
upon the river, npon the faith of which the lessees constructed
numerong and valuable mills and machinery.

These leases were unfortunately contracted before the water
power was actually created by the completion of the dame, and an
undue eonfidence was placed in the fature progress of the work.
hhmnmnyhmewmm*pwﬁmdﬂhb'm
myhmwmmmdthmwd&m'h
relied npon the covenants of these leases. Suffice it to say, that
the works at Oroton, Bonaparte and Bentonsport were almost con-
Mlyontofupdr,wl:llulhoudxmnqnndwr .
hiave never yet been completed.
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The above is the origin and character of most of these claima,
others are for work done by mill owners since the settlement between
the Des Moines Navigation Company and the State, and others are
for services of various kinds under contracts with the officers of the
State, and a few of the-small claims are, I think, for detention ang
injury to boats by reason of the eondition of the locks and lock
gates, during the time of navigation. As to the provisions made
for the payment of these claims I shall have more to say hereafter,

In the year 1853, the work on the Des Moines River under
the supervision of the officers of State, was nearly if not entirely
suspended. As will be seen by the report of the Commissioner
and Register made to the Governor w 1852, negotiations had been
opened with various parties in 8t. Louis and New York, in order
to obtain the means to pay off the existing debt, and to further
prosecute the work. In that report the Commissioner says:

“Itis now a clearly ascertained fact, about which a doubt can no
longer exist that with the large debt, hanging over the work which
should, and must be paid, and the slow sales of the lands, it is folly
fo expect to carry the Des Moines Improvement to a completion
inmany a long year, if ever. Tt is hardly tvo much to say that the
work can never be completed unless some steps be taken by legis-
lative enactment to infuse new life into it.”

This report also contains a lengthy correspondence with Messrs.
Page & Bacon of St. Louis, and a proposition on their part to
undertake the work upon the terms afterwards substantially made
in the contract with the Des Moines Navigation Company.

In consequence of the condition of affairs as set ont in this report
the General Assembly of the State by Act approved January 24,
1853, authorized the Commissioner, with two assistants, George G.
Wright, of Van Buren County, and Uriah Biggs of Wapello connty,
to make a contract for the means to carry on the work and to pay
off the indebtedness. After more than a year's effort and corres-
pondence with various eapitalists (Messrs. Page & Bacon of St.
Louis having in the meantime declined the work altogether,) these
Commissioners of the State made a contract with the Des Moines
Navigation and R. R. Company, an association composed of capi-
talists, then residing principally in the State of New York, and
incorporated under the laws of this State for the purposes of under-
taking this contract. This contract was dated June 9th, 1854, and

ATTORNEY GENERAL. Q

from this date is the first connection of the Des Moines Naviga-
tion Company, with the affairs of the improvement.

In many respects this contract with the Des Moines Navigation
Company did not differ from the contracts let for construction of
dams before that time, to private parties. The State still controlled
the character of the work by her Commissioner and Register, and
the supervision of a State Engineer. The company received pay
only for work done at specific prices set out in the eontract. So
miutch per perch for stone or masonry work, so much per foot for
timber, and so much per pound for iron. The essential differcnce
between this contract and the old ones was, that the State paid for
the work in land at $1.25 per acre, instead of the money or the
bonds of the Improvement. Another important stipulation of this
contract was, that as a condition precedent to the contract, the Des
Moines Navigation Company advanced £55,000 to pay the indebt-
edness then due upon the bondsof the improvement, and provided
for the remaining indebtedness which they afterwards paid, to the
amount, including the above of $68,053.57 which is exclusive of the
additional $20,000 paid on the final settlement. At the date of
this contract the Commissioner of the General Land office had
certified to the State, as helonging to the State, for the purposes of
the river improvement 271,572 acres of land located above the
Raccoon fork of the river. Of this amount the Shl; hs.:1::;?r
to private ies 58,830 acres above the forks. Of the
wrz:l approl;l:inmd certified under the grant below the Raccoon
forks but 53,367 acres remained. These lands below the Raccoon
fork at the contract price would scarcely more than cover the $68,-
953 of indebtedness paid for the State by the company under the
contract,

In addition to this the State received, under this contract, the
salaries of its officers in charge of the improvement to-wit : The
Commissioner and the Register and the Engineer, amounting to
the further sum of $42,330. To which add the $20,000 paid to the
State on the final settlement, and you have cash received from the
Company, without any pay to them for the work, the sum of
$131,283.

On the 24th day ot December, 1856, Mr. Manning, the Commis-
sioner for the State, made a settlement with the Des ldu”tﬂa
gation Company, and the parties drew up aud agreed upon a stato-

2
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ment of aceount between the State and the Company which wasas
fellows :
Due the Des Moines Navigation Company for

construction work to Dee. 1, 1856, ......... $185,947.46
State indebtedness paid by them,............ 68,953.57
Salaries of State officers paid, ... ........... 7,620.51
Engineer's salary paid,. ... ... 34,700.00
Rotal i s d e bl b Palalug s $207,230.54
PAID THE COMPANY BY THE STATE,
May 14th, 1855, acres of land,........ 88,853.19
May 6th, 1856, « « « . . ... 116,636.54
305,480.73
At $1.25 per acre amounts to.............. ... $256,861.50
Leaving balance due Company,................ £40,360.04

To which as agreed should be added the 20 per cent.
provided for in the contract, Thisisestimated at $45,655.40

Making the amount then due,...... ,. ........ £86,024.44
On the 5th of Aungust, 1857, the Commissioner cer-

tified as due the Company the further sum of.. . $35,000.00
December 1857, the State Engineer estimated to

the Company the further sum of .. ............ $38,258.43

Making a total due the Company,............... $169,282.87

By an act of the General Assembly, approved January, 1857,
the State attempted to repudiate the contract of June 9th, 1854.
This act was passed by the votes of members of the General As-
sembly whose immediate constituents were the least interested in
::l work upon the Des Moines River and in opposition to the votes

earnest protest of the representatives of the le residi

the Des Moines Valley. ¥ R

Under the law it became the duty of the officers of State to test
the validity of the contract of June 9th, 1854, in the courts. A
proceeding by mandamus was commenced by the Des Moines Nav-
igation Company, against the Commissioner of the Des Moines
River [mprovement, and although the prayer of the petition was
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refused and the application defeated yet the Supreme Court of the

State affirmed the validity of the contract, and declared the act of

the General Assembly approved January 24, 1857, to be of no
jeal force and effect.

By joint committee of the two houses of the 8th General As.
sembly, a settlement was agreed upon between the State and the
Des Moines River Company, and formal propositions for a settle-
ment were made by the State to the Company by act of the Gen-
eral Assembly approved March 22d, 1858, and afterwards accepted
by them. At the date of this settlement as above set out, the
State had already certified to the Company 205,489.73 acres of
land, and of the lands certified and approved under the grant of
1846, only 60,619 acres remained. At the contract price these
would amount to $75,774, which was nearly 83,500 less than the
acknowledged indebtedness to the Company. The State, however,
claimed that the Company had not complied with the contract, in
point of time, and that the great object of the contract, to-wit: the
navigation of the river, remained unaccomplished. Under these
circumnstances, the State elaimed as a condition precedent to certi-
fying these remaining 60,619 acres of land, or of issning patents
for the lands before certified, that the Company should pay to the
State for the use of the improvement the further sum of $20,000,
thus elaiming as damages from the Company for its alleged failure
to complete the work, the sum of about one hundred and three thou-
sand fivehundred dollars, The preamble to theact of 1858 waives any
acknowledgment upon the part of any one as to whero the fault of
the various failures and misfortunes attending the work was justly
chargeable.” After a full investigation of the matters in contro-
versy between them, the parties concluded the settlement, the
State making the proposition in the form of a solemn act of the
General Assembly, and the Company accopted the same by resolu-
tion of its Directors, and by paying over the money. In pursu-
ance of this settlenent deeds were issued by the State to the Com-
pany for all the remaining lands then certified to the State for the
purposes of the improvement, including those certified by the Btate
to the Company before the settlement, and amounting in all to
266,100 acres, 53,367 acres wlyofwbkl,ub“uui.mb-
low the Raceoon Forks of the River. ]

In this connection it may, perhaps, be of interest to the mem-
bers of the General Assambly to know who are now the owners
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of the title thus made by the State, and what is the present condi-
tion of the lands.

1t is perhaps well understood that the Raceoon Fork of the river
is at the City of Des Moines, or rather that Des Moines is loeated
at the Raccoon Fork.

As to the lands sold by the State, either to individuals or to the
Des Moines Navigation Company, below this point, there is no
trouble.

There are also 25,847.87-100 acres of land immediately next
above this point, about which there is no trouble. These lands
were sold and patented by the United States to individuals, prior
to the Railroad grant of 1856, and though claimed by the State
under the Des Moines River Grant of 1846; yet the State never
claimed to interfere with the title of the purchasers, but merely to
lave lands in lien thereof;—a moderation and propriety worthy of
imitation by those who are now giving the State so much trouble.

Next above these lie the 58,830 acres sold by the Commissioner
and Register, prior to the contract with the River Company. All
these, of course, are in the hands of individuals, and upon them
are some of the best improvements and finest farms in the Des
Moines Valley.

The 212,742 acres above this point conveyed to the Des Moines
Navigation Company, have passed into the hands of third persons,
in the manner I shall presently explain, These lands with others
before mentioned embrace nearly if not all the lands, within this
five mile limits of the alternate Sections, lying between this point
and Fort Dodge and some immediately above that point. An ex-
planation is necessary in regard to the sale of these lands by the
Des Moines River Company. In order to raise the means ade-
quate to their undertaking the Des Moines Navigation Company
issued and sold in the market the corporate bonds of the Company,
secured by a trust deed binding all the lands of the Company, as
fast as the same should be certified to them under their contract
with the State.

At the same time they opened their land office in the State for
the sale of these lands to private parties and actual settlers. And
in order to make their titles good to purchasers, it was provided in
the deed of trust that upon the payment by the Company to the
Trustee of three dollars per acre upon any of the lands either in
money or in the bonds for which the trust-deed was security, that
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the Trustee should release the land from the operation of the trust-
deed. During the years 1856 and 1857, the transactions in real
estate became very active in our State and the Company disposed
of large quantities of these lands by private sale in the manner be-
fore stated and very many of the purchasers have settled upon and
improved their lands.

Some of the sales were made upon a partial eredit, the Company
retaining the legal title for the security of the unpaid portion of
the purchase money and executing a contract of sale to the pur-
chaser. Some of these contracts are still outstanding and are in
various stages of completion.

After the settlement with the State in 1858, the Des Moines
Company sold to its bond-holders all the remaining lands which
had been deeded to them by the State and also sold their interest
in the lands before contracted, reciting the contract in their deeds
and thus making the individual bond-holder take the place of the
Qompany in these contracts, Thus the bond-holders of the Com-
pany who advanced the money which paid the State indebtedness
and also the money which was expended on the improvement now
hold the legal title to these lands sold, but not entirely paid, for as
the security for the payment of the balance due on these contracts
of purchase.

I have made investigation of this question and present it here
because a suggestion has been male that the State should make o
distinetion in regard to those who have dealt in these lands upon
the faith of the title made by the State and shonld secure only the
rights of actual occupants or settlers.

Aside from the doubtful morality of such an undertaking, I
deem it, under the circumstances surrounding this case, ns entirely
impracticable. The inquiry into the merits of every purchase or
transfer of this land, embracing as it does so many thousand neres,
and numerous subsequent sales, and the attempt to adjust the
nicely balanced equities of each individual, npon purely sympa-
thetic considerations, is an undertaking which I wonld not recom.
mend to the General Assembly. g

After the settlement with the Des Moines Nayigation Company,
in 1858, the General Assembly attempted to provide for the com-
plgtiouufthelochanddmnhenin:haeonmof tion at
Croton, Plymonth, Bentonsport and Keosanqua, and to p for
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the payment of the liabilities existing and to be incurred, and then
to give the balance of the grant, when obtained, to the Keokuk,
Ft. Des Moines and Minnesota R. R. Company.

In the act of settlement with the Des Moines Navigation Qom.
pany, the State took an assignment of four construction contracts
then outstanding between private contractors and the Des Moines
Navigation Company for the construction of the work at the four
points above named. Upon these contracts there was nnpaid what
was called back per centage, that is 15 per cent. of the estimates
of work done under the contract, which was reserved as security
for the completion of the contract. This back per centage the State
assumed and agreed to pay in the settlement with the Navigation
Company. The State also took an assignment of said contracts
with all advantages and liabilities arising thereon,and per centage,
except the company were obliged to pay the estimates then due.
By this covenant I understand that the State assumed to see that
the Company should not be made liablefor a failare to carry on the
work in the future under the contracts thus assigned. Nothinghas
been deme on these contracts since their assignment to the State,
except by Mesers. Brown and Allender, who became assignees of
the contract at Bentonsport, and completed their dam, and what
has been done by the mill owners at Keosauqua and Croton, in or-
der to preserve their water power.

The contractors at Plymouth notified the Governor that they
were ready to proceed, but nothing was done for want of any
lands or fands. These contractors have since recovered judgments
against the Des Moines Navigation Company for the back per
centage, and perhaps for damages by reason of this neglect.

In the act of 1858, diverting the lands which should thereafter
be certified to the State under the Des Moines River grant, the
State reserved 50,000 acres of land to be applied in the comple-
tion of the contracts for the four locks and dams at the points be-
fore named, and for the purpose of paying off the debts. The sec-
ond Sec. of the act also provided that the Keokuk, Ft. Des Moiues
and Minnesota R. R. Company should pay off the remaining lia-
bilities of the improvement, and complete the locks and dams at
points aboved named, under the contracts assumed by the State,
and should receive in instaliments, the 50,000 acres of land at $8 per
acre as money was so paid or expended by them.
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Since the date of said act the Commissioner of the General
Land Office has refused to certify to the State any further lands of
the grant of 1846, for the improvement of the Des Moines River,
Cousequently, the Keckuk R. R. Company not being able to de-
rive the anticipated advantage from the act of the General Assem-
bly of 1858, has refused to pay any money or do any work under
the contracts for the construction of locks and dams assumed by the

State.

In 1860, the General Assembly amended the law of 1858, desig-
nating the 50,000 acres of land reserved for the purposes aforesaid,
as those next above the lands deeded to the River Company, and
when obtained, authorized the Register of the State Land Office
to dispose of them for the purposes for which they had been set
apart in the act of 1858,

At the December term therof, 1859, the Supreme Court of the
United States delivered an opinion in an agreed case of Litchfield
against the Dubugue & Pacific Railroad Company, in the which it
is decided that the grant of lands to Iowa in 1846, for the improve-
ment of the Des Moines River, did not embrace any of the lands
above the Raccoon Fork of the river, and that the aets of the Com-
missioner of the General Land Office, under the advice of the
Attorney General of the United States, as well as the decision of
the Secretary of the Treasury and of the President, did not confer
npon the State of Iowa any title under the grant of 1846, to those
lands.

Because of this decision, I have not tgrmmmi to discuss the
question as to the proper construction of the act of 1846, regarding
it as thus settled by the weight of authority until reversed. With
ull due respect, however, to that authority, I desire to say, out of
regard for the reputation of my official position, that T do not wish
1o be understood as concurring in that cplniun,lnu;y pn-ticul;.r
whatever, and more particularly in its geographical and topograp
Hm.;nenhnpon the length and character of the Des Moines
River. It may be that the opinion of the Supreme Court of the
United States, that thero is no Des Moines River above the Rac-
ml"urk,mymnkeinoinmmhﬁmofhv—bnt&mvb
are compelled wmmw;mmmmmmsnub
ﬂnwit,migbtﬂndwmediﬂcﬂtyhmdnh!nhgmmh
to the Oourt, if such experiments upon their credulity were too
often repeated.
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1 have carcfully examined this case, and although it does decide
directly the extent of the original grant to the State for the im-
provement of the river, it does not by any means decide that the
Dubuque & Pacific Railroad Company has any title. This ques-
dontheAnDNeylforﬂwBlilm‘dComPlnymmfnuyu;
have avoided submitting to the Court. In the agreed statement of
facts, the Dubuque & Pacific Railroad Company was stated to be
in possession, and the fietitious action was so framed that the
plaintiff’s title was alone put in issue.

The question I have heretofore suggested whether or not these
Des Moines river lands were not taken out of the operation ot the
grant of 1856 by the clause excepting all lands set apart by any
competent anthority for works of internal improvement, and the
fact that they had been so set apart and withheld from sale by the
Commissioner of the General Land Office, does not appear to have
been presented to the Conrt, and certainly is not passed npon by it.

Thts is n very consideration with those who are in
possession of land under the deeds of the State, to which these
Railroad Companies claim title. The State has not yet issued to
these Companies any deeds or certificates which are evidences of
title to any of the lands in dispute under these conflicting grants,
and my first recommendation on this point is that the General As-
sembly shall prohibit either the Governor or Register of the State
Land Office from so doing, and shall also so amend the law defin-
ing what shall be evidence of title in the Courts of this State in
actions of right or of trespass, as to exclude anything else than a
deed duly executed by the State in such cases.

Since the opinion of the Supreme Court in the case of Litchfield
against the Dubuque and Pacific Railroad Company, the Congress
of the United States has passed several enactments for the purpose
correcting the evils which this decision was likely to entail upon
‘State. The first act, approved March 3d, 1861, relinquishes to
the State the ) t of the United Siates to the lands which had
 certified to the State above the Raceoon forks of the Des
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pecame absolute by this act. The title also to all the lands deeded
by the State lying outside of the six mile limits which had not
peen selected and approved and certified by the department in licn
of the disposed of lands within the six mile limits became perteot.

By act of Congress, approved July 13th, 1862, the grant of Aw-
gust 15th, 1546, was extended to the northern boundary of the
State, and the State was authorized to select lands in licn of those
pefore disposed of by the United States for other purposes within
the limits of the grauts. In other words, in lien of all alternate
soctions of lands sold by the United States or selected under Rail-
road or swamp land grants within the five mile limits up to the
northern boundary of the State, the State should select of the pub-
lie lands a like quantity any where within the State.

The Act also provides that if the State shall have sold and con-
veyed any portion of the lands lying within the limits of the grant,
the titles to which have proved invalid, any lands which shall be
certified to the State in lieu thereof by virtue of the provisions of
the Act, shall enure to and be held as a trust fund for the benefit
of the person or persons respectively whose titles shall have failed
as aforesaid.

This Act also consents to the diversion made to the Keokuk, Ft,
Des Moines and Minnesota Railroad Company as provided for in
the act of the General Assembly of 1838,

This grant has been accepted by the State and 500,000 acres of
indemnity lands selected under it, but these selections have not yet
been approved and certified to the State. Neither has the Com-
missioner of the General Lund Office yet certified to the State any
land under this Aect.

The Register of the State Land Office hos in his Report
recommended that the lands granted and sclected by the
State under this grant as indemnity lands be patented to the Rail
Road Companies when received, acre for acre, as 4 consideration
for the release by those Corhipanies of any claim upon the lands
selected by them within the five mile limits of the Des Moines
River upon the alternate Sections. The justico and propriety of
this proposition must strike every impartial mind, and if the Rail
Road Companies have not already attempted to sell or disposed of
these lands in such & manner 8 o leave 8 cloud upon the title, the
State shonld insist in all good faith upon their neceptance of this

3
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proposition. T have however but little faith in any amicable ar-
rangement with these Companies. The very fact that they have
persisted in a claim whieh, if successful, must involve a large class
of our citizens in ruin and may oceasion civil war in our midst and
that too upon a technieal claim of right, in violation of the inten-
tion of the State that has dealt so liberally with them, is to my
mind conclusive evidence that no other considerations than those
of interest can reach them. Fortunately perhaps, for the State,
this consideration can be brought to bear upon them.

The 8th section of the act of the General Assembly, approved
July 15, 1856, makes the grant to these Companies upon the ex-
press condition “that in case either of said Railroad Companies
shall fail to have completed and equipped seventy-five miles of its
road within three years from the first of December next, thirty
miles in addition each year thereafter for five years, and the re-
mainder of their whole line in one year thereafter, or on the first
of December, 1855, then and in that case it shall be competent for
the State of Towa to resume all rights conferred by the act upon
the Company so failing, and to resume all rights to the lands here-
by granted and remaining undisposed of by the Company so failing
to have the length of road completed in manner and time as afore-
said.”

Nearly if not quite all of these Companies failed in the first
condition above named, nnless the road eonstructed by them before
the grant was made, is connted as a part of the seventy-five miles.
The Dubuque & Pacific Road has obtained a relense of this for-
fuiture by acts of the General Assembly approved March 7 and
March 26, 1860,

The second condition of the Grant which requires thirty addi-
tional miles of the road to be completed each subsequent year, 1
am advised, has not been complied with by any of these Rail-
road Companies. If these Companies, therefore, shall insist upon
the law, let them have the full measure thereof until they shall
be willing to do and accept of justice. The resumption of these
grants will reinvest the State with all the title and right still
remaining in the Railroad Company, and if any innocent purchas-
ers or third persons have acquired any rights in these lands, the
Act of resumption cannot affect their title. ”

The Railroad interests of the State are of great importance and

[N
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I would not recommend any wanton uct of disfavor to them, Af-
ter the State shall have resumed the lands it will be necessary to
dispose of them during the present Session of the Gieneral Assem
bly or they will revert to the United States before the meeting of
the General Assembly in 1866. This should be done on such
terms as will be just to all the parties interested and as shall effec-
tually secare the State against all trouble or liability either legal or
equitable, growing out of any conflicting titles to any of the lands
heretofore granted to her in trust,

If the State shall by this means sueceed in accomplishing the
recommendation of the State Register and have at her disposition
the alternate sections of land upon the Des Moines River to the
Northern boundary of the State, the titles to all the lands hereto-
fore sold or deeded by the State to all parties, will be at once per-
fected. The title to the 50,000 acres set aside to meet the liabilitics
or debt, as hercinbefore set out, will also be made good, and the
remaining lands as contemplated in the act of 1858, avill go to
the Keokuk Railroad Company.

Should the State however fail to complete the above arrange-
ment, and shall fail to resume them, my first recommendation in
regard to evidence of titles is the only remedy for the present, and
the 300,000 acres of land selected as indemnity must be held by
the State to meet any future contingencies arising.

1 would also recommend a Commission to ascertain what further
debts or liabilities have accrued against the improvement by reason
of the undertaking of the State in assuming the contracts men-
tioned in the settlements with the Des Moines Navigation Com-
pany, carefully guarding against all claims which had otherwise
matured at the date of the appointment of the lnst Commission
and which were not presented to it.

With the exception of the claims of Brown & Allender, provi-
ded for by the last General Assembly, there is now no adequate
provision of law for the liquidation of the claims audited by the
Commission, under the act of 1860.

Of the amount andited to Jonas Houghton, T am unfortu
the owner of 500 by assignment to me for services as his attorney
in procuring the judgment originally against the Commissioner of
the improvement. Under these circumstances 1 cannot consistent-
Iy assume to advise you in relation to these claims,
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The only remaining interest to be considered inc onnection with
this complex business is that of the Keokuk and Ft. Des Moines
R. R. Company.

The diversion act of 1858 pledges the faith of the State to give
them what is left of the Des Moines River Graut, after discharging
the other obligations growing out of the connection of the State
therewith. In other words this company is the residuary legatee
of the Des Moines River Improvement deceased.

The legislation in relation to that Company will of course he
spmewhat dependent upon the other remedies adopted. The last
Act of Congress, however, gives to the State beyond question the
alternate sections of land within five miles of the river, and above
the limits of the rail road grants. The indemnity lands as already
explained can not be given to any other purpose until the titles to
the land already deeded by the State above the Raccoon fork of
the river is secured, to the grantees of the State. Aside from this,
you only have the claims to provide for and the work assumed is
under your control, as the Keokuk Railroad now declines the
contract.

In conclusion, I ask the pardon of the Senate and House if 1
have made this communication tedions. Its length has been neces-
sary because of the much legislation and numerous difficulties sur-
rounding the subject. I may also repeat here that much that I
have written may seem to be without the province of my official
daties, but I have only written it because required by the language
of your resolutions.

Very respectfully submitted.
CHARLES C. NOURSE.
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