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SPECIAL DEPOSITS.

Funds deposited for the benefit of the McGregor and Siowr City Railroad Com-
pany, by virtue of Section 7, Chapter 55, Laws of the Twelfth General
Asxembly, by Theo. Hawley, agent for the occupants of the following lands :

| | |
|

DATE. DESCRIPTION.
1870, |Iw (bfof Mo qF o oszome maesennsonis waisaion
March 3linwqr..... ‘. y o) 19729 1600 14.00

.| 197201160, 14.00

Isw qr. |

197129 160 14.00

ne qr. .. ’

ine qr of nw qr, n hf of ne gr 5 98(30/ 160/ 14.00
ine '::...' s bf ! {‘Zﬂwl(il)‘ 14.00
ne qr l|‘160 14.00
nw qr 30,1600 14.00
lue qr. 160, 14.00
|sw qr. B 3011600 14.00
Ine qr. 98130(160,  14.00

21195(291160. 1400
S0y NI P S PV $161.00

1879, e
Sept. 80 By balance in EXOORUEY. . o ovovitse daninsonns indivnssannuensns '$161.00

Funds deposited for benefit of the Towa Falls and Siowr City Railroad Company,
by virtue aof Section 5, Chapter 124, Laws of the Twelfth General Assembly,
ax folloy

-]
DATE, DESCRIPTION . } 2 ’
| 8| 2
- L. x, | €4 | &=
1876, .
Dec.  18|B. B, Sutton, w hf of sw qrand se qr of sw qr, section
e 3, township 90, range 48. .. ...t iiiiiiiiiainn $318.50. ......
Sept. ‘80 By balanco in trossary. «.oee«ioeossenssvomanedesas Vaeeenn | $318.50
Total. . = .‘1&'ilx,:)o‘&;!8.ru)

Funds deposited for benefit of the Des Moines Valley Railroad Company, by virtwe
aof Section 8, Chapter 22, Lmwes of the Eleventh General Assembly, as follows :

DATE, DESCRIFPTION. E ‘ =
2| &8
1877, |Patrick Nolan, ne qr of sw qr of section 13, tuwnshipl
March 13| 96, range 83...... .. 1£102.00 ...... .

he sw qr of se qr, section 19, towns| ip 96, range 32,
Ses)t. I relensed Uy F. D . &D, M, R R. Coiovv connvnenvaalinnneni] T
879. |Allen B. Carter, e hf of sw qr, section 17, township 94 |

T T T S R o M e el s e o 234.00].......
Sept. 80/ By balance in treasury. ... ..oouoons Lk e BEE $£336.00
| PObBl. +o65 vovansaneans sy somanssmms inesmrs o+« 336,00 $336.00
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REPORT.

STATE LAND OFFICE, )
DEs MoINEs, TowA, October 1, 1879.

To His ExceLrency, Joux H. GeAr, Governor of Iowa:

Sir:—In compliance with the law of the State of Towa, I have the
honor to submit the following report of the transactions of this office
for the two fiscal years ending with September 30, 1879, with such
additional information as I am enabled to give, relative to matters
connected with the land department of the State, that will be of pub-
lic interest.

The last biennial report of this office gave a brief history of the land
grants of this State, with the legislation — State and Congressional —
and judicial decisions relating to same, which it will be unnecessary
here to repeat, as there are a sufficient number of such reports for pub-
lic use still on hand.

The following is the order in which the subjects of this report will
be considered:

1st.—The School Lands.

2d.—The University and Saline Lands.
3d.—The Agricultural College Lands.
4th.—The Des Moines River Lands.
5th.—The Swamp Lands.

6th.—The Railroad Lands.

Tth.—Miscellaneous.
1st.—THE SCHOOL LANDS.

The school lands of the State are of three classes, viz.: the 500,000
acre grant, the Sixteenth Section grant, and the Mortgage school
lands.

The 500,000 acre grant was a grant by act of Congress of September
4, 1841, and the lands were granted for internal improvements; but
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Congress, on the admission of the State into the Union, consented to
a diversion of the same for the use of common schools. These lands
were selected from the vacant government lands thronghout the State,
wherever the agents of the State could make the best selections. There
were 35.473.64 acres selected in excess of the grant, making a total of
535,473.54 acres, of which there are still unpatented about 33,043.98
acres. By an arrangement made with the Interior Department, the
State was permitted to retain this excess.

The Sixteenth Section grant was a grant by act of Congress of March
3, 1845; said act grants the sixteenth section in each Congressional
township in‘the State, and lands in lieu where any portion of any
such section has been disposed of. The amount of lands inuring to
the State under this grant is about 1,013,614.21 acres, and the amount
unpatented is about 213,665.35 acres.

The Mortgage school lands are lands bid off on behalf of the State
on foreclosure of mortgages given to secure loans of school fund in
the several counties. By act of the General Assembly of April 8,
1862, they were constituted a new class of school lands. The law
(Sec. 1850 of the Code of Towa) requires that they shall be sold in the
same manner as other school lands, and that patents shall issue to the
purchasers upon the proper certificates of payment. We have not
been furnished with complete reports of these lands to which the State
has acquired title, and therefore cannot give the quantity.

The school lands of the several elasses are sold by the County Andi-
tor of each county in which the same are situated. They may either
sell for cash or for one-third cash, and the balance on a eredit of not
exceeding ten years, with interest at the rate of ten per cent per
annun, - When full payment has been made in accordance with law,
for any tract or tracts of land purchased, the County Auditor will
issue a certificate of final payment to the purchaser, his heir or
assignee, as the case may be, which will entitle such party to a patent
for said land upon presentation of same at the State Land Office. The
law (Sec. 88 of the Code of Towa) requires that such certificate shall
set forth the appraised value of the land per acre, name of the person
to whom sold, date of sale, price per acre, amount paid, name of per-
son making final payment, and of person who is entitled to patent,
and if thus entitled by assignment from the original purchaser shall
set forth fully such assignment. Said law forbids the issue of patent
ift these facts are not set forth in the certificate. When school lands
have been sold on a credit, and contract entered into with the pur-
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chaser, as required by law, such contract should be treated as an
entirety, and certificate of final payment should not issue for any part
of the land embraced in the same until all are paid for in full, princi-
pal and interest.

The Seventeenth General Assembly passed the following act to vest
title in the heirs, devisees or assignees of deceased patentees:

* AN ACT to Vest Title in the Heirs, Devisees or Assignees of deceased Paten-

tees, Additional to Code, Title XV, “Of the Estates of Decedents.”

Be it enacted by the General Assembly of the State of Towa :

SECTION 1. That where patents have been, or may be, issued in pursuance
of any law of the State of Towa, to a person who had died, or who hereafter
dies, before the date of such patent, the title to the land designated therein
shall inure to, and become vested in, the heirs, devisees or assignees of such
deceased patentee, as if the patent had issued to the deceased person during
life.

Approved, March 12, 1878,

The evidences of title to the following described tracts sold by John
Tolman, School Fund Commissioner of Webster county, in the months
of November and December, 1853, us part of the 500,000 acre grant,
were surrendered to the State and the purchase-money refunded, with
interest, as per act of the General Assembly of April 2, 1860, to-wit:
the S. E. § Sec. 7, Tp. 87, R. 26, purchased by Tsaac Murphy, money
refunded Oct. 29, 1878, amount, $348.26; the N. E. { of N. E. {, Sec.
25, Tp. 87, R. 27, purchased by John B. Skinner, money refunded
July 7, 1879, amount, $93.03.

The cases in the courts involving title to the 12,813.51 acres, situated
in Webster and Hamilton counties, known as the *Des Moines River
School Lands,” have not been determined, as [ am informed by the
attorney who represents the interests of the State in said lands,

The following is a statement of the amount of the school lands of
the several classes, in the different counties, that have been patented
during the last biennial period:

500,000 ACRE GRANT.

Adair ..
Adams . Fayette. 40700
Allamakee . Harrison 520400
Cedar Jones... 520.00
Clarke. Museatine D800
Clayton Union ..... 40.00
Clinton WA s vsoun i ST DA R 40.00
Decatur

RORRE. s v vy in s AR AIRA N R0 54 5 Pk s a v KA R S Tt 280250
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SIXTEENTH SECTION GRANT.

ACRES.
AdRAIT. . cooivercirisnrannoons T60.00
Adams . 1180.00
Allamiake o 40.00
Audubon .. L. 1280.00
Black Hawk. cee 16400

Joone ... - 166000
Bremer .. 200.00
Buchanan. . 8000

Buena Vista. 0,00

Butler 400,00
Carroll «> R0.00
Cass ... voe 136000
Cerro Gordo.. coo 48000
Cherokee. . 240.00
Chickusaw . 240.00
Clarke . veien 280,00
ClAY coorivransronnedirasines §00.00
Clinton, 40.00
Crawford 500,00

allas . 1280.00

Davis. . 80.00
Decatur .. 160.00
Dubugue 160.00
Emmet .... 160.00

“ayette ..., 1520.00

Floyd. ... 280.00

ranklin. 320,00

Premont. 480.00
Gireene 1320.00
Grund; 1040.00
Guthrie . 1800.00
Hamilton . . 422,00
Hardin. . 1160.00
Harrison. 2 200,00

Total. v ovarvessssonsnnnonsans

ACRES,
Howard .. 1160.00
Humboldt . 320,00
Tda. vosse 1280.00
Jasper 120.00
Johnson.. 1300.00
Jones. . 210.00
Keokuk. . 160.00
Kossuth . 1040.00
Lyon .. 27548
Madison . 320,00
Marion .. 200,00
Marshall. 400.00
Mills.... 80,00
Mitchell . 160.00

400,00
Montgomer: 1520,00

Page. .. .. 360,00
Plymouth. . 560,00
Polk - «.vs- 200.00
Pottawattamie. 2840.00
Ringgold. . 200.00
N 1120.00
Shelby 840,00
Sioux . 40.00
story .. 680,00
Tama . 320,00
Taylor . 480.00
Union . 490.00
Wapello 80.00
Warren ... 400.00
Washington.. 360.00
Woodbury 40.00
Worth .. 680,00
Wright. .. .

...... s o snanvesvevesess-$0,42148

MORTGAGE SCHOOL LANDS,

GOUNTIES,

Allamakee
Audubon.
larke.
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2p.—THE UNIVERSITY AND SALINE LANDS.

These lands are for the use and benefit of the State University at
Towa City, and are under the control of the Board of Regents of said
University.

The University lands were granted by act of Congress of July 20,
1840. The quantity certified to the State under the grant is 45,028.84
acres, of which 3.426.86 acres are unpatented.

The use of the Saline lands was granted to the State by act of Con-
gress of March 3, 1845, being the act which admitted the State into
the Union, but the fee-simple title to them was given to the State by
act of Congress of May 27, 1852, entitled, “An Act to relinquish to the
State of Towa the lands received for Salt springs therein.” The quan-
tity certified to the State as Saline lands is 46,202.53 acres, of which
4,527.75 acres are unpatented, The tract books of Saline and Univer-
sity lands, were this season very carefully compared with the records
of patents issued, when it was ascertained that some conveyances of
these lands made in early times had not been entered in same. This
made a corresponding reduction in the figures representing the amounts
unpatented.

Any one desirous of information in regard to these lands can obtain
it by applying to J. N. Coldren, Treasurer of the State University,
at Towa City.

The following is a statement of the lands received under the two
grants, that have been patented during the last biennial period:

UNIVERSITY LANDS,

A BT A P 7 T

SALINE LANDS.

§ ACRES. ACRES,
LUucas .eeeessse esvanaevanhe 20000 Wayne,...ooeevereveiens vees 23302
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3p—THE AGRICULTURAL COLLEGE LANDS.

The Agricultural College lands were acquired by grant of Congress,
private donations, and by purchase,

The following statement will give the number of acres received. and
the number of acres patented by the State, of the several classes of
these lands:

g | B
£
| §% | §2
CLASS OF LAND, bl =z
[ < 9 oS
S& | SE
— § L_#& al
Grant of Congress July 2,1862............ =
Five section grant in Jasper county
Private donations. ..... ks

Purchased (located by J. . (a.;é_\")

|
TOHRY v e v s e s o sivmwates s e o 1224,010.36/36,632.00
e 17462,070.90186,682.00

In addition to the lunds donated, there were also donated two lots in
Boonshoro, Boone county, and six lots and one block in New Phila-
delphia, Story county.

Of the lands patented as per the foregoing statement, the following
were patented during the last biennial period: '

Lands received under grant of July 2, 1862:

Dickinson county
Hamilton county

................. 5 <« 160 acres,

Ida county. ... .. ey
Kossuth county. . :% m_-res.
Winnebago count; 1 fotes,
Wright county......... CErin SRR e il Py o 231()) ::gll"ee:.
POIL A ka st i s 1440 acres,
Lands acquired by purchase:
Buena Vista county
Cherokee caunty. s oo st 160 acres,
Plymouth eounty........ .00 00 '1%00 aaf-::
| T 960 acres.
Lands donated
Boone county. .ooevserans venisns 20
SRR v e ey acres

I understand that the College lands have all been leased or sold;
some of them, however, have reverted to the State, by reason of for-,
feiture of the lease. Parties desiring information in regard to them

can obtain it by addressing the agent of t} ( )
e T age| he College, George W. Bas-
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4t —THE DES MOINES RIVER LANDS.

The Supreme Court of the United States has decided in several
cases, that by reason of the reservation of the odd sections in the five-
mile limits of the Des Moines river, above the Raccoon Forks, by the
Secretary of the Treasury in 1849, and again by the Secretary of the
Interior in 1850, the railroad grant of May 15, 1856, did not attach to
any of said lands; nor could they be entered, or claimed, under the
pre-emption or homestead laws of the United States; and that this
reservation continued and was in force until the passage by Congress
of the joint resolution of March 2, 1861, by which the title of the
United States in a part of said lands was relinquished to the State,
and the act of July 12, 1862, extended the grant to the north line of
the State.

A well written opinion by Judge Duffie, of the 14th Judicial Dis-
trict, which we herewith publish, presents a new state of facts in rela-
tion to some of these river lands which I believe the courts have not,
heretofore, noticed. He holds that at the date of this reservation hy
the Secretary of the Treasury, a portion of these lands were included
in an Indian reservation, and that the Indian title was not extin-
guished until 1853, and that. therefore, the reservation by the Secre-
tary for Des Moines river purposes could not apply to any such lands.

The opinion now seems to prevail that this reservation of the Secre-
tary did not apply to the Swamp and Overflowed lands within the five-
mile limits of the Des Moines river, as the act of Congress of Septem-
ber 28, 1850, grants to the State, without reserve, all vacant lands that
are swamp, or overflowed within the meaning of the act. This ques-
tion, we understand, has not been before the courts.

There are a number of settlers that have claims on these lands under
color of title from the general government: some, we learn, have
received patents for the lands claimed, and all have more or less
improvements on them. The courts of the United States have
decided against these titles, and in some instances fhe claimants have
been forcibly dispossessed. These settlers are entitled to relief from
the general government, and it should be accorded to them. Efforts
have been made to procure, by act of Congress, appropriations for
their benefit. but. thus far, without success.

The following is a joint resolution passed by the 17th General
Assembly: .

2
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Jorxt ResonvrioN authorizing the Governor to aceept and receive grants or
appropriations from the United States for the purpose of imlvmnif\‘iug
settlers on lands in Towa.

Be it resolved by the General Assembly of the State of Towa, That the gov-
ernor of the State is hereby authorized and directed to accept any grant or
apropriations which may be made by the United States for the purpose of
indemnifying settlers on lands in this State under color of title from the
United States or the State of Towa, or under the pre-emption or homestead
laws, titles have failed, and is authorized and directed to take such proceed-
ings as may be necessary to recover, receive and hold the same, subject to
the disposal of the next General Assembly.

Approved, March 25, 1878,

JUDGE DUFFIE'S DECISION.
Tue DusrqQue ANp Swovx Ciry
RAILROAD COMPANY, AND THE
Towa HoMESTEAD CoMPANY,

- - In Humboldt District Court.

Tue Des MoiNes VALLEY Rair-
ROAD COMPANY, J

HusBARD, CLARK & I)t:,u:ox,fm'plaiu!iﬂ'n.
Novnse, KAUFFMAN & Co., for defendants.

Ep. R. Durrie, J.—This case involves the title to about ten thousand
of land, and presents a new phase of the celebrated Des Moines Riv
cases.  In 1846 the Congress of the United States passed an aet
the improvement of the Des Moines river below the Raccoon
ing a grant of land to the State of Towa for that purpose,
each alternate section of land for five miles in width on each side of said river
The defendant railroad company is now the owner of all the right and intel':
est the State of Towa acquired to the lands in controversy, under and by vi‘r-
tue of that grant, and by a joint resolution of Congress passed in March, 1861
and a subsequent act approved July 12, 18602, Upon the pnmrmg; of .th‘e act'
making the grant in 1846, it became a question with the executive officers of
the general government whether the grant extended along the river ‘to'the
north boundary line of the State, or was limited to the lands south of the
Raceoon Fork, taking such lands only as were found along that part of the
river for the improvement of which the grant was made. Pending a decision
nf the question, the Secretary of the Treasury, who then had charge nf.the
disposition of the public lands of the general government, issued an order
under date of June 16, 1849, reserving from sale or other disposition the lands
elaimed by the State as passing to it under the grant for five miles on each
side (.|f the river along its whole extent in Towa; and in April, 1850, after the
creation of the Interior Department, the Secretary of that Dep’urtm.ent it'isued
alike order, In 1856 Congress passed another act granting to the State of

acres
er Land
t providing for
Fork, and mak-
The grant was of
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Towa certain lands to aid in the construction of four lines of railrond across
the State, from east to west, and a proviso of this act reserved from the grant
“any and all lands heretofore reserved to the United States by any act of Con-
gress, or in any other manner by competent authority for the purpose of wid-
ing in any object of internal improvement, or for any purpose whatever,
except so far as it may be necessary to loeate the lines of said roads throngh
the same.” In 1850 the question of the extent of the grant to the State, by the
act of 1846, was presented to the Supreme Court of the United States, in the
case of The Dubuque and Pacific Railroad Company v. Litehfield, and it
was decided that the grant was limited to the lands south of the Raccoon
Fork, and that the State did not, under that act, acquire title to any lands
north of the Fork. A large quantity of lands Iying north of the Fork had, pre-
vious to this decision, been certified to the State by the Commissioner of the
General Land Office, and disposed of by the State; and in March, 1861, Congress
passed a joint resolution providing that “all the title which the United States
still retains in the tracts of land along the Des Moines river and above the Rac-
coon Fork thereof, in the State of Iowa, which have been certified to said State
improperly by the Department of the Interior, as part of the grant by aet of
Congress, approved Aungust 8, 1846, and which is now held by bona fide pur-
chasers under the State of lowa be, and the same is, hereby relinquished to the
State, and on the 12th of July, 1862, Congress passed another act extending the
grant of 1846,50 as to include the alternate sections, designated by odd numbers,
lying within five miles of the river between the Raccoon Fork and the north
boundary line of the State. Thereupon a controversy arose between the rail-
road companies, claiming under the grant of 1856, and persons claiming title
to the lands above the Raccoon Fork, as grantees of the State, the railroad
companies insisting that as it had been judicially determined that the grant
of 1846 did not extend above the Raccoon Fork, the lands claimed to have
been within the grant were public lands in 1856, and passed under that act.”
This question reached the Supreme Court of the United States in the case of
Waleott v. Des Moines Company, and it was held that while the grant of 1846
did not convey to the State any lands above the Raccoon Fork, yet as the
Department officers, being doubtful of the extent of the grant, had reserved
them from sale by an order properly made, that the lands had been “reserved
by competent authority,” and were therefore within the proviso of the nct of
1856, and were not embraced in that act, and that the State and the railromsd
companies claiming through the State did not obtain title thereto. That not
passing under the act of 1856, they were public lands in 1861 and 1862, and
passed to the State under the joint resolution of 1861 and the act of 1802 ex-
tending the grant of 1846 above the Raceoon Fork.

The east fork of the Des Moines river flows into the main stream in town-
ship 91 north, and the lands in controversy in this suit are in township 91,
ranges 28 and 80, lying north of the forks and west of the main stream. The
plaintiffs elaim that the lands in controversy were not reserved from sale
under orders of the Department officers for two reasons: First, Tt is insisted
that in 1846, the date of the passage of the act, and in 1840 and 1850, the dates
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of the orders of the Secretaries of the Treasury and of the Interior, with-
drawing from sale lands north of the Raceoon Fork, which it was thought
might be embraced in the grant, the east fork of the Des Moines river was
supposed to be the main stream, and that the act of Congress and the orders
of the Secretaries were made with regard to the lands along that branch,
that the lands reserved under the order of the Secretary were the lands lying
on the east fork and not the lands adjoining what was afterward found to
be the main river, and that this being so, the reservation of lands provided
for in the act of 1856 could not include lands on the main stream, but must,
of necessity, apply to the lands which had been in fact reserved under the
order of the Seeretary.

The plaintiffs introduced a great deal of testimony to establish their prop-
osition and produeed maps of the State made by the Surveyor-General, and
transmitted in his reports for the years 1849, 50, '51 and "52. Tt was also
shown that of the lands certified to the State above the Raccoon Fork as
belonging to the grant, eleven thousand acres were on the east fork, and
copies of maps and plats transmitted by the General Land Office to the local
land offices in this State showing the lands supposed to belong to the grant,
as being situated on the east branch, were also produced.

On the part of the defendant it is claimed that the reservation was of
lands lying along the main stream, and in the frequent communications
between the officers of the State and general government it is shown that
the State claimed the grant to extend the whole length of the river,
from its mouth to its source in the State of Minnesota. Tt is also shown that
the east fork has its rise in a lake on the north boundary line of this State,
while the main river extends for many miles into the State of Minnesota.
That the source of these two branches was known to the officers of the gen-
eral government is made clear from a communication from Mr. Cushing, the
Attorney-General of the United States, communicated to the Commissioner
of the General Land Office. And one of the main questions of difference
hetween the State and Federal officers relating to the extent of the grant was
that the State officials insisted that it ineluded lands along the whole length
of the river into the State of Minnesota, while the officers of the general gov-
ernment claimed that it must, at all events, be limited by the boundary line
of the State and could not be so construed as to inelude lands sitnated with-
in the territory of a sister State.

The question of title to these lands has been such a fruitful source of liti-
gation, and the cause of so much trouble to settlers and others who have had
any interest in them, that it is desirable, if possible, to avoid all questions
which will have a tendeney to further complicate their title, and as the see-
ond point urged by the plaintiffs is, in my opinion, decisive of the case, the
question whether the reservation under the Secretary’s order was of lands
on the east braneh or on the main stream will not be discussed.

The second proposition presented by the plaintiffs is that in 1846 the lands
in question were a part of a reservation set apart for the use of the Sioux
tribe of Indians, and that the Indian title to the same was not extinguished
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until 1853, and that in 1849 and 1850, the dates of the orders reserving from
sale lands along the river supposed to be included in the grant of 1846, these
lands were a part of the said reservation, and could not have been affected
by the order.

The evidence shows that in 1835 the general government set apart for the
use of the Sioux Indians a large tract of territory in the northern part of the
State, which embraces the lands in controversy in this suit.

The Indian title to this reservation, it is also shown, was not extinguished
until 1853. In 1846, then, the lands in question were not public lands, and
would not have passed to the State even if & true construction of the act
made the grant extend to the north boundary line. It has been decided by
the highest court in the land that “ A tract of land lawfully appropriated for
any purpose hecomes thereafter severed from the mass of public lands, and
that no subsequent law or proclamation will be construed to embrace it, or
operate upon it, although no exception is made of it.” And this doctrine,
it is declared, “ Applies with more force to Indian than to military reserva-
tions, inasmuch as the latter are the absolute property of the government,
whilst in the former other rights are vested.”

In the decided cases involving title to these so-called “River Lands,” the
title of those claiming under the grant of 1856 has been denied solely upon
the ground that they had been reserved for appropriation under the Des
Moines river grant, by orders properly made, first by the Secretary of the
Treasury in 1849, and dgain by the Secretary of the Interior in 1850; and that
being reserved lands, they came within the proviso of the act of 1856, and
were not conveyed to the State by that grant. It is not denied that all odd
numbered sections within the limits of the grant of 1856 passed to the State
unless they had been previously disposed of, or had been reserved by compe-
tent authority.

The question then is, were the lands in question included in the lands
reserved by the order of the Secretary ?

As before observed, the lands reserved under that order were those lands
lying north of the Raccoon Fork, which would have passed to the State
under the act of 1846 if a proper construction of that act meant that the
State was to take lands along the whole length of the river in lown. As we
have seen, the lands in question being a part of an Indian reservation when
the grant was made, could not have been affected by the act. By no possi-
ble eonstruction could they have come within its terms even though not
excepted from it. But the act of 1846 excepted them in express terms, the
language of the act being: *“There is hereby granted to the Territory of
Towa, for the purpose of aiding said Tervitory in improving the navigation
of the Des Moines river from its mouth to the Raccoon Fork, * + =
one equal moiety, in alternate sections, of the public lands remaining unsold,
and not otherwise disposed of, encumbered or appropriated.”

So, that Congress recognizing the right of the Indians to these lands, care-
fully guarded against their being claimed under the grant, by declaring that
the public lands not otherwise disposed of, encumbered or appropriated, only
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should be given for the purpose. The department officers, too, must have
understood this, for as long ago as 1831, the Supreme Court of the United
States held that *the Indians are acknowledged to have the unquestionable
right to the lands they occupy until it shall be extinguished by a voluntary
cession to the government.” See, The Cherokee Nation v. Georgia, 1 Pet., 1.
80, also, the case of Wileox v, Jackson, reported in 13 Pet., 497, had been deci-
dexd long prior to the grant, and it must have been known, not only to Con-
gress, but to those charged with certification of the lands, that nothing
passed under a grant of this nature except the land which the government
hadd not encumbered, or appropriated for any other purpose. At the least, it
will not be presumed that the officials of the government acted in ignorance
of what the law relating to their duty was, and this being so, it follows
that the order of the Secretary reserving the lands north of the Raceoon
Fork must be eonstrued to mean those lands only which wonld have passed
to the State had the act of 1846 meant, and been construed to mean, that the
grant extended above the Raceoon Fork. It has been held in one case by the
Supreme Court that the joint resolution of 1861, and the act of 1862, had the
effect to place the State in the same position in regard to those lands that it
would have occupied had it been held in the Litehfield case that the grant
was not limited to the Raccoon Fork, and there can be no doubt in the
mind of any person that that resolution and act were meant and intended by
Congress to give the State the lands that she claimed passed under the origi-
nal grant, and nothing more.  As the State could not elaim title to the lands
within this reservation, these confirmatory acts, as they may properly he
called, should not be construed to give title,

But upon a fair and plain prineiple of law the case would be plain, as no act
of Congress will be construed to embrace these lands while they are a part of
a reservation, so no order, or proclamation of an executive officer of the gov-
ernment relating to public lands, will be construed as treating them as publie
lands, or as making any disposition of them whatsoever inconsistent with the
purpose for which they have been set apart and designated by the law and
:re::ty-umkinu power of the government, and it would be a grossly inconsis-

ent purpose to dey

Ilnpr(lm-l'nunt uat ‘::) ‘t‘l):« “\:‘llw:.'itnm:ltd[::::.“:ehl:‘:‘s 'm - o !llterfiﬂl
'S own that the Indian title

would ever be extinguished.
ﬁ,.l:-‘.bt::;ﬂ::. :::'::- 3‘;1::;:: “(,).fn the llefemlun.ts. with much earnestness and
y g and reserving the lands for five miles on
each side of the river was a continuing order; that many of the lands were
unsurveyed at the time, and th: + 0 | 1 .
served and withdrawn as they v:;r:':ul"::::d“:?‘t‘]:n??: th;y “ S
would be to reserve these lam:lq a8 soon aa-lh “l li i iy st .lllt' ('mlﬂ.
and the lands surveyed, ' It ix; further i e B“"'m“s‘ml
yed. nsisted that it makes no difference
whether the order of reservation was legal or illegal, if it had the effect to
oy o s s Ay Eloipaeny s
that these lands did not belong ty 1 e
& to the grant, and yet it was held that this ille-
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gal order Liad the effect to reserve the lands so that they came within the pro-
viso of the railroad grant. But, it-seems to me, the question in this case is
not whether the order of reservation was legal or illegal, but whether 1
be construed to embrace or in anywise affect the lands within this Indian
reservation, and to determine this we have to look not only at the order, but
should consider the whole case and all its surroundings. The case is this: A
grant of land was made to the State of Towa, it embraced each alternate sec-
tion of public lands for five miles in width on each side of the Des Moines
River, “not otherwise disposed of, encumbered, or appropriated.” A differ-
ence of opinion existed as to whether the State was entitled to lands along
the whole course of the river, or from its mouth to the Raccoon Fork only.
The State claimed such lands as would, come within the grant along the
whole course of the river; others vesisted this elaim. Pending a settlement
of this question, and in the belief that Conzress might settle it by further
legislation, the Secretary reserved all the lands claimed by the State as
belonging to the grant. Noone has ever argued that the State claimed lands
whiech had previons to the passage of the act heen appropriated or encum-
bered by Congress, and no one can question that the setting apart of lands
for the use of the Indians was both an appropriation of the land and an
encumbrance upon it.

As before stated the Indians have an unquestionable right to the lands
they occupy until it shall be extinguished by a voluntary cession to the gov-
ernment. The Secretary could not reserve lands to which the government
had no title, Even if he had attempted it, his power was limited to the lands
which belonged to the government, which were public lands, and if the order
purported or was intended to cover other lands, it was void as to the lands
over which he had no control, and he could not validate it by divecting that
it should take effect at some future and unknown day.

But the true and plain construction of these orders, as it seems to me, is,
that they embrace the public unappropriated, wnencwmbered lands which
the State claimed, and no others. The Secretary says in effect: *The State
of Towa claims all the lands which the grant of 1846 will cover, provided the
grant is construed to extend to the north boundary line of the State and is
not limited to the Raccoon Fork, and until this question is settled all the
lands to which elaim is made will be reserved from sale”  Asbeforeshown, the
grant, if it had been construed to extend to the north boundary line of the State,
would not have taken these lands, and it follows necessarily that the order
of reservation did not include them. Believing this to be the true construe-
tion of the order, I am compelled to hold that in 1856, the date of ﬂ.w passage
of the railroad grant, the lands in question were publie lands, passed under
that grant, and that the plaintiffs have a good title thereto, while there is no
evidence before the conrt that the lands are occupied by actual settlers claim-
'ing title through plaintiffs. Such is, 1 understand, the fact, and I prefer that
some other court shall declare their title imperfect, if such is really the case.

A decree will be entered for plaintiffs as prayed in their petition.

JUDGMENT ACCORDINGLY.
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DES MOINES VALLEY RAILROAD.

A list of lauds approved to the State of Towa by the Secretary of the Inte-
rior under act of Congress of July 12, 152 ( the act extending the Des
Moines river grant from the Raccoon Forks to the northern boundary
af the State ), withheld from conveyance by the State on aceount of con-
flicts.  All other tracts that have been approved and certified to the State
.Il"llrr sald act of Congress have either been conveyed to the Des Maoines
Valley Railroad Company, or to ocenpying claimants or their assignees
wnder the laws of the State,

g In what
PARTS OF SECTION. |3 g county sit- CONFLICTS,
- uated.
ne of ne... 40.00/Pocahontas |[Swamp selection. .
40.00 Emmet Swamp selection. . slers
40.00{Polk . . Prior disp. under D. R. gr"
43.01{Polk ... ...|Priordisposition by U, S..
A7|Polk ....... Priordisp. under D. R. gr't
R0.00{Polk . ....... Prior disp. under D. R. a1't
40.00(Polk . ...... Prior disp. under D. R. gr't
53.90(Polk . ... |Prior disp. under D. R. gr't
4|Polk . ...... Prior disp. under D. R. gr't
40.00/Polk ... ....|Prior disp. under D. R. g1t
nw of se, ne of sw. .. 80,00(Polk ....... Prior disp. under D. R. gr't
lots 5, 6, 7, ¢ hf nf(
ne, nw of nw, e 1582260 363.49/Boone.. . . .. [Prior disp. under D. R. gr't
hf of se, nw of se )
"(ml’,i"""f;:;l:)?,::‘: :‘l:\":r : 1TH226) 48000 Boone.... ... .|Prior disp. under D. R. gr't
W hf of ne, se of nw. 198226 120.00 Boone... ...|Prior disp. under D. R. gr't
nw of ne, ne of nw )
s hf of nw, sely, - 12182126  400.00Boone...... Prior disp. under D. R. gi’t
n hff of sw......
lots 3,4, 5, 6, e hf of
ne, w hi of nw, - | 7|83126) 34148 Boone... .. .|Priorly disp. of by U, S...
AW OL AW . o oen s
L - 2080128 39.60/ Webster .. ..[Prior disp. under D, R. ar't
nw qgr. o] DROIRE - 144.78|Webster .. ..[Prior disp. under D. R. gr't
86 (.. o] TROISE 160,00 Webster .. ..[Pre-empted by J. Lanahan
WAL Q0 ssnssbennis 702028 15543 Humboldt .| AL MeLochlin's homest’d ..
w hf of sw, se of sw,
B8 G0: cics sslofis s 15/86/27)  280.00) Webst «|Prior disp. under D. R. gr't
AW OLTW .y cvivmatsnn 701129) 4683 Humboldt |Swamp selection
w It of ne, w hif of se219229' 160,00 Humboldt . Swamp selection,
TW Ok B0, carervivin 2710229 40.00 Humboldt . |Swamp selectic
SWOf nW,ciiinisian A193300 4079 Humboldt . [Swamp selection.
s hf of nw, nw of nw| 199:34] 14473 Emmet wamp selection,
DWOL WW iy cavsscs 39934 6430 Emmet wank) sele’n and ¢
bofe by A. K. Ridley.
13 40T A R 1199134 160.00 Emmet . ... |[Swamp sele’n and claimed
’ hy settlers.
W8 GG oo caih S T 136934/ 160.00Emmet ....|Claimed by Joseph Clark,
a settler.
s hf of ne, se qr, s hi'
OL W o8 bl annioy 32000 Emmet ... |Part selected as swamp,
_and all elaim'd by settl'rs
ne of nw 4000/ Emmet . ... Claimed by S. Clark, aset-
tler, and swamp selecn.
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DES MOINES VALLEY RAILROAD—CoNTINUED.

| $ In what
PARTS OF SECTION. 5 county sit- CONFLIUTS.
= uated.
1088 & & uvivvnnnnns ll)lNilElnlm‘l e
9.5 Emmet .

nw of ne, se of n
neofne.........

w

ahfal 88 . cites g §
ne of ne.
se of sw...

n hf of nw, s
n hf of nw

s hf of se, sw of sw
nw of ne
neof nw......
sw of se, se of sw.
nhffofnw......c.
ne of sw..
nw of se..
ne of ne

DWOEIW, v oo vaneenn
ne of ne...

ne of nw

sw of se
swof nw

sw of sw

nw of sw

whiofse....... =
se of se, nw of se.... 19

BN 0L D8, s vy sie s g

se of ne,nw of se :
se of ne, ne of nw
nw of se
se of nw

NWOf SW.esarasonsss
n hf of sw
w hf of ne, sw of nw,

REOLBW. ovvseasans 1
e hf of nw, e hf of sw 1!
SWOL MW ussissonsas &

sw of nw, ne of sw. .| 3
3

40.00/ Kossuth
40.00/Kossuth
80,00 Palo Alt
40.00/Palo Alto .

|
40.00/Palo Alto .

40.00 Palo Altc
40.00 Palo Alto .
80.00 Palo Alto .
3776 Palo Alto .

80.00 Palo Alto ..
40.00/Palo Alto .

40.00 Palo Alto

160.00/Palo Alto .
0,00 Palo Alto .
120.00{ Palo Alto . .8
40.00 Palo Alto .. Sw:
4000 Palo Alto ..
80.00/Palo Alto ..
80.00/Palo Alto ..
40,00/ Palo Alto ..
4000 Palo Alto ...
Palo Alto ..

5048/

B0 4
o

Palo A

00 Palo Al

40,00

3102

40.00
40.00
40.00
40,00
80.00)
80,00

40.00
80.00,
80,00
40.00
40.00,

40,00,
80,00/

160.00)

Palo A
Palo A
Palo A
Palo A
Palo A
Palo A

Palo A
Palo A
Palo A
Palo A
Palo A
Palo A

Palo A
Palo A
Palo A
Palo A
Palo A

80.00

.. [Swamp selection
to..
to..
to ..
to..
to.
to .
to..

«[Swamp selection ...

< |[Swamp selection ...

§55%

ant
Spauld-
ing under swamp grant
Wi selec aan

mp selec
unp selec

Xl
[Claimed by D, \%.

on

A,.(‘luiluml hy Waldo Taylor

| under swamp grant ...
ISwamp selection
wamp selection ...

Swamp selection .
Swamp selection .
Swamp selection .
Swamp selection .
Swamp selection ... "
Claimed by W, H, Shea

under swamp grant ... .

Swamp seleetion ...
Swamp selection ...
Swamp selection ...
Swamp selection ...
5 ) selection ...
vamp selection
Claimed by J. W. Pierce
under swamp grant .. ..

vamp selection ...
camp selection ...
vamp selection ...

< Swamp selection ...
~|Claimed by

W. Taylor
under swamp grant ...

yamp seleetion .
vamnp selection ...

i Swamp selection ...,
to ..

Palo Alto ..
Palo Alto ..

Palo Alto ...
160.00{Palo Alto ..
40.00{Palo Alto ..

Palo Alto ..

Claimed by A, Kirkland

under swamp grant , .. .
Swamp selection ...
Swamp selection

Swamp selection .........
Swamp selection .. ... apve
Claimed by T. W, Harrison

under swamp grant .. ..
Swamp selection ,.... oo
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DES MOINES VALLEX  EAILROAD—CoNTINTED, During the last biennial period patents were issued under the law of the

= —— —1In wha = State, to occupying claimants, for lands certified to the State under act of
county sit-) CONFLICTS. Congress of July 12, 1862, said claimants having paid into the State Treasury,
< | wated. ol S for the benefit of the Des Moines Valley Railroad Company, the price of the

JGED v viaonste rnd ) 4040 Palo Alto .. Chumed by A, Lawrenc lands, at 82,50 per acre, with interest, as follows:

under swamp grant.
Swainp selection. ... .

ehfof ne.... R0.00 Palo Alto .

To E. B. Soper, the e hf of sw and nw of sw, Sec. 3, Tp. 90, R. 34,

ne of ne. 40.00 Palo Alto .. Swamp selection. . & = =

w hf of R0.00{Palo Alto . m:n selection .. To Allen B. Carter, the e hf of sw, Sec. 17, Tp. 84, R. 31

ne of nw. =000/ Palo Alto . imnp selection ..

nw ol se 40001 Palo Alto .. swamp selection ..

ne of sw 40.00/ Palo Alto camp selection ..

swoof s R0.00 Palo Alto .. swamp selection .. —

e bt of s 8000 Palo Alto .. Swamp selection ..

N‘Inf ne -w.(lf»rn}u .\:lu .. Swamp selection ..

ehf of nw R0.00/ Palo Alto .. Swianp selection .. 253, =~ ==

sw ool nw g 40.00 Palo Alto .. ('lnim}«l by John Schroe- sti—THE SWAMP AND OVERFLOWED LANDS.
| der, under swamp grant.

swoof sw TO603 3350 Palo Alto . Swamp selection

The Supreme Court of the United States, at the October t»rw, 1878,
rendered a decision in the case of The American Emigrant Company
v. Adams County, which is herewith given in full. We are informed,
unofficially, that the American Emigrant Company applied for a re-
hearing in this case, and that the application was granted, This
decision (if it is law ) may have the effect to unsettle, to some extent,
titles in the swamp and overflowed lands of the State.

It is held by the court, in this decision, that the swamp and over-
flowed lands granted to the State by act of Congress of September 28,
1850, cannot be diverted from the purposes of the grant, but that the
proceeds of the sales of such Jands must be applied in accordance with
the requirements of said act, namely: for the construction of the nee-
essury levees and drains to reclaim said lands. A feature of this de-
cisin;s. somewhat peculiar, is that while it holds to be illegal and void
the act of the Legislature of March 22, 1858 ( which anthorizes the
counties to use the swamp lands for the erection of buildings for edu-
cational purposes, and for building highways, bridges, railroads, ete.),
as well as the contract made under said act hetween Adams county

and the American Emigrant Company, yet it is held that bona fide
purchasers of such lands from the said company should be prf’)w'ted.

This office still has possession of special swamp land indemml}y cer-
tificates (or scrip), heretofore reported, anthorizing the locahofl (.)f
lands in liew of swamp lands located with land warrants or serip in
the following counties, to-wit:

11919633
1196/

W of §W
sw of sw..
e hf of ne.
seof ne.......
se of ne, s hi of s
ne of se, se of sw
ne of se. ...
ne of sw
seof ne. ..
nhf of nw
nw of 8w, se of sw
nw ol ne
nw of ne, se of 1
Swof ne, nw of sw
n hifof ne, n hf of nw/| :
sw ol ne, ne of se, sw
of sw. v va
swof sw......
s of ne, ne of sy
10885 i

36.79 Palo Alto .
40.00 Palo Alto .
R0.00/Palo Alto .
40.00[Palo Alto ..
12000/ Palo Alto .

Swamp selection ..
wamp selection ..
wamp selection ..
wamp selection ..
wamp selection ..
80.00{Palo Alto . vamp selection . .
40,00/ Palo Alto .. Swamp selection ..
40,00 Palo Alto .. Swamp selection
40.00/ Pocaliontas |Swamp selection
R0.00/ Pocahontas [Swamp selection .
R0,00/ Poeahont wemp selection
40.00 Pocahontas (Swamp selection ..
S0.00 Pocaliontas vamp selection
R0.00 Pocaliontas mp selection
18430/ Pocaliontas [Swamp selection ..

12000/ Pocahontas [Swamp selection ..
40,00/ Pocaliontas [Swamp selection
R0.00 Pocahontas (Swamp selection
8820 Pocahiontas [Swinp selection

Bl
19,9331
23013

s of nw

SIIM :nz‘ 120,00 Pocaiontas |Swamp selection
3T

nw o ne. ... 2 Pocahontas (swanp selection
whine, nw X S

nw ol nw.
nw of nw.
ne of ne.

S Pacahontas |[Swamp selection
40.00 iontas mp selection
40.00 Pocahontas [Swamp selection
40.00 Hmmboldt . [Swamp selection
49.04 Humboldt .| Swamp selection
46,72 TIumboldt . |[Swamp selection ..
4000 Humboldt . |[Swaip selection ..
H0.00 Humboldt . |[Swamp selection
40.00 Humboldt . |[Swamp selection
40.00 HTwmboldt wamp selection
S0.00 Humboldt . |Swamp selection
40.00 Humboldt . |Swamp selection
40.00 Humboldt . [Swamp selection ..
40.00 Humboldt . |[Swamp selection
S0.00 Humboldt . |Swamp selection ..
40,00/ ITamboldt . ISwamp selection .

nw ol nw
w hf of sw
ne of se...
ne of se...
se of ne, ne of
seof ne...
nwof sw
seof nw.
AW of se, se
nw ol sw. ...

se of sw. 40.00 Humboldt . Swamp seleetion . Greene county....
:l‘: 31;' :::wv L 40,00/ Humboldt . Swmn{) selection .. Chickasaw coun
v '\ ) 0 o
O BV eatissainin s s 35931300 120.00{Humboldt . Swamp selection .. o Marion county.......
o3 TR Aol S I T T ‘ -1
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There are, however, no public lands in the State of Towa upon
which to locate these certificates.

We understand that a bill has been introduced in Congress which
provides that these special swamp indemnity certificates may he
located on any of the vacant public lands outside of the State of Iowa,
otherwise the government to pay the indemnity in cash; but Congress
has taken no action on said bill

Number of acres patented to the State as swamp................ 875,643.58
Number of acres patented to the State as indemnity for swamp
lands located with wWarrants or serip......coeeeeeieieiiian... 324,234.18
Number of acres of swamp lands upon which indemuity in cash
REEDASR BILOWOAL: e st We A e o o el LT A el et dte 373,008.74
Total ...o.oen.. ARG Aot BRI st AR 1,573,876.50

A few tracts have been erroneously patented to the State as swamp,
which would slightly lessen the quantity as given in the above state-
ment.,
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The following is a list of the Swamp and Overflowed Lands patented by the
United States to the State of Iowa, and by the State patented to the see-
eral counties in which the the same are situated since the publication of
the last biemnial report of this office, amounting, in the aggregate, to
5,793.86 acres.

CLAY COUNTY.

PARTS OF SECTION.

se of sw

sw of ne, sw of nw..
w hf of nw...
nw of sw..

w hf of nw, se of nw..

n hf of se, se of se...
e hf of sw, se qr..
n hf of nw.
swof nw
nw of nw...
se of sw, sw of se.
nw of sw, sw of se.
s hf of ne,nw qr,n If of sw, n hf of se, sw of se..
BTORBW. v coalons anasesopimaansomsssmsssyasen
nw of nw, sw of sw, se of se..
n hf of ne, se of ne, neof nw.... .........
€ hf of ne, sw of ne, w hf of nw, ne of sw..
O UL 0 10 0L BB <o/ves waiva vanamvaenin
e hf of ne, nw of ne.
TN OLBW oo vsav00e

se of se. .
sw of sw
swof sw ..

PALO ALTO COUNTY.

BREOLRA | avrivssnassiranssssasecsetened A |10]M}81| 80,00
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BOONE COUNTY.
PARTS OF SECTION.
BUBIOL BW.e < »icc vomimscams siaco wais 6524wt s 0ima s < wh s
SW Ol nw, nW of SW ... ooeiinnniin .
N (R R e S S
WEBSTER COUNTY.
L e B , '1,86129,
................. 3862 K000
MONTGOMERY COUNTY.,
2 T —————
L o IR e

neof ge...........

€ hf of nw, e hf of sw.
W hf of ne, ne of nw .

w It of ne, ne of sw .
w hf at ne. sw fr qr.
5 0 4 T UREE e o
ne of uw W hf of sw
swoof nv. € hf of sw.
nw of ne ..

& hf of ne,
SWoof s .

ne of nw
nwof se......

SUPPLEMENTAL DECISION,

Sinee the publication of this report, the case of the lmerican Emi-
grant Company v. Adams County, in the Supreme Court of the United
States, has been reconsidered by the court, and they reverse the opin-
ion published herein, holding in substance as follows:

Though the grant made by Congress by the act of September 28,
1850, of the swamp and overflowed lands to the States in which they
lie, is expressed to be for the exclusive purpose of enabling said States
with the proceeds thereof to reclaim the lands by means of levies and
drains, it is questionable whether the security for the due application
of such proceeds does not rest upon the good faith of the State alone,
and whether the State may not exercise its diseretion in this behalf
without being liable to be called to account, and withont affecting the
title to the lands; at all events, it seems that Congress alone has the
power to enforce the conditions of the grant (by revocation or other-
wise) in a clear case of violation of the trust; and sinee, by the act,
the proceeds of the lands are to be applied to the designated purpose
only *as far as necessary,” the State has, at least, a large discretion as
to the * necessity ™ of employing the proceeds of the lands to the re-
clamation thereof.

A grant by a State of its swamp and overflowed lands to the several
counties in which they are situated, to be disposed of for general county
purposes, subject to the conditions of the act of Congress (September
28, 1850). is valid, and a disposition of such lands made by a county by
contract in pursuance of the State grant, cannot be retracted or re

scinded by the county on the ground of its being a violation of the
act of Congress,

S ¥CATS; ANOTHET TOITA 11 Hive years, and the Whole in eight years. It was also

declared that the company took the lands subject to the provisions of the act
of Congress of September 28, 1850, and expressly released the State of Towa
and the county from all liability in reclaiming said lands, or in the draining
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DECISION OF THE SUPREME COURT OF THE UNITED STATES.
THE AMERICAN EMIGRANT COMPANY, APPELLANT, |
os.
Tur COUNTY OF ADAMS, '
Appeal from the Cirenit Conrt of the United States for the District of Towa.
J. A. Harvey and N. M. Hubbard, for appellant,
F. M. Davis and R. P. Lowe, for appellees.

BraprEy, J.—This arises from a bill in equity originally filed by Admns
County against the appellant, in the District Conrt of Adams county, lowa,
and afterward transferred to the Cirenit Conrt of the United States, The
object of the bill was to rescind a certain contract between the connty of Adams
and the American Emigrant Company, made in September, 1862, whereby
the county agreed to convey to the company its swamp lands, and its claim
against the government for indemmity on account of swamp lands belonging
to it and which have been sold by the publie land officers: also, to rescind a
deed executed on behalf of the county in pursuanee of the said contract; and
to recover back the moneys and proceeds which the defendant had realized
from the property and the said elaim. The case is of the same general char-
acter as that of The American Emigrant Company v. The County of Wright,
decided at the last term of this conurt, and not yet reported.

The act of Congress and the laws of the State of Towa which bear upon
the case, and the character of the general operations of the defendant, are
fully set forth in the opinion in that case and need not be repeated here.
Suffice it to say that on the 30th day of September, 1862, & written contract,
similar to the contract in that case, for the sale of the swamp lands of
Adams county, and of all the fund and claim of the county on the general
government therefor, was signed by the chairman and clerk of the Board of
Supervisors of said county, and by the Ameriean Emigrant Company by its
agent, F. C. D. McKay, and was recorded among the proceedings of the
Board. By this contract the company agreed to take the lands and fund and
claim, and to make for the county any public work or improvements there-
for which the Board of Supervisors might request, and which were author-
ized by law, to the amnount of $2,000, at any time after October 1, 186:3; or to
pay the Board, if they preferred to do the work themselves, the sum of
32,000 in money by the first of January, 1865, It was further agreed that
the lands should not be taxed as long as the county held the legal title; and
the company agreed to settle all the lands fit for settlement with white set-
tlers and purchasers by selling farms of the usual size, one-thind in three
years, another third in five years, and the whole in eight years. It was also
declared that the company took the lands subject to the provisions of the act
of Congress of September 28, 1850, and expressly released the State of Towa
and the county from all liability in reclaiming said lands, or in the draining
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thereof; and that any contract existing bet ween the county and any Person
in relation to said lands or funds was to be respected and fulfilled by the
company.

Subsequently a deed was exeeuted in pursuance of this contract by the
Supervisors of the county bearing date the 7th of September, 1863, and pur-
porting for the consideration of 82,000 to convey to certain trustees in trust
for the American Emigrant Company certain lands particularly deseribed,
stated to amount in the aggregate to 3,680.50 acres, although the several par-
cels foot up only 2,235 acres, and the parties concede that after certain reser-
vations mentioned in the contract, the actual q nantity conveyed by the deed
wis only a trifle over 2,000 acres,

The deed contained an agreement on the part of the county that the lands
within the county which might at any time be duly selected as swamp oy
overtlowed lands, and all such lands as might not be included in the convey-
ance, if any, should he conveyed on request, and that any proceeds of the
elaim on the United States, if any should be received, should, on like request,

be assigned and transferred to said Emigrant Company, its trustees or
assigns; and that any lands that should be located under or by any serip,
which might be obtained on said elaim, should also be conveyed, on request,
to said company, its trustees or assigns,

The following facts appear to be conceded, or clearly proven:

First. That the defendant (The American Emigrant Company) has
never performed any of the stipulations of the contract as to settling the
lands, or draining or improving them, except so far as to sell a portion
thereof (about 1,500 acres), upon some of which the purchasers have made

improvements; and has never paid to the said county any consideration
therefor, except the said sum of H2,000 mentioned in the contract (which
was paid in June, 1865), and certain expenses incurred on behalf of sixteen
different counties with whom the company had like contracts (of which
Adams county was one ) the one-sixteenth part of which, as stated by the
defendant, amounts to $4,562; and a further sum of $1,200 paid to one Grin-
nell as agent of Page, Adams and Montgomery counties, altogether, at most,
on behalf of Adams county, about $5,000. 1t is contended by the county
that onesisteenth of the expenses referred to was much greater than its
Just portion,

Secondly. 1t appears that the said com
tract, from the United States, in cash,
which were received before the paymen
county; and that it received by the deed
of land, of which it has sold 1,500 acres
8250 per acre, and that, since the maki
alveady been issued to the county for 2

entitled if the contract is carried out;
claim for 3,000 acres more,

The defendant has alrendy received, then, under the contract, at least
810,000 in cash, and will still have at its disposal over 5,000 acres of land,
worth at least, according to the evidence, from 812,000 1o 815,000,

pany has received under the con-
the sum of S0,075.11, over $4,000 of
t of the said sum of 82,000 to the
referred to, title to Over 2,000 acres
at an average price of more than
ng of the contract, patents have
2043 acres, to which the defendant is
and that there js still an unadjusted
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This certainly shows that the contract was a very advantageons one for the
defendant, and a correspondingly unfortunate one for the county. :\'m'a*r-
theless, if it was procured without fraud, or the taking of any unconscionable
advantage: and if the transaction was valid in la_\v. ll.n- county must stand to
the bargain, however great may be the loss, The cirenit court decreed the m;?.
tract and deed to be void, and ordered a reslitmioy of all money and seenri-
ties received by either party by virtue thereof, saving the rights of bona JSide
purchasers, and referred the matter to a master to take the necessary “"‘f“"“}‘
This decree having been appealed from, the question for us to decide is
whether it is or is not sustained by the pleadings and proofs in the cause,

The grounds laid by the bill of complaint for avoiding the contract are, in

as follows:
5";‘;:::1?:1_:‘: the sale of the county’s swamp lands was made at a much lr-'ss
price than the law allowed them to be sold for; that by an act of the lr;m
lature of Iowa, then in force, regulating the disposal of such lands, it \\n.x'
made unlawful to sell the same at a less price than one dollar and a. qmm:ll
per acre, whereas, by the said contract nearly eight thousand acres \\A:-w.l:.«: i
for two thousand dollars. Secondly. That the. sale n{ the mum,\‘s( l.un.n
against the United States for indemmity was void, as being contrary t;x Im:l.
Thirdly. That the contract and deed were procured by false and fnnul u o:n
representations, both as to the guantity of lands oompr.i:wd therein nn; a;a
the validity and condition of the claim against the lT-mted stam“ f{n‘ l:(;::;;
nity, it being represented that the county was entitled to only al u;u L -
m:r'es of land, and that the claim for indemnity had been rejected xuluf :w:l‘sl »
no value; that these representations were made by agents of the de Lllll B 1‘ ,
who well knew the falsity thereof, to the officers and agents of t!ul- coun .\1
who were entirely ignorant in the premyses, and liable to be easily :n[x\:«; /
upon. Fowrthly. That false representations were made as to thie o )jl:;mt,.
buying the lands, namely: that the defendants desired them vfnr :g“:: et
settlement and improvement, whereas it has never n‘uul(' any t:ﬂo” e
or cultivate them, and never had any intention of doing so, I'(ﬂ tlu. e
the delivery of the deed was procured by fraud, the same lm\lmzi ween u«; =
cuted as an eserow and left with the elerk of the Board of Supery som" .
delivered only upon the execution and delivery of a murtunu«‘m:nn al o
lands to secure a compliance with the terms of the contract, v-l;n :1-::“:"
fraudulent combination with said clerk, the defendant procured .:‘ lu (|.||| u]s;;
and recording of said deed without giving any such mortgage, -“-.1 o
set up insuflicient consideration for Nl:ll Ilnm:a'unldrt::: lh:,l:;x::;'iﬁ): ::n].mye
i ideration; that the defendant had fa
:;::‘ll:l:(;:: ::Tm release the county from its obligation in t!mt Im?;tll:ml::«‘l
that it had refused to pay a certain claim for over 82,000 against ||m l“(. mm;
for services of an agent, in consequence of which the county has 1:?5]]
cuted, and obliged to pay $2,700 for j;l(lm;wlnt :ml ;-I‘::::“:lt‘ 1:::, ':u. mdm'dhru,.
endant has made use of frandulent mis

:t:‘utyh:r::.zre a vote of the people of the 'r'uunty in favor n‘: t::,: :;;l:; (u :l:::,‘.‘
w;u requived by the laws of the State). The bill further sta

4
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covery of the frauds thus charged, the Board of Supervisors passed a resolu-
tion repudiating and rescinding the contract; and concluding by praying
that the contract be declared void, and for an account,

The answer specifically denies the charges of the bill, and claims in sul-
stance that the contract was fairly entered into, and that the complainant
Daul failed to perform its part thereof, and had prevented the defendant from
performing its part, so far as it remained unfulfilled.  The answer not heing
sworn to, except by an agent of the defendant, of ecourse is not evidence, A
great deal of evidence was produced, showing the proceedings had in the
General Land Office and in the State in relation to the elaim and location of
the swamp lands; and in relation to the claim for indemnity against the gov-
ernment ; the services of agents ; the negotiations between the parties respect-
ing the contraect in question ; the representations that were made ; the proceeds
and value of the lands, and the disposition thereof. And although it is evi-
dent to us, from all the evidence taken together, that the agents of the
defendant were well informed in regard to the rights of the county, and that
the supervisors of the county were quite ignorant thereof, and liahle to he
easily imposed upon, and although it is very clear that the latter helieved
that the lands to which the county was entitled were only about 2,000 acres,
and that the claim for indemnity against the government was of no value;
yet it would be difficult to say that it is clearly proved that the agents of the
defendant made any such direct misrepresentations of the facts, known to
them to be false, as to bring the case within the category of a contract pro-
eired by false and fraudulent representations. We should very much hesi-
tate to sustain the decree of the cireuit court on this ground. .

The case in this respect, as to the character of the proofs, is very far short
of the case of The American Emigrant Company v. The County of Wright.
But there is one aspect of the case which, we think, is deserving of more
serious consideration than has heretofore been given to it: and that is the
general character of the transaction in question, viewed in connection with
the act of Congress by which the swamp and overflowed lands were granted
to the State. This act was passed September 28, 1850 (9 Stat., 519), and is
entitled “An aet to enable the State of Arkansas and other States to reclaim
the ‘swamp lands’ within their limits.” By the first section it was enacted,
“That to enable the State of Arkansas to construet the necessary levees and
drains to reclaim the swamp and overflowed lands therein, the wfuyle of those
swamp and overflowed lands, made unfit thereby for cultivation, which shall
remain unsold at the passage of this act, shall be and are hereby granted to
said State.”  The fourth section declared, that the provisions of the act
should be extended to, and their benefits be conferred upon, each of the other
States of the Union in which such swamp or overflowed lands might be sit-
uated. These lands, therefore, were granted to the several States in which
they lie for a purpose expressed on the face of the act; and that purpose was
to “enable the State to construct the necessary levees and drains to reclaim
them.”  But this general expression of the purpose for which the grant was
made would not have heen suflicient to prevent the States from disposing of
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the lands and the proceeds thereof in any manner they should see fit. There-
fore, more effectually to secure the object of the grant, Congress, in the sec-
ond section of the act,after preseribing the method in which the lands should
he so designated and patented to the State, coneluded with the following pro-
viso: * Provided, however, that the proceeds of said lands, whether from sale
or direct appropriation in kind, shall be applied exclusively, as far as neces-
sary, to the purpose of reclaiming said lands by means of the levees and
drains aforesaid.” Here, then, is an express trust imposed upon the State to
apply the proceeds of the lands to the partienlar purpose for which they were
granted. It is unnecessary to inquire minutely into the reasons and motives
of this legislative grant. Manifestly, it had an important public object: to
the State it was an object of paramount interest, in enabling it to drain the
stagnant marshes within its hounds, and thereby rvender all its territory
habitable and a source of wealth and prosperity ; but it was also an object of
great moment to the United States to have this great public improvement
accomplished, inasmuch as thereby the residue of the public domain would
be rendered more healthy, habitable and valuable.  But whatever the motives
were which led to the grant, it was impressed with the trust referred to, and
that trust was sacredly binding upon the State—to be carried out in the exer-
cise of its own wise discretion, it is true; but still to be carried out, in some
form, and not to be abandoned or repudiated.

The legislature of Towa, by an act passed in January, 1853, saw fit to dele-
gate this trust to the several counties in which the lands were sitnated. It
granted them to the said counties respectively, subject to the conditions of
the act of Congress and such laws as the legislature might thereafter pass.
1t created a drainage commissioner’s office, and county surveyors to lay out
drains. After draining, the lands were to he appraised and sold at anction
to the highest bidder in small tracts, and it provided for reclamation of the
lands in detail. Other acts were subsequently passed in pursuance and fur-
therance of this general scheme,

To this arrangement there does not seem to be any valid objection. It in-
volved no breach of the trust imposed by Congress. Tt was a fair and law-
ful effort to fulfill it. The counties arve subordinate political departments of
the State Government, ereated to facilitate in separate localities the accom-
plishment of a portion of those objects for which the State government is
instituted. In granting to these public agencies the lands within their sev-
eral jurisdictions, impressed with the same trusts as had been imposed by
Congress, and reserving a control over their proceedings, the legislature
adopted, perhaps, the most convenient and practicable mode of carrying out
the intention of Congress. But in 1858 an entirely new system of disposing
of the swamp lands was inaugurated in the State of Towa. Anact was passed
by the legislature on the 22d of March, in that year, which declared (by sec-
tion one), that it should be competent and lawful for the counties owning
swamp and overflowed lands to devote the same, or the proceeds thereof,
either in whole or in part, to the erection of public buildings for the purpose
of education, the building of bridges, roads, and highways, or for building
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institutions of learning, or for making railroads through the county or coun-
ties to which such lands belonged ; and (by section two), it was enacted, that
the proper oflicers of any county might contract with any person or com-
pany for the transfer and conveyance of said swamp or overflowed lands, or
the proceeds thereof, or otherwise appropriate the same to such person or
company, or to their use, for the purpose of aiding or carrying out any of the
objects mentioned in the first section. It was further provided that before
anv such contraet should take effect, the proposition should be submitted to
a ".,,l,, of the people of the county for their approval or rejection. There
was a proviso in the third section that no such sale should be valid unless the
person or company purchasing should take the lands sold subject to all the
provisions of the act of Congress (before referred to) and should expressly
release the State of Towa and the county from all liability for reclaiming said
lands. The contract in dispute was made under this law, and the question
arises whether the law did not introduce a scheme subversive of the trust
imposed upon the State by the act of Congress.

The evident effect of the law was to devote the lands and the proceeds
thereof to purposes widely different from those which the original grant was
intended to secure. It gave them up to the counties to defray the county ex-
penses. It threw them open to the cupidity of speculators and land monopo-
lists. It threw off, or endeavored to throw off, all public responsibility in
relation to the trust.  The purchasers were to release the State and the county
from all liability for reclaiming the lands, that is, to release them from their
responsibility as trustees of these lands, and this absurd form was adopted
in the contracts and conyeyances that were made. How could the purchas-
ers release the State and county from an obligation imposed by an act of Con-
gress? It is probable, however, that the legislature meant that the purcha-
ser should indemnify the State and county from their liability. But how
does that better the matter? Can the public authorities of Iowa throw off
their trusteeship in this easy manner, by taking the indemnity of private
parties against the consequences of their breach of trust?

The State or county could, most certainly, sell the lands to purchasers “out
and out,” freed from any lien or trust in relation to the improvements
which they were intended to secure. But the State or county would hold the
proceeds of such sales as a fund devoted to the purposes of the grant,
although the purchasers would not be bound to look to the application of the
purchase-money. The public authorities might even waste or misapply the
fund without any legal remedy to prevent it.

But that does not prevent the stamp of illegality from being impressed
upon a deliberate scheme of spoliation of the trust fund, conceived in the
form of law, and carried out with an entire disregard of public obligation.
The scheme in question not only disposes of the lands, but professedly di-
verts the proceeds from their legitimate objects, stipulating, only, for a
release or indemnity from the liability incurred. The form of words thrown
into the proviso of the third section of the law, that the purchaser of the
lands “shall take the same subject to all the provisions of the act of Con-

..
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gress of September 28, 1850,” does not remove the dificulty. In the first
place, this clause is evidently inserted merely for appearance sake: and, sec-
ondly, it only confirms the conclusion that the intent of the law was to
relieve the State and county of every obligation and duty, and to throw them,
pro forma on to the purchaser of the land. We cannot avoid the conclu-
sion that the whole scheme of disposing of the swamp lands, created by the
law in question, was subversive of the trust, repugnant to the express stipu-
lations and requirements of the act of Congress, and was calculated to facili-

tate and encourage a wasteful and corrupt disposition of the lands.
Bona fide purchasers of lands, either from the county directly, or from its
assignees, should undoubtedly be protected as provided in the decree ap-

pealed from. As before stated, they cannot be held bound to look to the
application of the purchase-money. They take their titles from persons

who seem to be invested with full and legal title by grant from the county,
or patent from the State, or the United States, and are not chargeable with
notice of any breach of trust. But the American Emigrant Company, which
contracted with the county to earry out the unauthcerized scheme veferred to
and to apply the proceeds of the contract to objects entirvely foreign to those
preseribed by the act of Congress, can claim no such privilege. By the con-
tract itself, it contributes to the unlawful design, and acts in direct confed-
eracy with the county officers to establish it. Our conclusion is, that the
contract was contrary to the policy of the act of Congress, unauthorized and
void.
The decree of the Circuit Court is
AFFIRMED.

SWAMP LAND CASH INDEMNITY.

The 17th General Assembly, by the following act, disposed of the
funds in the State Treasury retained as a percentage on the swamp
land cash indemnity which the State has at various times received
from the general government for the benefit of the several counties.

CHAPTER 134,

AN AcT to authorize the Treasurer of State to pay to the several counties
the amount of the swamp land indemnity fund that has been withheld
by him and his predecessors in office under the provisions of section 12,
(iiliLI)tEI‘ 160, of the acts of the Ninth General Assembly.

WHEREAS, The Treasurer of State has, by authority granted in H«wtiun. 12,
chapter 160 of the acts of the Ninth General Assembly, 1't-lui.nml from time
to time, out of [the] swamp land cash indemnity fund belonging to the sev-
eral counties of the State, and passing through his office, a percentage of
said fund to reimmburse the State for supposed expenses ineurred in securing
the payment of said cash indemnity from the United States; and
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WuEREAS, The money thus retained now lies idle in the treasury for want
of lawful authority to use the same; therefore,

Be it enacted by the General Assembly of the State of Towa :

SecTioN 1. That the Treasurer of State shall pay to the treasurer of each
county the amount of the swamp land indemnity fund that has been retained
by him or his predecessors in oftice under the provision of section 12, chapter
160 of tht: acts of the Ninth General Assembly, and take a receipt therefor of
said county treasurer in triplicate, one of whiceh he shall retain in his office
and file one with the Auditor of State, and one with the auditor of the
county receiving the money.

Sec. 2. Upon the receipt from the Treasurer of State of the receipt of the
county treasurer, the anditor of the county shall notify the Board of Super-
visors at their first meeting thereafter of the amount so paid, and they shall
make such disposition of the money thus received as shall be just and equit-
able and for the best interest of the county.

Sec. 3. Hereafter, on the receipt of any money from the United States in
payment of cash indemnity for swamp lands, the Treasurer of State shall
pay to tilw county entitled thereto the full amount received by him for such
I'.(D‘Tilllt'\' in accordance with the provisions of chapter 160 of the acts of the
Ninth General Assembly, and shall not retain any part thereof to reimburse
the State,

SEC. 4. This act shall take effect from and after its publication according
to law, A

Approved March 25, 1878,

I !wr(-h.\‘ certify that the foregoing act was published in the Jowa State
Register, and Towa State Leader, April 4, 1878, |

Jostan T. Youna, SNecretary of State.
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6ti—THE RAILROAD LANDS.

Herewith are published lists of lands conveyed to the State by the
United States as Railroad lands. and of those conveyed by the State to
the railroad companies during the last biennial period, with decisions
of the Secretary of the Interior affecting the rights of railroad com-
panies, and such other matters as are thought to be of interest. (For
Des Moines Valley Railroad, refer to ** Des Moines River Lands™.)

Section 93 of the Code of lowa requires this office, in making lists
of lands for certification to railroad companies, to exclude *“all lands
selected by the State or any county under the swamp land grant, and
also exclude all lands elaimed under the homestead or pre-emption
laws of the United States. and which have been sold or disposed of and
the entry or pre-emption canceled.” Large quantities of such lands
have been certified to the State under the Railroad grant by the De-
partment of the Interior, and the railroad companies have applied to
the State for certificates of same.

There should be some legislative authority given for certifying these
lands to the railroad companies entitled to them, where there is suf-
ficient evidence to show, beyond question, that these conflicting claims

have no validity.
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BURLINGTON AND MISSOURI RIVER RAILROAD.

The following is a list of lands certified by the State of Iowa on May 14,
1579, to the Burlington and Missouri River Railroad Company undey
section 93 of the Code of Towa, said company having made a formal
application for such certification. These lands were approved and cer-
tified to the State by the Department of the Interior under act of Con-
gress of May 15, 1856, to aid in the construction of the Burlington and
Missourt River Railroad.

IN WHAT COUNTY
SITUATED,

PARTS OF SECTIONS.

W OT WL e awaals sl e plens fod dtoge
sw of ne, n hf of sw
lots 5 and 6
w ht of ne

RBDEBW: vvicvshivi sanunsvalsisans s dwsens v B

w hf of se
swoof sw

swof nw.,
swof nw, .,
lots 3 and 4.
sw of ne, ne of nw.

SROBRE Y.ete kcoin v It el e Sras e s S
nw of ne, ne of nw..........
BV OF B8« casosiry 40,
nw of nw.. 40.00
o G el 40.00
il RS AR e e B B 222.91
86 Of Be......... ;
BWIOLBBL 2 ovaia 3 g alnnss s2 5 nas oo ]3 gg }3 ig%
se of nw. . 136912 40.00
ne of nw, nw 317012 80,00
se of sw. 7070113 40,00
sw of ne 17/7 l:1 40,00
bt of ne, s S 21[70/13 120
1'l ” n;‘ sW, 1 hf of se. - 121170 1:¥ 160.%
UL OF BWe i oavonneones ¥ Y
se of ne, sw S oo %%
80.00!
160.00)
200,00,
R0.00
120,00
120,00
- RS s s e ] O 1,480.00
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BURLINGTON AND MISSOURI RIVER RAILROAD—CONTINUED.

PARTS OF SECTIONS.

IN WHAT COUNTY
SITUATED.

ne of ne. .

nw of sw
s hf of se

nw of sw
nw of se...
8 hf of sW.........
sw of nw, nw of sw
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se of nw, nw of se.
se of nw, e hf of sw...

Total ..ovvves v

nw of ne, se of nw
ne of sw, sw of s
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40.00
40.00°
40.00

251.16).
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40.00
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44.40
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SBESS5E55555388
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BURLINGTON AND MISSOURI RIVER RAILROAD—CONTINUED,

IN WHAT COUNTY

SITUATED,
................. 000, \luur T
40.00
174X -
40.00 #

nw of nw,
e hf of ne ..
8eOf BO. oo s
nw of ne, ne o

sw ool ne, nw qr .. 20000

neof 8e .00 [ 4000} A
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20000«
80.00 «
40,00, =
80.00. L
4000«
80.00 =
“
nw of ne, 8 hf of se... 1%%
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BURLINGTON AND MISSOURI RIVER RAILROAD—CONTINUED.

| |E|& é | IN WHAT COUNTY

SITUATE
¢ lH 12 \lmmn~
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BURLINGTON AND MISSOURI RIVER RAILROAD—CONTINUED,

z
£ | 1N WHAT covnTY

PARTS OF SECTIONS. SITUATED.

ne of sw .
nhf of sw 80.00
nw of sw 40.00
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CEDAR RAPIDS AND MISSOURI RIVER RATILROAD.

In making up the quantity of lands certified to the State for the
lowa Central Air Line (now Cedar Rapids and Missouri River) Rail-
road, under act of Congress of May 15, 1856, for publication in the
last biennial report of this office, one list of lands in the five-mile
limits of the Des Moines river containing 46.898.73 acres was over-
looked. The exact quantity certified under said act is 782,.896.53 acres,
In this quantity is included 109,756.85 acres situated in the five-mile
limits of the Des Moines river. which the Supreme Court of the
United States holds was no part of the grant for railroad purposes,

DUBUQUE AND SIOUX CITY RAILROAD.

A List of Lands approved to the State af Lowa by the Secretary of the
Interior, February 20, 1579, under Act of Comgress of May 15, 1856, for
the Dubmque and Siowr City Railroad—in Siv-mile Limits, Des Moines
District.

- ——
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The following described tracts, to-wit: the e hf of nw, Sec. 25, Tp.
90, R. 81, and the nw of sw, Sec. 21, Tp. 88, R. 5. containing 120
ucres, situated within the six-miles limits of the Dubuque and Sioux
City Railrond, and granted by the act of Congress of May 15, 1856,
were found to be in the possession of actual settlers, whose entry or
filing had been allowed subsequent to the time the right of the railroad
to same is said to have attached. The railroad company having relin-
quished to the United States all right and claim to said tracts for the
benefit of such settlers, the following described tracts were approved
and certified to the State under nct of Congress of June 22, 1874, in
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lien of same. Date of approval by Secretary of the Interior, February
20, 1879,

IN WHAT COUNTY
SITUATED,

PARTS OF SECTIONS,

Approved September 8, 1879, under act of Congress of May 15, 1856. Des
Moines district siz-mile limits.

£ | i~ wiar counry
S | srvaten.

PARTS OF SECTIONS, ;' z

.00] Webster ...
00 o S

The railroad company applied for certificates for these lands, but on
account of existing valid objections they have not been certified.

IOWA FALLS AND SIOUX CITY RAILROAD.

A list of lands approved to the State of Towa by the Secretary of the Interior,
Nov. 12, 1575, under act of Congress of May 15, 1856, for the Iowa Falls
& Sioux City Railroad Company, and pat 1 to said pany by the
State, November 10, 1577.

| IN wHAT couNTY
SITUATED.

PARTS OF SECTIONS.

In the approved list, which embraced the foregoing lands, were also
included the following deseribed tracts, to-wit: se of sw, and w hf of
sw, Sec. 3, Tp. 90, R. 48, but these were patented to Barnabas B. Sut-
ton, an actual settler on same, by the State, on Jannary 18, 1877,
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DECISION OF SECRETARY DELANO.

The questions of general interest here decided are, that the Railroad
Company acquired its rights to the vacant odd sections within the
granted limits as soon as the road was located on the ground by the
agent authorized by the company to make the location. That while
the grant remained unsatisfied the Railroad Company’s right to any
such lands still subsisted, though they may not have been certified by
the Department.

IH:PAI&|T.‘wII~JNT OF THE INTERIOR, )
GENERAL LAND OFFICE,
WasHINGgTON, D. C., June 20, 1873. f

REGISTER AND RECEIVER, S10UX CITY, TOWA :

Uentlemen :—1 transmit, herewith, a copy of the decision of the Secretary
of the Interior, dated the 13th inst., afirming my decision of 18th June, 1872,
in the case of Pefer Garvey and James B. Walker vs. The Towa Falls and
Siouw City Railroad Company, involving title to the northeast quarter of
section 33, township 90, range 47. In accordance with said decision the land
will be certified to the State for the benefit of said road, and you will so ad-
vise the parties in interest.

Very respectfully,
WILLIS DRUMMOND, Commissioner

(copry.)

DEPARTMENT OF THE INTERIOR, ]
WaAsHINGTON, D. C., June 13, 1873. §

Sir :—I have examined the case of Peter Garvey and James B. Walker vs.
The Towa Falls and Sioux City Railroad, on appeal from vour decision of
the 18th of June, 1872. ]

The facts are as follows: TPeter Garvey applied at the local office on the
23d of April, 1871, to enter as a homestead the east half of the no’rtheaﬁw:
quarter of section 33, township 90, range 47, in the Sioux City ])‘ist-nri‘ct Im"ﬁ
James B, Walker applied, at the same time, to make homestead entrv,of tl;t:
'fw.-;l half of the same quarter section. These applications \Wl"ta ﬁi]'d]]‘/ re:
Jected by the Commissioner as being in conflict with the 1'iﬂhfh: of the ‘mﬂ’-
r‘(;nul. The land is within the six-mile granted limits of the Dllhuque‘;md
Sioux City Railroad, now represented by i]]e- Towa Falls and Sioux City ‘(‘;)m-
pany, under the act of May 15, 1856 (11 Stat., 9). 'The (lirecto‘rs‘ of the "Du-
hu(gnm :fml Sioux City Company, by resolution of May 26, 1856 aut]uﬁ'imi
thuu;' chief engineer “to locate and definitely fix ” the 1'011“* 'of wuid T " 1 " :
hlﬂ (I{.d “lum@e‘ and definitely fix” the route ;ilong the 151;11(1 .im (?i)l'ltr-:)‘:r)::'s;‘,:lz:}
:“11: r; ‘tl]ilmtl':i;l;ll:;'& ‘18:"»'6: After such Mnce‘!,t,ion, and on the 15th of August, is.ﬁﬁ,
]g‘“, s . b incaid ‘mmlo pre:emptmn settlement on the land, and on the

ot the same month filed his declaratory statement, and on the 13th of
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October, 1856, made proof and payment for his claim.  On the 22d of Decem-
ber, 1857, this entry was set aside and canceled by the Commissioner, on the
ground of contlict with the right of the railroad, and the purchase-money re-
funded to Kincaid, who received it and has, since that date, set up no claim
whatever to the land.

The railroad grant was estimated to embrace 1,226,613 acres, and that
amount was certitied to the State for its benefit, at different times and by
different certiticates, the last of which bears date April 7, 1863. This was
supposed to be a satisfaction of the grant. The land in controversy was not
certified to the State.

The certificates that were made included 77,534 acres of land along the Des
Moines river, above the Raccoon Fork, which had been previously with-
drawn for the Des Moines river grant, and which were then supposed to be
applicable to the grant to the railroad. Of this amount, however, 56,306
acres were subsequently lost to the road by the decision of the Supreme
Court in the case of Waleott vs. Des Moines Company (5 Wall., 681), wherein
the court held that lands withdrawn for said Des Moines Company did not
go to the railroad. This deficiency of 56,306 acres has not, up to this date,
been satistied. Other lands have been selected for it, but no action has been
had upon the selections, and they do not include the lands in controversy.
As selections can only be made for lands in place which have been lost to
the road by reason of having been sold, or to which a pre-emption had at-
tached prior to the definite location of the road, it becomes necessary to
inquire in this case whether the land in controversy has been lost to the road
by sale or the attachment of a pre-emption claim, before definite location,
and upon this point I find from the evidence before me, and which has been
submitted by both parties (and I ean properly consider no other), that the
line of the road was definitely located on the Tth day of July, 1856, and he-
fore any right of Kincaid attached. The record shows that the board of
directors, by resolution adopted on the 26th of May, 1856, authorized their
chief engineer to definitely locate the line of the road, and that he did locate
it opposite the land in controversy, on the 7th of July, 1856,

There is no evidence to the contrary.

If it had been possible to have produced such evidence, it is highly proba-
ble that the very industrious and able counsel who have contested every inch
of this case, against the railroad, would have furnished it. It is not neces-
sary, in order to make a definite location, that a line shall be first surveyed
and then submitted to a railroad company and adopted by it. The company
may lirst delegate its authority to its agent to locate, and when he does locate
and run the line, that line becomes the line of the road just as effectually as
it would if first run and then adopted by the company.

In this case I find that the line was definitely located, and that the railroad
thereby acquired a vested right in the land in controversy, before the settle-
ment of Kineaid, and many years before the application of Garvey and Wal-
ker to enter the same as homesteads. T also find that said right is now sub-
sisting and has never been legally satistied. If the certifications which were



64 REPORT OF THE [No. 13.
made to the State had all been legal and had been allowed to stand, t.]uv-, cnu-l-
pany, having received its full complement of land, without im:lu.dmg this
tr;u-lt. would be estopped from asserting any claim to the same. But such
certifications were not all legal. They included 56396 acres, to which the
company had no right, and the error was discovered several years before these
appellants made their application.

The grant is still unadjusted. The company is now before me claiming
this tract. It is within its granted limits. It belongs to the road and I
award it to the State for its henefit.

[ afirm your decision, and herewith return the papers transmitted with
your letter of April 28, last.

Very respectfully,
(. DELANO, Secretary.

Ho~. WILLIS, DRUMMOND, Commissioner of General Land Office.

CHICAGO, MILWAUKEE AND ST. PAUL RATLWAY.

By act of the 17th General Assembly of the State of Iowa, the
lands heretofore granted to the MeGregor and Sioux City Railway
Company (subsequently known as the McGregor and Missouri River
Railway Company), were resumed and granted to the Chicago, Mil-
waukee and St. Paul Railway Company. The following is a copy of

the act:
CHAPTER 21.

AN ACT in relation to the Lands Granted to the State of Towa by Act of
Congress, entitled, “ An Act for a Grant of Lands to the State of Towa, in
alternate sections, to aid in the construction of a Railroad in said State,”
Approved May 12, 1864, and to Grant to and Impose upon the Chicago,
Milwaukee and St. Paul Railway (fompany, the Powers and Liabilities
mentioned in Chapter Four (4), Title (10) of the Code.

Wuereas, The McGregor and Sioux City Railway Company, now known
as the MeGregor and Missouri River Railway Company, has failed to comply
with the provisions of the act of the Twelfth General Assembly of the State
of Towa, approved March 31, 1868, entitled, “ An Act making a grant of land
to the MeGregor and Sioux City Railway Company ", therefore,

Be it enacted by the General Assembly of the State of Towa :

SECTION 1. That all lands or rights to lands heretofore granted to the
MeGregor and Sioux City Railway Company be, and the same are hereby,
absolutely and entirely resumed by the State of Towa. :

‘ SEC, 2. That all lands and rights to lands, whether in severalty, jointly, or
n common, and including all lands or rights to lands, or any interest thei‘ein.
or claims thereto, whether certified or not, embraced withir; the overlapping
ul: conflicting limits of the two grants, or roads made and described by the act
of Congress hereinafter designated, granted to the State of Towa, to a‘id in the

A
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construetion of a railroad from a point at or near the foot of Main street, South
MecGregor, in said State, in a westerly dirvection, by the most practicable route
on or near the forty-third parallel of north latitude, until it shall intersect,
in the county of O'Brien, a railroad running from Sioux City, Towa, to the
Minnesota State line, by act of Congress, approved May 12, 1864, and entitled
“an act for a grant of lands to the State of Towa, in alternate sections, to
aid in the construction of a railroad in said State,” be, and the same arve hereby,
granted to and conferred upon the Chicago, Milwaukee & St. Paul Railway
Company, which company now owns and operates the said railroad from
MeGregor to Algona, upon the following express terms and conditions, viz:
That the last named company shall, in extension of its present line of road
from McGregor to Algona, build and construet its road from Algona, in Kos-
suth county, to Emmetsburg, in Palo Alto county, and locate and establish
its depot upon the grounds selected by the MeGregor & Missouri River Rail-
way Company, as shown by the town plat of Emmetsburg; thence to Spen
cer, in Clay county, and locate and establish its depot upon section seven (7),
township (96), range 36, on or before the first day of January, 1879; thence
on the most direct and practicable route to a point of connection with the
Sioux City & St. Paul Railroad, within one-half mile of the corporate limits
of Sheldon, in O'Brien county, on or before the first day of January, 1880,

Sec. 3. When the said railroad shall have been built and constructed to
Spencer, in Clay county, then and thereupon the Governor of the State shall
patent and transfer to the Chicago, Milwaukee and St. Paul Railway Company
all lands and rights to lands, and all interest or claims therein, mentioned in
section two (2) of this act, and lying east of said point and co-terminus with
the completed portion of said road; and when said railroad shall have been
built and constructed to the point of connection with the Sioux City & St.
Paul Railroad, then and thereupon the Governor of this State shall patent
and transfer to said Chicago, Milwaukee and St. Paul Railway Company all
the remaining lands belonging to or embraced in said grant appertaining to
their line of railroad, including all or any part or moiety of the lands in said
overlapping limits, which by the terms of said act of Congress appertain to
their line of road: Provided, That within twenty days from the passage of
this aet, the said Chicago, Milwaukee and St. Paul Railway Company shall
file with the Secretary of State a bond, to be approved by the Governor, in
the penal sum of two hundred thousand dollars, conditioned for the faithful
performance on its part of all the provisions and conditions of this act,
which sum is agreed upon as liquidated damages for the failure of said
company to comply with the conditions of said act.

Sec. 4. All the rights, powers, and liabilities mentioned and provided in
chapter four (4), title ten (10), of the Code are hereby granted to and imposed
upon the said Chieago, Milwaukee and St. Paul Railway Company:

SEc. 5. Should the said Chicago, Milwaukee and St. Paul Railway Company
fail to file the bond or acceptance mentioned in section three (3) of this act
within the time preseribed, or fail to build and construet its road in accord-
ance with the conditions, or any of them, set out in section 2 of this act, then

9
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6

and thereupon all lands and rights by this act conferred shall revert to the
State of Towa.

Sge. 6. The said railroad shall be built upon, and subject to, 4" the ter_ms
and conditions named in the act of 1868, approved March 31, 1868, granting
said lands to the MeGregor and Sioux City Railway Company, save as such
terms and conditions are changed by this act or are i!l;lpp“.t‘ilhh‘. And
said railroad company accepting the provisions of this :.u-t, its lessees or
assigns, shall at all times be subject to such rules, regulations :}ml m'tes of
tariff for the transportation of freights and passengers as may from time to
time be enacted and provided for by the General Assembly of the State of
[owa.

SEc. 7. In case the Chicago, Milwauke and St. Paul Railway Company
shall fail to file the bond or acceptanece provided for in section 3 of this act,
within the time preseribed, then any other railroad company, first filing with
the Secretary of State the bond aforesaid, may be, by the advice and consent
of the executive council, substituted to all the rights and subject to all the
provisions and conditions of this act conferred upon or made with reference
to the Chicago, Milwaukee and St. Paul Railway Company, in which case the
acceptance provided for in section 3 of this act, must be filed with the bond
aforesaid,

SEc. 8. The acceptance of the provisions of this act shall be deemed a
release by the company aceepting the same, of all elaims to unpatented lands
selected for and belonging to the original grant, which have been entered and
occupied in good faith, pursuant to the provisions of the pre-emption or
homestead laws of the United States; and upon the making of the final
proof of the occupation and improvement now required by law, and of good
faith, as aforesaid, to the satisfaction of the Register of the State Land Of-
fice, the Governor is hereby authorized to execute patents for such lands to
persons entitled thereto; and also all lands embraced in said grant which
have been patented by the Governor of this State, under the provisions of
section 7, of chapter 58, laws of the Twelfth General Assembly; and said
lands so patented are hereby expressly reserved from the operation of this
act, and the title of said patentees, and their assigns, to the lands so patented,
are hereby ratified and confirmed.

Sec. 9. If it shall be found that the Sioux City and St. Paul Railroad Com-
pany has constructed its road over any portion of the lands granted by this
act, so much land as may be now used and appropriated for right-of-v ray and
fencing at cuts for protection against snow as may be reasonably necessary,
not exceeding in width one hundred feet, except at cuts, and in such case not
exceeding two hundred feet in width, is hereby granted to said Sioux City
and St Paul Railroad Company, and expressly excepted from the grant to
said Chicago, Milwaukee and St. Paul Railway Company, and if it shall be '
found that section thirteen, town (township) ninety-nine, range forty-two, or
any part or interest therein shall be embraced within the limits of lands
granted by this act to the Chicago, Milwaukee and St. Paul Railway Com-

i
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pany, said section being heretofore certified by the State to the Sioux City
and St. Paul Railroad Company as inuring to it as a part of its land grant,
and said last named company having erected thereon valuable side-tracks,
depots, grain elevators, hotel, and other improvements, and having platted a
town or village thereon, sold and donated lots, and dedicated streets and
parks for public uses, said section is reserved and excepted from this grant
to said Chicago, Milwaukee and St. Paul Railway Company, and the title
thereto is hereby confirmed to the said Sioux City and St. Paul Railroad
Company on condition that said company shall execute a valid conveyvance
to the State of Towa in trust for said Chicago, Milwaukee and St. Paul Rail-
way company, or other grantee of the State, as the Governor may dirvect, of
an equal quantity of equal quality of land owned by said Sioux City and St.
Paul Company, as would have inured to the Chicago, Milwaukee and St. Paul
Railway Company by said section thirteen, said selection and conveyance to
be approved by the Governor. The provisions of this section are hereby
declared to be express conditions of the grants made by this act.

SEC. 10. This act, being deemed of immediate importance, shall take effect
and be in foree on and after its publication in the Towa State Register, and
Towa State Leader, newspapers published at Des Moines, Towa.

Approved, February 27, 1878.

I hereby certify that the foregoing act was published in the Iowa State
Register, and Iowa State Leader, February 28, 1878,

JOSIAH T. YOUNG, Secretary of State.
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The following lands which were, on Janunary 15, 1874, patented to
the State of Towa under act of Congress of May 12, 1864, were on
December 9, 1878, patented by the State to the Chicago. Milwaukee
and St. Paul Railway Company, as provided by chapter 21, acts of the
Seventeenth General Assembly.
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The following described tracts, to-wit: the w fr hf of Sec. 7, Tp. 95,
R. 29, and the n hf and se qr, Sec. 13, Tp. 95, R. 30, were inadvertently
included in the said conveyance to said Chicago, Milwaukee and st.
Paul Railway Company, the same having been patented by the State
on April 27, 1870, to certain claimants under the homestead laws of
the United States, or their grantees, under the provisions of section 7,
chapter 58, acts of the Twelfth General Assembly. The said railway
company has been requested to relinquish to the State all title, or
color of title, to said tracts, which they received by reason of the same
having been erroneously ineluded in said patent, and we are informed
by the Land Commissioner of said company that a relinquishment
would issue soon in accordance with such request.

No lands have been patented to the State for building the road from
MeGregor, westward, since January 15, 1874, We learn that there are
lists of lands selected for building said road, embracing about 113,000
acres now before the Department ready to he carried into patent, but
there is nothing in this office that will give the description of the
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lands in said lists. The McGregor and Missouri River Railway Com-
pany has had an injunction served upon the Governor to restrain him
from conveying any of these lands to the Chicago. Milwaukee and St.
Paul Railway Company.

A number of individuals have filed claims in this office to lands said
to belong to the grant for building the road westward from MeGregor,
with a view to obtaining patents for same under section 8, of chapter
21, acts of Seventeenth General Assembly, but as none of the tracts so
claimed have been conveyed to the State by the United States, patents
cannot issue to the claimants.

The following is a list of such claimants with description of the
land elaimed by each:

res

sw fr qr 142.40/Caroline Wr;

nw qr. 160.00|Mrs,

se qr 160.00/Chs Emmerson. . .
neqr. . 160.00 William Emmerson.
SWqr.... 160.00lJohn Smylie. ...
nw fr qr 14840'W. J. McNelly ..
SWqr. 160.89 Wm. Rommiens
neqr.. P 160.00 Wm. Edson.....
neqr.. 3120/ 160.00David MeNelly ... ..
neqr.. 11993129 160.00/Christian A. Rossing
w hf of n ..1299329 8000 Gulick H. Frydland.
nw fr qr.. --[199329 152,04 John Johnson Shaze

Samuel Sands.....
.00/ 0le H. Gullixson. .
G0/ Aravesta Hawkes.
. C. Moore. ......
Mrs. Mary Stage. .
Robert Anderson. .
.00 Edward Anderson
160.00 Lasley Barton......
160.00|Darius A. Nash.
160,00 Patrick Meary.....
160,00 Hiram L. Bahbitt.
........ |28 160,00/ Reuel Whittier. .
i R0.00John Murphy. ..
160,00 William MeNall
160.00/Ellis Martin
160,00/ H. S. Vnuﬁl‘n
| 27| 160,00 Hiram .J. Babl
‘2719111‘27 160.00 Henry Pierce.
L T92310 15264 Harmon Seeley..

n hf of se, s hf of ne qr

whf of sW It qfseervocsons
IV QI e tas

Section T, of Chapter 58, acts of the Twelfth General Assembly of
the State of Towa, approved March 31, 1868, provided that all lands
embraced in the grant for building the road from MecGregor, west-
ward, which were entered prior to January 1, 1866, under the home-
stead laws of the United States, should be patented by the Governor
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of the State to the parties by whom the same were so entered, or to
their heirs or grantees upon the payment by them into the State
Treasury within two years from the passage of the act. the price of
such lands as homesteads under the laws of the United States.

The following list gives the description of the lands patented under
this act, with the name of party to whom the several tracts were pat-
ented. The patents were all issued April 27, 1870:

NAME OF PATENTEE.

meqr. .. 160.00 Tannah Peggs...... ...,
nw qr 160,00 B. W. Willims s
160.00lJonas P. Colby.....
160.00 Henry Durant, Jr
160.00, Asq (07 ] S

160.00|L.. K. Garfield.
160.00 Henry Chapin
168.00 John Chapin..
160.00'S. (. A. Read. .

S0
ne of nw, n hf of ne, se of ne...[15/9%

TR QM s a0 005570 4 50.9.0 mcm ey st 160.00 David A. Iz i SRR
whi of se. 80.00/ Andrew D, ‘(lﬁzlﬁ‘k 2
nw qr... 148.40John C. Heckart. .
SWqr. . 160.00 James H. Warren.
1‘16 qr.. 149.20 John Jacobs .
.:\:v” Qv e 146.96 Francis Long.

AW R e S iatre vnimn s apnis alai e 148,00/ William J, Salsly

The State has not received a conveyance from the United States for
any of the lands described in- this list, except for those tracts marked
thus, *, being the three first and two last deseriptions.

DECISION OF SECRETARY SCHURZ

Relative to the lands granted for building the road from MecGregor

westward.
DEPARTMENT oF THE INTERIOR,

, WasHINGTON, August 18, 1879,

Str:—I have examined the case of the Metiregor and Missouri River Rail-
way Company vs. The Chicago, Milwaukee and St. Paul Railroad Company,
(:n appeal from your decision of 26th Mareh, last, in favor of patenting to the'
State f)f Towa for the benefit of the Chicago, Milwaukee and St Pa:; Rail-
road Company, the lands granted for the use of the MeGregor W'estem Rail-
road Company, by act of May 12, 1564 (Statutes 13, page 72), and re"ectin the
claim of the MoGregor and Missouri River Railroad Comp;my theJreto :

’ The grant was for the use and benefit of the MeGregor Western Ra;uroud
Company, for the purpose of aiding in the construction of a railroad from
MeGregor in a westerly divection to intersect the line of the Sioux City and
St. Paul Railroad in O'Brien county, and embraced “every alternate se)(':tion
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of land designated by odd numbers for ten sections in width on each side of
said roads,” with a further grant of indemnity for such granted lands as
might appear upon definite location of the road to have been sold, reserved
or otherwise appropriated, or held under pre-emption or homestead rights.

This grant was accepted by the State by act of April 20, 1866. Previous to
that date, the MeGregor Western Railroad Company had completed forty
miles of the road, from McGregor westward on a line of location filed in
your office in August, 1864, and on the 13th of November, 1863, the Governor
certified to the Secretary of the Interior the fact of such completion, giving
dates of completion of each section of ten miles. Lists of selection of lands,
to the extent of several thousand acres, were filed in the land offices at Des
Moines and Fort Dodge, but the same were not certified by the district offi-
cers until 1869, when they were listed for the benefit of the McGregor and
Missouri Railway Company, under-the change of name from the MeGregor
and Sioux City Railway Company, upon which the State had conferred the
grant by act of March 31, 1868, having first, by act of February 27, 1868, re-
sumed the lands from the ownership of the MeGregor Western Company.
The MceGregor and Missouri River Railway Company proceeded to build its
road as far as Algona, a distance over 172 miles from MeGregor, having re-
located the western portion and fixed upon a point of connection with the
Sioux City and St. Paul Railroad Company at Sheldon, about eighty-five
miles west of Algona.

On the 5th of December, 1870, the Governor certified to the completion of
the road, theretofore constructed from MeGregor to Algona, stated in said
certificate to be 182.02 miles—172.02 being probably intended. This was in
lieu of imperfect certifications furnished in January and October previous,
No further construction has been made by the MeGregor company, but the
State, having by act of February 27, 1778, resumed the grant to that compa-
ny, and conferred it upon the Chicago, Milwaukee and St. Paul Railway
Company, the last named grantee has completed the road to its junction at
Sheldon, procured the Governor's certificate, dated November 13, 1878, and
now demands the insertion of its name and title as the beneficiary in a pat-
ent to the State for the residue of lands inuring to the grant, a portion of
which had been listed by selection at Sioux City, March 28, 1871, by the
MeGregor and Missouri River Railway Company, under the former certii-
eate of the Governor. The lands lie partly in place, and partly in indemnity
limits, mostly to the westward of Algona, and opposite the portion of road
constructed by the Chicago, Milwaukee and St. Paul Company. The list
covered by your decision is of lands in place within the granted limits,

The MeGregor company objects to the conveyance of title for the benefit
of the claimants, insisting that its right was perfect by the construction of
the road to Algona; that it had procured the proper certificate and duly
selected the lands, and that the resumption of the State, in 1878, and the
grant to the opposing company could not operate to divest the former of its
rights so perfected.  You decide that this objection is valid unless the grant
is specifically to be applied upon the co-terminous principle, and require the
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fands taken for the construetion of each section of the road to be found op-
posite to and co-terminous with such completed section. Upon review of
the whole case, you find that such is the intent of the grauting aet, and you
award the lands to the Chicago, Milwaukee and St. Paul Railway Company.
In this construetion of the law T am unable to coneur.  The fourth section
of the act of May 12, 1564, enacts that “When the Governor of said State
shall certify to the Secretary of the Interior that any section of ten consecu-
tive miles of either of said roads is completed in a good substantial and
- workmanlike manner, as a first-class railroad, then the Secretary of the Interior
shall issue to the State patents for one hundred sections of land for the benefit
of the road having completed the ten consecutive miles as aforesaid. When the
Governor of such State shall eertify that another section of ten consecutive

miles shall have been completed as aforesaid, then the Secretary ofs the Tn-

terior shall issue patents to said State in like manner, for a like number,”
and provides for such further patenting of “additional sections” from time to
time as each ten miles shall be completed.  Your decision finds that these
provisions are * without any limitation whatever as to the place where said
sections are to be selected or situated, and without any limitation as to the
class or character of the lands.” But you refer to the first section which
grants “every alternate section of land, designated by odd bers, for ten
sections in width on each side of said roads,” and decide that this is not a
grant upon a proposed or completed road ; and that the right to land does not
vest faster than the road is built, and then only to lands on each side of the
road,

This can hardly be reconeiled with the well settled doctrine that this lan-
guage, which is the exact language of the granting clause of nearly every
railroad grant, vests an estate in presenti, which acquires ])l‘(‘.(‘iﬂl;)ll and
altaches to partienlar lands immediately upon definite location of the road,
and remains vested, whether a foot of road is constructed or not, until form-
ally resumed by authority of law. The power to resume reserved to the
Government neeessarily imports that the title has passed out into the State
upon the trust created; and the power expressly granted to the State to
resume against the McGregor Western Company, as clearly denotes ilmt the
heneficial interest of that title was vested by the act in th;at particular com-
pany, liable to a recall by the State only in ease of specific failure to perform
the conditions of the aet.

In Railroad Land ( ‘ompany v. Courtwright, 21 Wallace, 810, the Supreme
Court held that the power to sell one hundred and twenty sections embraced
within a continuous length of twenty miles of the mad.'(lid not confirm the
right of sale to lands opposite to constructed road, but that the.v might be
mk.«n anywhere along the line within a continuous length of tvt'el;ty miles.
lm\ on dwi;le'tlmlz the ruling in that ease does not aﬁp]v here because t'he

ignage of the first section i 3 g -
e tion is essentially different. 1 do not perceive the

The granting clause of the act of May 15, 1856, reads: “ Every alternate sec-
tion of land, desig 1 by odd bers, for six sections in .Widtil on each
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“That the land to be so

side of each of said roads”™ The proviso enacts
located shall in no case be further than fifteen miles from the line of said

roads.”

The act of May 12, 1864, granted “every altemate section of land designated
by odd numbers for ten sections in width on each side of said roads.” The
provisorequires: “That thelands so selected shall in no case be located more
than twenty miles from the lines of said roads” These terms of grant and
limitation can hardly be distinguished as parallelisms, so nearly do they
approach absolute identity. But aside from the deeision in the Courtwright
case, 4 reference to the acts restricting disposals of lands to co-terminous
limits will show that completed road is not indicated by the use of the term
“yoad ™ in a general sense, but that in all such cases qualifying terms are in-
serted to define and narrow the limitation speeifically, thus:

“Opposite to, and co-terminous with, said completed section of road”
Northern Pacific act, July 2, 1864 Grand Rapids and Indiana act, June 7,
1864,

“Opposite to, and within a limit of twenty miles of the line of said section
or road thus completed, extending along the whole length of said completed
section of ten miles of road, and no further.” Minnesota roads, aet of Mareh
3, 1865,

“Said sections of road thus completed.” Missouri Iron Mountain Road
act of July 4, 1866.

“(o-terminous to said completed portion of said road.”  Oregon Military
Roads, act of July 4 and 5, 1866,

“Co-termi to said pleted sections of ten miles.”  Minnesota grants
of July, 1866,
“Co termi with said completed section.” California, Kansas and Ore-

gon, grants of July 13, 23 and 25, 1866,

Citations may be continued at length; but the above will be found to
demonstrate the general rule of legislative intent, innaming these completed
parts as “sections™ or “portions of road,” simply while using the unguali-
fied term *road” to stand for the entire line upon which aid was to be con-
ferred by the grants.

The Pacific Railroad aets of July 2, 1804, granting lands to the Burlington
and Missouri River Railroad Company, provided that upon certificates of the
completion of twenty consecutive miles of road “ patents shall issne convey-
ing the rights and titles to said company on each side of said road, as far as
the same is completed, to the amount aforesaid, and sueh examination,
yeport and conveyance by patents shall continue from time to time, in like
manner, until said road shall have been completed.”

The Supreme Court at the October term, 1874, in constroing this act, held
as follows:

“Phe grant was made to aid in the constraetion of the entire road and not
merely a portion of it, though the company was not to receive patents for
any land except as each twenty miles were completed. The provision allow-
ing it to obtain a patent that was intended for its aid. It was not required

10
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to take it ; it was optional toapply forit then, or to wait until the completion
of other sections, or of the entire road. The grant was of a quantity of
land on each side of the road, the amount being designated at so many sec-
tions per mile, with a privilege to receive a patent for land opposite that
portion constructed as often as each section of twenty miles was completed.
If this privilege were not claimed the land could be selected along the whole
line of the road without reference to any particular section.”

This decision holds that the grantee is entitled to the benefit of all minor
provisions obviously intended for it. The decision forbids the application of
rules and restrictions not contained in the strict langnage of the act, and
declares, as in the Courtwright case, that nothing can be imported into the
statute as a condition subsequent not clearly expressed by the words of limi-
tation contained therein. The patents heretofore issued upon this grant
embracing upward of 137,000 acres, have not been confined to co-terminous
limits; which fact goes to show, so far as indicated by action and practice,
that neither the State nor the government officials have considered the act to
require such limitation. Under these patents, assignments, transfers and
sales have been made, and rights have acerued which it would be mis-
chievous to disturb. z

“'T'his uniform action is as potential, and as conclusive of the soundness of
the construction as if it had been declared by judicial decision. It eannot at
this day be called in question.” 7. S. rs. Burlington and Missouri River
Railway Company, last above cited.

‘ Thus instructed by the language of similar grants and by the interpreta-
twmi of the courts, it must be held that the act of May 12, 1864, makes no
provision whatever for co-terminus limits; that it is restricted by quantity
and lateral limits only, and that upon the proper certification by the G()\;—
(:I'IIUI‘. patents for one hundred sections of land selected by direction of the
h(‘l!l'(!t,;l,'l‘.\' of the lntf-riur, should have been issued for each ten miles com-
'l,]l::}(:in,;li{' Ll;::t ;:u:::lt.llit;:v(l);l:‘:ll:‘lv::;a :;':.l:tmtl]“ﬂ“:ijl t\\termty mile?s of the. line of
power of selection for inll(*mnitv 1: mn”ﬁ ,::ll'n‘:’ ';‘Srtead‘ Uf.COnfGl‘l"lllg e
cases, makes it the duty of tll;'.\'(;;'l'('l]"ll'\‘ (‘)f"tll "ll‘ P, ”{ il]“f.“l ey b “t!lt'l'
to be made, and (:nnfvr.ﬂ; the litlé to w—u‘vhhwl ‘:* R ‘3}158 t]'le sy
the purposes of the grant. This \\:'m thle l“::"f"m"ll""“. S hmt‘e'”‘l e
tee. It now remains to be seen “;1,‘911“,,- n;' 1 dts tllﬂx‘pwitS ing: Ol'lgm'dl. i,'l‘?.lll-
are in the same condition, and in a positi “; "L'su ’Selll_lellt i
Sty Klie a0t b ". % ' 1 1 ion to claim the issue of patents
e B vt mt :mr}!; ]\"\ hen the grant was accepted by the State in 1866, the

] h Aatio 0ok effeet i ) X | v & Y -
ern Railroad Company, .(li tuf“:I:T :I!;l‘{:(.l)fthtrl‘::ljfl'f l": 4“1 o 1'[(’(,h.'ego1- “ il
to it by the location ”if the road so far as it ]Ll.lulll , and '.'“]l(-‘ ]l[-'(a(‘lSIO.lll given
; ; § as it had become ftixed, identified the
lands in place and the indemnity lines, and mad ‘tiv . iss :
patents, the completion i i e effe(t.ne, for fhe lssao of

: : 4 pletion of the four sections of ten miles each certifled 1
the Governor in 1865, from MeGregor to Calmar. Four ' secti )
were then due.  The selections, however wl f'l (u our hundred sections
for by general circular, from w’nu‘ office, 'iqs'lllle( ; l} e ke

! » Issued November 14, 1864, under act
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of July, 1864, although in part made up in lists in 1863, were never certiied
by the district officers and forwarded to your office until 1869, when a por-
tion of them were received, and in the meantime the State had, by an act of
February 7, 1868, resumed the grant, and on March 31, 1868, conferred it upon
the McGregor and Sioux City, afterward the McGregor and Missouri River
Railway Company, as before recited. These acts of the State Legislature
were authorled by Congress by the first proviso of the fourth section of the
act of May 12, 1864, to-wit; Thatif the said McGregor Western Railroad Com-
pany, or assigns, shall fail to complete at least twenty miles of its said road
during each and every yvear from the date of its acceptance of the grant pro-
vided for in this act, then the State may resume said grants and so dispose of
the same as to secure the completion of a road upon said line and upon such
terms as the State shall determine.”

These acts, when aceepted by the companies, as shown by the record of the
cases, completely extinguished the intervest of the McGregor Western Com-
pany, and left the future execution of the trust to be governed by the State
Aect of March 31, 1868, and subsequent legislation, so far as the same might
be found in harmony with the act of Congress.

Under that legislation which is not asserted to conflict with the Federal
statute, the State has assumed to dispose of the grant, has secured and duly
certified to the completion of the road to its junction with the connecting
line, and is now entitled to patents in trust for her grantees. ‘What their
respective rights are under her laws, I do not think the Department is neces-
sarily called upon to decide. Her own courts are open, and if the executive
officers or Legislature of the State should fail to distribute the lands according
to her laws, and any Federal question being involved in the execution of the
trust, such question may be carried to the Supreme Court of the United
States

T therefore direct that the lists be prepared for approval and patent to the
State in trust for the use of the completed road from MeGregor to its junec-
tion with the Sioux City and St. Paul Railroad Company, and of the company
or companies constructing or completing the same according to the provis-
jons of the granting act, leaving the distribution and apportionment of the

patented lands to the proper authorities of the State, according to the respec-
tive interests of such companies under the State laws.
T return the papers submitted with your letter of July 17, 1860,
Very respectfully,
', SCHURZ, Secretary.
To the Commissioner of the General Land office.

SIOUX CITY AND ST. PAUL RAILWAY.

In the last biennial report of this office, on page 105, it is stated that
there were 23.206.44 acres in Dickinson county certified to the Sioux
City and St. Paul Railway Company: this is a mistake. A patent had
been made out for that amount of lands in said connty. but in respect
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for an injunction of the Circuit Court of Osceola county, it was with-
held and canceled.

The following statement gives the number of acres patented by the
United States to the State for the Sioux City and St. Paul Railway
Company, under act of Congress of May 12, 1864, the number of acres
certified by the State to said company, and the number of acres with-
held from certification in the several counties in which such lands are

situated.
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The quantity patented to the State as given in the foregoing state-
ment is 30.90 acres less than the aggregate quantity as expressed in the
government patents; however, our figures were obtained by a very
careful footing of the quantities as given by the government plats.

The lands not certified, as per the foregoing statement, amounting
to 85,457.40 acres, are withheld from certification to said railway com-
pany on account of the non-completion of the road as required mby the
act of Congress making the grant.

The following is a list of lands situated in Dickinson and Osceola
counties, patented to the State by the United States under act of Con-
ﬁnl-T of (’l:r‘l'uy 12, 1864, for the benefit of the Sioux City and St. Paul

vilway Company, and certifie  said e anv by L e
December 31, I‘IHT“‘T, und‘v;:iih«tg t;:; sld;::]thm p’“} ‘{ X}' Nl
March 13, 1874, after notice was rec . 1 .“"'em ' 'Ss_emhl% &ppr@ve'd
between said ‘(-.w‘nllmnv -m“d th1 =(:Il:‘;‘£?we{ - the'dlsn“'ssm" . the‘ i
4o (‘,jn:u{:t . 1.1, Mcbregor and Missouri River Railway
¥, g Arcuit Court of Osceola county. The list embraces

all the ﬂau.uls (**.ertiﬁetl to said railway company since the publication of
the last biennial report of this office.

1820,
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w hf of see, se qr Hl 99138
L) R i «eaf 7| 99138
A ) S R S 9 9938
ne qr, n hf of nw 11| 9938
sw qr, w hf of se, ne of se............|11| 99|38
ne qr, e hf of nw, swofnw........... 13| 9938
B DL OF BBC. v i s an vei v haisaisivn s anobsyan«l18] 99|38
U 0 i e st Rl S IR N SR 15| 99138
BT SRS R R (e RO 17| 9938
Al of. o v owa AR e N i = s Wk s 4 e |19 99|38
n hf of sec, nW of SW......ovvivuaninn. 21| 9938
e hf of sw,s8e qr......... ik 8 4 VLRSS hER e "2] 99(38
N hf of SEC, SW Q. csvscbavsievisnnsins 231 99(38
nhfofse seof 8€..coeveeiinvinvunsn. 231 9938
all of. . 25| 99(38
IS R S 271 9988
seof ne, nw of ne...........coovvue. 200 9938
whf of nw,whfofsw............... 129] 99138
BEIEL 4 v viwivi e wireas s R0 Yot 7757 e AN T TS 29] 9938
)38 o By i 7 R S S DR o - | un;;&
N T OF 8W, BB X vers v vuen v o s omns {31{ 99138
AL s viar o e v s i e e (33| 99138
n hf of see, sw qr, sw of se..... - 135] 99138
&l OF s v sme v e o wisui o uis VO Ot | 7110038]
AL 0T 5 oo o4 rans o R 6% Ry oo Mwsh 91100138
NS e e el e e Sl 11110038
all off. oo civnoia i o R e R - (13100138
ne qr, e hf of nw..... L TVIREPEE S B 115110038
s ht of see,sw of nw................. 15/100]3%|
2 10 BN b Uod Birk il HEN s [1‘7 100138
neqr, 8 ht of gee..-oe.i. it ey s 1191100138
neof nw, whifofnw .......covcunavs 19110038/
YV Wt 5 & i 121 100/38]

REGISTER OF STATE LAND OFFICE.

RATLWAY,

Acres

119,05 Dickinson ... ... ..

|
12000/

214.66
120,00
120,00
200,00
182,11
120,00
40.00
120.00
480,00
630,28
640,50
641.56
40,00
640.00
640.00
633,78
433,78
80,00
93.21
506.36
612.72
640.00
240.00
280.00
280.00
320.00
640,00
640.00
622.26
360.00
240,00
480.001
120.00
640.00
640.00
80,00
160,00
160,040
312.04
236.17
640.00|
H20.00]
496.52
HEs.04
H34.24
640,00
240,00
360.00
640,00
464,74
101.58
640.00

-1
=3

CIN WHAT COUNTY

SITUATED,
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SIOUX CITY AND ST. PAUL RAILWAY—CONTINUED. o s w9

=T e ¥ —= — SIOUX CITY AND ST. PAU ’

) ) = |@ z - Bt Lo D ST. PAUL RAILWAY — CONTINUED
PARTS OF SECTIONS. {e5| € jg; Z IN WHAT COUNTY - — o le.s D,

e glalzl < SITUATED. TR o e —————— AT

4 Y € ; T 99138 ARTS OF SEC 'S e S e

;‘i}‘;,?f!::f( }t.ll}f‘«;f BV - o 52 omrpsninmacs z:s’ 9938 400.00 Dickinson ........ BULLORS oI E s B IN WHAT COUNTY

ol i ynhfof sw.........ov0ennn. ;_,; :)Qii: 120.00 SRS S Ak N e e 5 P F = = = SITUATED.

B L o e et 23| 99138 40.00 S =TT A i 2510039 640,00 Osceola o wooanss

se of nw, W 1.1’2{1*“,‘.“ . "Iﬁff""""'w"_" :;3{*: 120.00 I 71 A e S B 2010039 640.00 EORK e vk o

BT OF S6C. .0 vvrennen- e s s e 120.00 “ 1T L S R 2910080 64000 B N

o 1f 0f 500, 6 BT OF W , vrvs rpsss wivss o7 6038 320000 0 aeeeeaenn Aol oo s e R e 50587 ¢ .

pabngh ol 4 S e 27 99138 400.00) oMl ot R e b i BI003Y 640000 < Il

b P AR S vy ; ?;"158 120.00 L8 e allnf......A..,.::””"'""""""‘:"’1"“35' 640,000 « ..ot

o b RIS 2 3 ;’;’wiﬁ 078.19 B ke ot e 1) 9340 64300 o« T

i : liji"‘:w 60932 s o e L G i | 3 9840/ 64198 < (LIl

1 bt of 860, 1 Bf OF BW. ovrevererenen 3510 Jf% 236.80 R BT SR e e S ol 9840 6008 « LT

BW OF BW, 86 (AT v+ cvnvnnnronn ceens gk ’Uzw 400.00 SN oncenonng < I o | T 98140 N e
- T A 35[100138 '200_00 R e nl{”‘fuf e e L S i T T ‘{]{ E:‘\;lj“ 640,00 TR R ki b

OLBL o cviimosimessie R T [ e Gl O o 3 OR40 390, AL e cpE
.............. el o]ee] 25,016.11 S L RO R e i 12 ) 1343::1 “

:ﬂ} :;1§::: .............................. 1/ 98391 643.16 Y ::: j:: li‘l‘::.(‘»()} “

e FCIETET TR TP TP 3l 98[39 643.12 §o f’,,( 00f %

all of A ) AP S e | 5l 9839 482,66 ; 40 320,00

'!Il”f ......................... b 71 98139 599'.,;2 0840 640.00 " ‘|

:Lll:'f ................................. 9 '9839 64000 9&4” 640,00 . Exa oIS

;i.ll (:f ................................. 11 ‘)8 39 640.00 = !lt«:\.}(] G40.00 o B ik

allof .o 13 98139 640.00 31/ 98ld0l @528t L.l

L tcalamedimin o 74 15 98[39 640'()0 ;H;J,n gd0.00] « o

e hf of H('t:( --------------------------- 191 9839 '2/80'68 ‘,{4 4“1 640.00 & o ALt Ra

A A 21| 9839 320.00 bol40 67596« LI

all of 3| 98139 640.00 o9i40| 66704l % liiicieen

e R gR[39]  640.00 5| 99040,  656.34] < ...l

all of 27| 98139 640.00 g9l40| 608Dl W i

a1 of 98[39  602.92 o040 G000 LI

all of 981391 640 99140 64000 -

all of 9939]  692.64 9940,  640.00] “

all of 9939 68952 99,40 60136 *

all of 99,39 682.04 9940 640.00] “

all of 99139 596.76 2 99140 640,00

all of 99(39 e 29| 99,40 640.00,

all of. 9939] 640,00 31 99400 59552«

allof . 99039 640.00 P B M 1 33| 99401 64000«

allof ... 9939 640,00 | < NGl 711001401 38739,

all of . 99139 64000 S A S N 910040 442.16)  «

allof ... 99,39 594.00 s e e e S S 1110040 479.72  “

all of 9939 640.00 T R AR 1 1310040, 640.00]

all of 9939 640.00) T AN S S o N 15/10040(  640.00]

all of 99139 640.00. i S OL v satevieins phc v gl i 17{100/40 640,00, “

all of 9939 640.00 i 0 SRS S o Al g iy 19100140 606,72«

VIRV e 29| 99(39 640.00 e 2111001401 640.00!  «

I B e D e AR e 31| 99,39 595.72 IS DR A e R e 231100140 640.00(  *

A S 33 99(39| 640,00 T T R T 2510040 640.00)

fl"ff;'f.“"“---......,,,_::""""""‘"-’ 9939 640.00 gl L T gy A 2710040, 640.001 -

ots 2,8, 4,8, 6, and 7 ... 71100(39)  283.22 PR et O DO AR 281000 160.00)

ehfofse ... MR 91001391 180.60 all of 2910040 640.00

“"\ ;)f DN s 0 e ‘91()0i¥9 80.00. 3. 100 4()‘ 615200 «

allof........o L 1310089 32000 B10040 64000,

Allof............. LIl 1510039 640.00 100140 640.00, «

e R L e 1&3}(’0339 640.00 ?Ht“ 639.00)

allof......... UL Sill00%9  oiooy| o4l GI6RA|

............................. 23 1[ DS ga0o0 . = 98141 654.42] «
----- ..123100139] 64000/ « o8l41] 61242«

Sl odooo L

S| o400 Lo

98141 640.00 U EETERE TR
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SIOUX ¢TI

PARTS OF SECTIONS.

i ’1 99 41
.23 9941
'J'l 9941
27 99/41|
)‘s‘ 9941
1 99, 41
I'(] 41
',‘ 9941
[ 7/100/41
| 91100 41
11} um
;1:; 100
P ) 100(4

}

17/100/4
19100 41
2110041
2310041
2510041
27/100/41
20 um‘n
31100 41
........... 33(100/41
1k ) e S s R Ui T ”‘100 41
[ 1| ux 42
10 Ry o L R I e | 3\ 98/42

98142
98|42

9 ‘1?44‘)

1Y S e S e i 13 ""“‘
BIYOF Lo e iy e bl b el e i17] 9842
ehfof ne,e hf of S€..oeevn. ... 190 9842
DI e R B D R 9?"‘42
y 3 9842
25] 98142
................. 27 9842
.................. 290 9842,
31 042!

e hf of sec.
n ht of see.
e hf of ne, e hf of s

TY AND ST. PAUL R ATLWAY —CONTINUED.

0;41) 00 ( )s( ( sceola
640.00,
612,00 .
640.00 *
640.00 i
640.00,
640.00,
640.00! %
6:35.26 #
640.00/
640.00, ¢
641.600  *
63328  “
621.36 =
611.76 5
640.00, ¢
640.00, ¢
640.00,
640,00, “
640.00{  *
619.20 “
640.00 5
640.00f
640.00 “
640.00 s
640,00 &
(28.68 g8
640.00,
640.00,
384,14 ¢
407.60 L
406.72|

64000 “
64000  “
64000  “

640.00/
640.00,
640.00,
640.00 i
607.16)  «
640.00
640.00  «

662.18)  «
665.74) «
669.72 i

160.00[ «
640.00 iy
640.00, «
640.00 «
160.00{ “
640.00, «
640.00 «
64000, «
320,00, «
}‘)0 (x) “
160,000«

IN WHAT COUNTY
| SITUATED.

1880.] REGISTER OF STATE LAND OFFICE. {1

SIOUX CITY AND ST. PAUL

RAILWAY —CONTINUED.

PARTS OF SECTIONS.

Town ||
- Rfmz(' {
‘\(rm

BELOT - ea il 30 SO LT

9 9942 G40.00,  *
| 9942 640,000
9942 640.00,

| 99042 640.00,

| 99(42 640.00
)
| 9942 640.00,  «

100420 10226
910042 41066
100142 40978«
13/10042]  640.00]
5100142)  640.00]
10042 640.00,
910042 160.00, «
10042 640.00]
310042 640,00/
5{100142(  B4000[ * l.eseesees
10042 640.00] “  .......c...
DIT00MD 840001  ®  i..enesenes
31(100(42]  160.00] “  ...........
33100142 64000 “ ........n..
35/100/42]  640.00] “  ...........

IN WHAT COUNTY
1 SITUATED.

h—lU 00 0\( mla

G40, 00 ¥
619.72 «
62848«
142 638,42 -
9942 16000/

e
(53 2 S5 82

‘i‘.l“'-l'_" 64000, “
949 42 160,000«

99142 640.000
9942 640,00  «
Y942 Mﬂ.OO' *

9942 16000 “
9942 640.00
9942 640.00(

) 11248858« o s« v oo svvens v

11
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i ACRES.
i Mississippi & Missouri (or C, RRLEP)R. Reooviviiiiiiin... 35,081.49
1 Towa Central Air Line (or C. R. & Mo. RO R. Ro.ooovvin i, 109,756.85
e MISCELLANEOUS. 1; Dubuque & Sioux City, ITowa Falls & Sioux City, ete,, R.R........ T7,604.83
3‘(; The following is a statement of the quantities of lands certified to
STATEMENT \

certain railroad companies by the Department of the Interior under

Of the quantities of lands that have been vonveyed to the State, by certificate,

patent, ete., under the several Congressional grants.

e e 0 O
g ' £
£ ) =
= GRANT. o T
2 SZZ
a8 “
Sept. 4, IB4L[500,000 ACTE. .o vnrnnneeriian s s oA ... 585,473.54
March 3, 1845./16th 8ection. ........ooiiieiiiiiiiiinaiuieineiaes, 1,013,614.21
July 20, 1840.|University .......... S L N 45,928.84
May 27, 1852.(Saline .. .oovueriiiiii i 46,202.53
July 2, 1862, Aglu('ultumnl COlle@e . s s weimsies srussde vsma b joowns o 204,300.30
May 15, 1856, Burlington & Missouri River Railroad. ........... 202,806.41
May 15, 1856, “”‘”‘*”lllj" & Missouri (now Chicago, Rock Island
and Pacific) lhu]lu.udl ....... B % b e s s 482,374.36
May 15, 1850, Towa Central Air Line (now Cedar Rapids & Mis
’ sourli River) Railroad. ...ooovivieviiinnisesns 782.806.53
May 15, 1856. Dubuque & Sioux City, Iowa Falls & Sioux City,
’ and Tete des Morts Branch Railroads. ........ 1,233,481.70
May 12, 1864, McGregor & Sioux Clity, or MeGregor and Missouri|
3 RAdver BatltOat e i o« ¢ 5 5o oo s & 5 s i o mm amaim L187T,572.27
May 12, 1864, Sioux City & St. Paul Railroad. .............. ..., 407,910.21
Aug. 8, 1846, Des Moines River grant.......................... 592,760.57
July 12, 1862.1Des Moines River grant.......................... 512,619.86
M.u(-h 3, 1845, (5 section mmlL in Jasper county ................. 3,200.00
Sept. 28, 1850.[Swamp land (in place). ... 875,6438.58
Mareh 2, 1855,/ Indemnity swamp land........................... 324,234,18
March 2, 1855, Swamp l.mllq for which indemnity in ¢z lh]l]ld‘! been
D L 373,008.74
fisi ”’l‘nl‘_nll_. i a s e PR e s e ﬁ,ﬂtss,(}gﬁ,ga

There are 223,142.17 acres included in the foregoing statement as
certified under the railroad grant of May 15, 1856, that are in the five-
mile limits of the Des Moines river, and the certification under the
Railroad grant was nullitied by a decision of the Supreme Court of
the United States. They belong to the Des Moines river grant, and
are o part of the quantity received under said grant, as shown in said
statement. They are as follows:

i act of Congress of June 2, 1864, as shown by certified copies of orig-

inal lists on file in this office, and which are in addition to those lands
received by them under act of May 15, 1856, to-wit:

ACRES.

Cedar Rapids & Missouri River Railroad Co....ooooooioiiiiiiin, 347,317.04
Chicago, Rock Island & Pacific Railroad Co......... ..ot 161,372.81
Burlington & Missouri River Railroad Co........... oo oot 07,028.57
Total cw vs » 5 owus N S I Nl = e v, B0, SRR S e B voes 005,7717.02

REAL ESTATE—MISCELLANEOUS.

A list of real estate acquired by the State of Towa, on account of debts due the
State ; giving the description of thereal estate so acquired, on what account
taken, the portions patented and name of patentee. All of said real estate
remaining undisposed of is wunder the control of the Ewxecutive Council.

TAKEN ON ACCOUNT OF LOANS OF SCHOOL FUND BY JAS. D. EADS, SUPERIN~-
TENDENT OF PUBLIC INSTRUCTION,

i = PATENTED BY TO WHOM
i = ik STATE. PATENTED.
5,6, 7,8, 13,14, 15,16.| 6|Nassau add. to
)G T e e Rl G o ] | e e e e

l ................. 7 L L L T L e [

2%4,56]1 121). ................................... ¥ 5 R R

16, 17, 18.. 8 U s [+ 5t s s et e e s
1; 2 3, 4, H 10 ]112 4] MOTE s R R A S R I R e
5‘6,1}*71)]() ...... 10‘ R P s P e S o) PR
5,6,7,8,9,10,16,17,18/11 DR s A e R e e e b e i e P A
1,2,5,6910........ 12 e T S E S P b S e s
1,2,8.4,58, 9.. .18 & o Pl e L ] e [ e AR S e L
Bign sl e i 14 RN EE T SR e e T RS T
all of fractional. ... 16 S R P, e 8 e R R
That part of block 18 ‘

lying w. of a n.and

8. line running

thro’ the center of| |

block 21, and pro-

duced thro’ said |

block 18. contain-

ing 614 acres more

orless. . cooes v 18 i e e i
w hf—contains 5 acs. 21 L e R T eI b e T
w hf—contains 5 acs. 22 T | e R e
w hf—contains 5 aes. 25 R RS L s s e i e e I[unv Banks. ....
e hf—econtains 5 acs. 27 U | RN NSt g 7 T T I
sw qr—econtains 215

acres more or less28 Lt T Sl IR e B W [ R SR
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TAKEN ON ACCOUNT OF LOANS OF SCHOOL FUND BY JAS. D. EADS, SUPERIN-
TENDENT OF PUBLIC INSTRUCTION—CONTINUED.

TAKEN ON ACCOUNT OF LOANS OF SCHOOL FUND BY JAS. D. EADS, SUPERIN-
TENDENT OF PUBLIC INSTRUCTION—CONTINUEI,

< C 1ElS] B | N TN wHAT
™ - A i PARTS OF = PORTIONS | . ) <
I e PATENTED BY TO WHOM { Tl 75 0 (Lo 8 [ = RIE 5 ‘ beiabeiineiofel |TO WHOM PATENTED. COUNTY
LOTS. L= CITY. | STATE. PATENTED. | s gl 4 | FPeEEEIELL T ISITUATED
=l I i ehf........ 2] 87]10:320.52n hf of ne...... Jas. & John lhmglnssrlhu-h:num
7,89, 10,11, 12. ... ly(Jiqutl Y llll “:l(-ll- ;1: Se qr....... 26| 8 —)#1 160.00s Mt‘«“f se, nw ql
| son’s lower i of se ... ..... Albert F. Hill ... . ‘\I wshall .
f ! add. to Keo- R [ O S neof se........| ]~ rederick Rusie. . . . o N
kuk and partly nw of nw. 8 | { """"""
in Reid’s add ; hf of nw .20 7T1|21/120.00.... .... ... i e \l,lmt‘al.\' ¥ i
] Klu}ﬁ:ﬂ:kuk PR IR S e e P from & et mssi s nid w hf of nw, | H i‘ j
............... 15 e0 g 4 | i ‘
anﬁ 76 £, of 10, 11,125 Keokuk.. ... =T George S. Fuller. . hobie g K (M0
1, 2 oy "J, 1y 8,9, IO 11 ]Z 20 Keokuk...... . h ..................................... i of se..... 25 84(923/240.00!. ... ... .o .n... i kst 2 42 FGR N SF DA 5-\(01\ 3y
T e e e a .)'hr,nt‘t 8 \i“l_‘l- to i n hf of sw. . |26/ 20|24 80.00all e Lo IDOEY o« s mivninn [PolK . ....
Al of 4 \.M,f)’[m{; ,;:]'(II'P“['(‘) """"""""""""""""""" I w hf of se. .*‘:Bi 5 S(Ltu)sul\]v of se...... .“%{h.}nlo\ }‘ 1‘3} ......... 2‘\]41111\0 i
B Ok 5 piiwaisin eh 4 5 8 MR B Et Sl o 5 ~ o . SWqr......| 125160.00}a : edmond Maguire ... 'Warren . .
| Des Moines..e 290 ft. of 8 hf. P John M. Davis. .. : w ]11% el T 77125348180 hf of nW ... .. Redmond Maguire ... Warren . .
w 50 ft. of e 300 of f s bt of nw F Avcard Colling
" AR RS e eR ] Lol el i R .shfof nw...... Edward Collins .. oo v inviyins
""""""""""""""""""""""""""" ;()]f{‘ 8 hif inches [Wiley TYNERRL.- 18| 87.511‘(“1 e e & o .i{mm‘s ]il‘mhrw-. <v.ov [Warren . .
: SW QL .o 15 TG000RIL « &« mcwvinen wiae [N, M. Close ..o Warren ..
‘,:5 Ifltm:‘)fL:'(uE;llzal s W. W. Moore.. w]h of ne. . 30| ROO0all .. ouerennnn.. |George W, Jones. .... Warren . .
.................................... b : « O .t‘l . i e lf l)f ]l‘\', ‘
e A pre gt PR T “H“ hf except €330 ft.| Lycurgus E. A}em nw of nw.‘flﬂ w] 20.00/ “‘l“i! nw. wie ."g.muu- \][.nsh.ll]].l. . Decatur .
Moines in Olby R TRTREERI b ....nhfofnw..... .ouis Schuetz's Ieirs RRRTERREE:
Do e oy nhfof sw..| 3| 9126 0. 00b<s & 5 v e s wais E ...................... Wright ..
5 o gy sl olss r;)&]l);ﬂz?«{ol}?)l:.: ) R John A. Swanson. ne frqr....| :‘," ‘0‘34‘1 18.13' ‘‘‘‘‘‘‘‘ oy A b iy
Moines in City . WMITRET & e i ’ e e e Y
0t Tiee Moteain be of & 1 |Swan A. Swanson DEEDED BY SAMUEL E. RANKIN IN 'SETTL‘E‘M'TL}‘TT‘UP: IS INDEBTEDNESS To
..................................... n bf, s hf of s hf.|N.J. Landfars.. .. THE AGRICULTURAL COLLEGE FUND. : .
P T - =] o 1 [ VI AT
1;:1(?;“2}‘ o g | gc ‘E PPK(;};.I:;I}:’;‘, TO WHOM PATENTED. h:inl"“xg;[r{‘r]
y = 5 . = 4 ks . 3 b & ihy 1), 17T AT
One-third of 35 acres, described as follows: Commencing at se corner gr, ?‘ﬁfg 16500 i ORI ;”‘ ATED
gt e ; ‘ ' ; nwaqr...... 35] 732 N e O Bi.7 1 TN S Inion ...
of sw qr. of Sec. 1, Tp. 65, R. 5 west; thence west on south line of said e hfquf g0 281 BRIV BOIOD. .o\ v wie wre s wionfors v n wimmnin s s wiame sy s w Il‘:]u'nlin o
quarter section to the southwest c : sai el Seava it = SWqr...... D OTIANIB0M00. Gt st s vl vy s w oy swisles .v..|0"Brien ..
1 : . ‘thv.vust corner of f_’ud quarter S?Ctlon’ thence w hi of sw.[11| 74| 6] 80.00[all . ........... J. W, ][dl}lm ........ Wash'ton.
north on the west line of said quarter section 11.42 chains to a stone, w ht of nw.[14) 74| 6 80.00 Commencing 24
thence east parallel to the south line of said quarter section 30.50 lc?,‘lho? ,(]'f\ of
chains to a post, thence south 10.92 chains to a post, thence east par- nw of ﬂvﬁllﬂi,tp
| 4, r 6, thence
allel to the south line of said quarter section 9.50 chains to a post, | n 24 rln({[ﬂ,
H ‘ thence w 80
thence south 50 links to place of beginning, in Lee county, Towa. ‘ n:d:,( g
| 80 rods to sw
]| i cor of nw of
| T nw of said
; | sec 14, thence
| northeasterly!
| to place of be- ‘ [
f‘ | ginning . ..... [J. W. Harper ........ (Wash'ton.
S 30 acres of]| | |
nw of ne, | ‘ ‘
and n 1?_ ‘ .
acres o
sw of ne .|27| 74| 6| 4000/all ............. H. ', Russell......... 'Wash'ton.
neqr....... QLN LSRN« s s 1 ovimn rs s ibwsm i 45 s 6 waleck £ 5 3 408 Lyon ....
se qr....... SOLODAE NN G0 i 4 5 e ln i sl 5w 5 ¢ 28 doathos 2% miiwnia w8 s Lyon ....
allof....... DR LOGMBIBAO0L, . min b=« e G0es o e st o v oin winio 359w eiegis b a e Lyon ....
AlLOF. ..o |20 LDOMRIBLDOO]. v v eoiin s asomvssn snirieie e i s 2 Lyon ....
HIBE o Sy 20, 79 2" 320.00 e hf of se, nw of|
| | A S L. G. Coughlan.......[Polk.....
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DEEDED TO STATE BY SAMUEL M. DYER, EX-COUNTY TREASURER OF POLK
COUNTY, ON ACCOUNT OF HIS INDEBTEDNESS TO STATE REVENUE.

g ] PORTIONS ‘ TO WHHOM

<
3 :5 \ RS i PATENTED. ‘ PATENTED.
BB e e T Griffith's add. to West 60 feet.... ..... Arthur Nowlen....

East Fort Des That part between the|
Moines, City; the east 50 feet and
of Des Moines.| the west 60 feet sup-
posed to be 40 feet

| 173 (i - SR e

William H. Shaw. ..

TAKEN AS THE PROPERTY OF R. G. ORWIG, UNDER JUDGMENTS OBTAINED
AGAINST HIM IN THE DISTRICT COURT OF POLK COUNTY.

=] PORTIONS TO WHOM
Lor ":: " CITY. PATENTED. PATENTED.
33, and 8 hf of :12.&.} [Slnmmu & Jaco-|
| by’s add. to Des {
| Moines, with
paper mill, ete..jall................ J. I\iT. Fmine_v :
and 8. Mellin-
. e S e 27|Campbell & Me- F O e siie e slaiinin
Mullen’s add. to
(l)l‘igilllfll town of :
t. Des Moines(all................ G. W. Sav
w 14 of 5, except 33 ft 3 o By
5 in. off of north
s B R P 24|Original town of
Ft. Des Moines.[all....... e Hawkeye In s.
Commencing at ne | glgmgg 2 £.4s
cor. of nw qr of | oy Bt
See. 8, Tp. 78, R.
24; thence west
6.73 chains ; thence
south 10° 30 min.;
east 11 chains; |
thence north 68¢; ‘
east 4.80 chains;
thence north 9.24
chains to place
of beginning. Un-
derstood to be lot
1, of official plat of
suidrsm-tiﬂn 8, 78,
_ U5 6-10 acres...| l................ .. L e Maria 8. Orwig.
FEES.

The fees received by this office for the biennial
with October 1, 1877, and ending with Se
in the aggregate, to the sum of $355.25.

'.l‘hes(- fees have been regularly paid into the State
quired by section 3778 of the Code of Towa, and re
for, which are on file in this office. :

period commencing
ptember 30, 1879, amount,

Treasury as re-
ceipts taken there-

1880.] REGISTER OF STATE LAND OFFICE.
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CONTINGENT FUND.

The contingent fund reported in the last biennial report of this of-
fice as unexpended on October 1, 1877, was disbursed as follows by my

predecessor:

Oct: 81,1871, 'TO Phebe KA. SBOOL v 5 6 umms s o v usice s s voavsi s s 3 60.00
Oct. 31,1877. To Lillabelle VINnedge. - ... ...cucvovvsieeaiieeisnns 60.00
Nov. 30,1877. To Lillabelle Vinnedge................. e ey G0.00
NoWw., 20,1897 To Phobo A Se00T: s dos s wsmesn s wailks si s sl n ssms 60.00
Dec. 18, 1877. To Laura Hill ..ot uiiniiiiiiiiiiiiiiiinnranne o 34.00
Dec. 31,1877. ToPhebe A SECOT .« vt ittt iiiiiinn ceennn 30.00
Dec. 31,1877. To Lillabelle Vinnedge . ....ccccovviien cinnennnnnn 60.00
Feb. 26, 1878. To Fannie E. SeCor . .. .uovu it i iiiiciieeaennn 30.00
March 80, 1878. ToO Phebe A. SeCOr. .« oivturivurararerasencnsnnnnnse 60.00

R454.00

Leaving a balance unexpended of $198.75, which amount remains in
the State Treasury.

There are about thirty volumes of the earlier patent records of this
office that are gotten up in a very inferior and cheap style, and with-
out any regard to uniformity. These records should all be copied into
well bound books, of uniform size, suitably prepared for the purpose.
Some of these volumes are in such a damaged condition that it is nec-
essary to the perpetuity of the records that they be copied. This office
should have authority from the General Assembly to copy these records
as suggested, and there should be a suitable appropriation made to pay
for it.

The plats of the various land grants, prepared in such superior style
under the direction of my predecessor in office, should, in addition to
their present usefulness, be made to serve as an index to the patents
issued by the State, by noting on each tract on said plats the volume
and page where the patent for such tract is recorded. Of course this
will involve considerable extra labor, but it will require no effort to
convince any one ut all familiar with records of land titles that this is
highly essential to the perfection of the records of this office. We
think that, perhaps, this work might all be accomplished with a con-
tingent fund of six hundred dollars per year for two years.

Respectfully submitted,

J. K. POWERS,
Register of State Land Office.
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