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PREFACE

This 1935 edition of the school laws of Iowa comprises
relevant sections of the state constitution and the text ol
all provisions of statute in force and effect July 4, 1935, that
apply to schools, school officers, teachers, pupils, patrons, or
other officers who have duties or responsibilities in connection
with the public school system.

[t also contains decisions of the superintendent of public
instruction in typical cases that have been before that officer
on appeal since the year 1868. In addition, it contains a
number of legal forms not ordinarily found in school officers’
pads, with suggestions on appeal procedure.

Where provisions relating to the same or closely associated
subject matter do not appear in consecutive order in the text
of the law, cross references are used to trace all the provisions
of school statutes that relate to such matter. Where an issue
growing out of a particular section has been before the su-
preme court, a brief syllabus of the court’s decision 1s ]}121{:{:‘(1
under the section. A careful study of these syllabi is neces-
sary 11 one is to know the construction to place on a given
provision of law. Notes are inserted under certain sections
to clarify their meaning or application.

'he sections appear in numerical order, but certain section
numbers have one of the first seven letters of the alphabet
E_'.IT"!]}{"IHJIHT jl‘”“lll‘f“{.'.;lt(* the general assembly by which enacted,
the lE:*.lLLJE“ a" Indicating the 41st G. A.. “b” the 42nd, “c¢” the
43rd, .“d" the 44th, “e” the 45th. “f” the 45th Extra, and *“g”
1}1&? 46th. :":U!.‘“.{J]]H to which one of these letters is appended
co not necessarily appear in alphabetical order.

'he county superintendent is the agency through which the
school laws are distributed to the school officers. Any school
officer may obtain a copy by applying to his local county
K ”_}1;”"]{-}“1- The copy issued to a school officer, however,
2 "’“n_ﬁ“"tilit.ﬂ to be the property of the district and the statute,
as set out In sectionm 13“3__[___:”: requires that he turn the copy
In office.

Id endeavor to acquaint themselves with
schools entrusted + {It‘_ﬁi}rnwl to regulate and (fm_]“‘”l th?

B rusted to their care to the end that there may be
2 suitable and harmonjoye administration of school affairs
nroughout the state. =y b |

over to hiﬁ Z‘*Uf'l;'(,fr{_ﬂ}l‘
School officers shou
the legal Provisions

Correspondence
» I [ { ‘I.].'L {1 [ ]'{}I‘I] Tl R . 1 i ] 3¢ '11 AV
: . S( o atrons, and teachers

of school law w] Management or control or the interpretation
Struction. H.iii‘]”“'j” addressed to the superintendent of public
" ol tECeIVe prompt and courteous attention.

AGNES SAMUELSON
r 1 H!E "'l." e . \ i > "_.. - - ..'
September 12, 1935 =~ © 0K ndent of Public Instruction

= dba bl &




CONSTITUTION OF THE STATE OF
IOWA

ARTICLE 1.
BiL, oF RIGHTS.

Religion. SEC. 3. The General Assembly shall make no law
respecting an establishment of religion, or prohibiting the free
exercise thereof; nor shall any person be compelled to attend
any place of worship, pay tithes, taxes, or other rates for
building or repairing places of worship, or the maintenance
0of any minister, or ministry.

See 4258, Bible in public schools; 5256, use of public money for sec-
tarian purposes prohibited; 13252-f2, questioning teacher as to religious
affiliations prohibited.

I. Use of public building for the teaching, in other than the
“"Ul'Shi]}. This section is not vio- l*]ng‘lish ]:.mguug{*, of secular sub-
lated by the casual use of a public  jects in public and private schools
bullding as a place for offering in named grades, 1s not subject to
prayer and doing other acts of re- the vice (1) of violating inalien-
“}..'f]'(]lli'% 'W()l':‘-'-hip. ;11(){)'?‘{? () _‘l_[r;}‘fr'fn‘, able ]'if;.’,'htf%, (2) of }H‘Hhii_}i“n;_{' the
64-367: 20 NW 475. free exercise of religion, (3) of

2. Use of schoolhouse for wor- constituting class legislation, or
ship. The use of a schoolhouse for (4) of abridging the privileges or
the purpose of religious worship, immunities of citizens of the United
when authorized by a vote of the States. State » Bartels, 191-1060;
electors of the district, is not pro- 181 NW 508.
hibited. Dawvis » Boget, 50-11. 5.  Diversion of public taxes.

3. Use of Bible in schools. The Public taxes may not be legally di-
statute allowing the Bible to be verted to the maintenance of a
used in public schools, with the school which is under sectarian
provision that no pupil shall be re- management. EKnowlton » Baunm-
quired to read it contrary to the hover, 182-691; 166 NW 202.

wishes of his parent or guardian, is 6. Exemption of church prop-
’ . . rm .

not unconstitutional. Moore v erty. The statute exempting church

Monroe, 64-367; 20 NW 475. property from taxation is not in

4. Use of foreign language in conflict with this section. 7Trustees
schools, The prohibition against of Griswold Coll. v State. 46-275.

Religious test—witnesses. SEC. 4 (Art. I). No religious
test shall be required as a qualification for any office, or public
trust, and no person shall be deprived of any of his rights,
privileges, or capacities, or disqualified from the performance
of any of his public or private duties, or rendered incompetent
to give evidencé in any court of law or equity, in consequence
of hiﬂ opinious 034! thfj HII]'J_i(‘L't of 1‘{*.li;z;i0n - an(] any 1);1]*1‘\' to any
Judicial proceeding shall have the right to use as a witness,
or take the testimony of, any other person not disqualified
on account of interest, who may be cognizant of any fact
material to the case; and parties to suits may be witnesses,
4S8 provided by law.

See sections 13252-f1 to -f3. questioning teacher

. as to religious affili-
ation prohibited.

2
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1 CONSTITUTION OF IOWA 4
ARTICLE I11.

RIGHT OF SUFFRAGE

Electors. SEC. 1. Every white male citizen of the United
States, of the age of twenty-one years, who shall have
been a resident of this State six months next preceding the
election, and of the County in which he claims his vote sixty
(1&1},-"3, shall be entitled to vote at all elections which are now

or hereafter may be authorized by law.

The above section Was amended
from the first line tl oo :

lalt_ir'ilf_ :-.:f,., I::
IF'or qualifications of el

clect Gep

1868 by striking the word *“white”

amendment of 1868.

1so amendment 19, U. S. constitution.

3 33 r7 A §) : 21 - s . . : - P . .
”SL(- 676 and 4216-c17, where registration of voters is required; chapter
40, general election laws that are also applicable to regular or special

school elections; chapter 41

how to canvass votes;

027 and 4216-c34,

:.11)5-_'{:-:11t YOLErs 151‘““'f': applicable to what school elections; 4216-c12, right
to vote; chapter 211-C1, school election laws.

HL _Natur{; of right of suffrage,
I'he right of suffrage is not a nat-
ural or personal right, and does
]](}.t. come within HHS SCope of l.'{'i-I.'l-...
stitutional guaranties as to {.1}1-;1
privileges. Shaw 72 _””i‘:;;”-'”'_”li-;j;
131-128; 104 NW 1121 gl

la. 'Receptiun of illegal votes
when immaterial. Strgwn Ind
Sch. Dist., 199-1078: 203 NW l‘;“ |

I QUALIFICATION oF VOTERS
- & § - ikwi
2. Power of legislatyre The
legislature can no : l

{ 'H]{l to ¢
Rl A A or take
from the qualifications of this sec

t_i{]n_ ]‘.a‘f’hh‘{ﬂ'rfu’_x () ]frr}:‘hﬂ; ! YR_OAQT
In re Application of (Opens o 7
149-225; 128 NW 352

oL

( L HI.H;,-{*,-,

3. Women as qualified
under federal amendment T
nineteenth amendment to t] L'he
eral constitution: ke deds

_:\llt.-:xl'lettit*:tli:-; amended +h
stitution of ]rm;;.-l h\'. ' s
the word :
and

Automatically caused oyur |
tory declaration that ‘V'\l]im SLAH
electors of the State ‘;.; qualified
})(—.‘T@nl. ‘iU]'U!F Bk o : 111}I‘{' CON -
take on an enlarged I_H{t“ﬁl][”'ﬂ'““ to
mensurate with the t'III‘; -.I,mr"'r SR
of our automatically 1:‘”:" >COPE
H’[ltHTiFJIL ,l;“»r.?tl_Ff!" i’ li' }.;-.H-{wli.l'i."i COn-
185 NW 619. ratiker, 192-823
| 4. Woman as voter
Statutes, For
the right of

electors

| U COI-
:--If_'H-‘.H;I':; out

“male” ; '
In thic section.

under prior
cases denl:

4 ] ‘::'];F'llr ‘_I.".
a woman + ng with

- " 1 = () + -~ y .
statutes PTIOr to t] YOLC Under
| - . | ',][; !.; . .
daimenament to 41 E o "--'."'-!':.JI'ET_}'E
) AL IEeNayn :
l'Fjl'.il £ 'I'Il

tution. see Coggeshall v D. M., 138-
730; 117 NW 309; in re Applica-
tion of Carragher, 149-225; 128
NW 352: Chambers v Board, 172-
340: 154 NW 581: Younker v Su-
song, 173-663; 156 NW 24; Hutch-
ins v City, 176-189; 157 NW 881;
McEvoy v Christensen, 178-1180:
159 NW 179: Sears » City, 183-
1104: 166 NW 700: State v Snyder,
184-42: 168 NW 243. _

5. Residence—intent. Testl-
mony by a party who claims to be
a legal voter in a certain precinct,
as to his intent in the matter of
residence, is, of course, not con-
clusive as to the fact of residence.
State v Mohr, 198-89; 199 NW 278.

6. Residence of wife. The resi-
dence of a wife for voting purposes
is, presumptively, the same as the
residence of her busband. OState v
Mohr, 198-89; 199 NW 278.

7. Citizenship. A strong pre-
sumption of citizenship arises from
the fact that the party has voted,
held office. or otherwise performed
the functions and exercised the
richts of citizenship. State v
Chamberlin, 180-685; 163 NW 428.

8 Naturalization. The adoption
bv a ecitizen of the United States
of a foreign-born minor does mot
inso facto naturalize such minor.
Powers v Harten, 183-T64; 167
NW 693.

9 Residence in county. The
constitutional requirement that a
citizen shall have resided in the
county in which he proposes to

e ool W
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5 NOTES AND ANNOTATIONS §1

vote, for 60 days preceding the
election, is an absolute requirement
—ijust as absolute as the require-
ment that he shall have reached
the age of 21 years. Taylor v Ind.
Sch. Dist., 181-544; 164 NW 878.

10. Change of residence. A citi-
zen who wholly abandons his resi-
dence in one county with no inten-
tion to return thereto, and, with
his family, moves to another county
with the good-faith intention to
there take up his home, becomes a
resident of such latter county at
once, upon his arrival at his In-
tended abiding place, even though,
for reasons not under his control,
he was temporarily unable to fully
consummate said latter intention by
physically remaining in said latter
county. Taylor v Ind. Sch. Dist.,
181-544: 164 NW 878.

11. Intention to return. If a
person has actually removed to an-
other place with the intention of
remaining there for an indefinite
time, and making it a place of fixed
residence or present domicile, it is
to be regarded as his domicile, not-
withstanding he may entertain a
floating intention to return at some
future time. The place where a
married man’s family resides is
generally to be considered his domi-
cile. State v Groome. 10-308.

12. General rule on residence.
One’s voting residence is at the
place which he treats as his home
and to which he intends at all
times to return when not employed
at other places. Tawlor v Ind. Sch.
Dist., 181-544; 164 NW 878.

13. Sojourning for education.
Where a student entered the state
university at Towa City while still
a minor, making his father’s home
in another county his residence
during wvaecations, and receiving

support from his father, without
having any definite intention of

making: Jowa City his home after
graduation, held, that he was not
a resident of the countv in which
he was attending school, so as to
be entitled to vote there on coming
of age. Veondernoel v O’Hanlon,
p3-246: 5 NW 119.

14. Persons in military service.
A statute providing that citizens of
the state in the military service
should have a right to vote at all

o

elections authorized by law, wheth-
er at the time of voting they were
within or without the state, and
providing for the opening of polls
and holding of elections wherever
a regiment or battalion of Iowa
troops was stationed, is not uncon-
stitutional. Morrison v Springer,
15-304.

15. Registration law. The leg-
islature has the power to regulate
the exercise of the right of suffrage
and to provide a method for de-
termining whether persons offering
to vote possess the required quali-
fications. A registration law is
therefore not unconstitutional. Ed-
monds v Banbury, 28-267: Lane v
Matchell, 1563-139; 133 NW 381.

IT RI1GHT oF ErLecTOoR TO FREEDOM
OF CHOICE

16. Confining elector to official
ballot. A qualified elector has the
constitutional right to freely vote
for whom he pleases. This right
can not be taken away or abridged
by a statutory provision that. in
voting, he shall choose between the
candidates whose names are
printed on the official ballot. Barr
v Cardell, 173-18: 155 NW 312.

17. Primary election. The stat-
ute providing for primary elections
in cities adopting the commission
form of government is not uncon-
stitutional as depriving the electors
of the power to vote for the can-
didates of their choice. FEelerson
v Des Moines, 137-452: 115 NW
G (0

18. Qualification for holding of-
fice. Only those who are aualified
electors are capable of holding of-
fice unless by special provision.
State ex rel v VanBeek. 87-569:
4 NW K925

19. Elector defined. Prior to the
nineteenth amendment to the fed-
eral constitntion. the term. “elec-
tor”, unqgualified and unexnlained.
meant a constitntirnal elector—a
male person. MeF»ou v Christen-
sen. 178-118N: 159 NW 179: Sears
v (City, 183-11n4 - 166 NW 7010,

_?ﬂ. Appointment of police com-
m'“?_nnﬂrﬁ. The nrovision as to
appointment of palice commissinn-
ers from different pnlitical parties
1S not vneconstitntional as interfer-
ing with freedom of elections or




§3 CONSTITUTION OF IOWA 6

the rights of electors. The office
not being one provided for by the
constitution, but municipal in char-
acter, the legislature may regulate
the qualifications for such office.
State v Sargent, 145-298; 124 NW
339.

21. Election defined. The term
“election” as here used, means the
choice of persons for public offices
made by the people, and does not
apply to votes of the electors in
district townships in the levv of a
school tax at a district m(%uti'n;:_r, Or
In a city authorizing the issuance
of municipal bonds. Seaman
Baughman, 82-216; 47 NW 1091 :
HH?’(?;”.'HS (% ]-.’E'H J[friijr”fq‘ 1?{;_131}:
157 NW 881. i

22. Additional elections. As this
section designates the precise quali-
fications of electors it necessarily

disqualifies others from exercising
the elective franchise, and if the
legislature provides for elections
other than those expressly referred
to in the constitution, the electors
must be as here specified. Cog-
geshall v Des Moines, 138-730; 117
NW 309: Taylor v Ind. Sch. Dist.,
181-544; 164 NW 878.

23. School teachers. Adult, un-
married school teachers become
“residents” of the county in which
they teach when the employment 1s
entered upon with the good faith
intention of making the place of
employment their permanent home
or residence so long as the employ-
ment continues. Dodd v Lorenz,
210-513; 231 NW 422,

24. Residence — evidence — suf-
ficiency. Willis v Sch. Dist., 210-
391; 227 NW 532.

ARTICLE VII.

STATE DEBTS

Losses to school funds. Sgc. 3. All losses to the permanent,

School, or University fund of this State, which shall have

been occasioned by the de
of the agents or offic
shall be audited
a.mt_}t_mt SO0 audited shall be
the State, in favor of 1]
upon which not less th
be paid.
counted as a part

ond section of this article

falcation, mismanagement or fraud
ers controlling and managing the same,
by the proper authorities of the State. The
a permanent funded debt against
1e respective fund, sustaining the loss,
The ulnmm-m*ﬁi?i I)_ey_cel}t. mnml i’ftf”“t' sh;:li_li

t of liability so created shall not Dbe
of the indebtedness authorized by the sec-

ARTICLE XI.

MISCELLANEOUS.

Indebtedness of politie
No county, or other
be allowed to T-}{ﬁcnm{u_
pose, to an amount, in

al or municipal corporations.
political or municipal corporation shall
Indebted in any manner, or for any pur-

SEC. 3.

the agpgres , o five per ce
on the value of the e aggregate, exceeding five per centum

corporation—to he

aXable property within such county or

. _ ascertained hw : S o
tax lists, previoug t tained by the last State and count;

See 4190, indebtednece
statutory limit of i
and one-fourth per
of electors; 6238, Statnbas
proposition to elector itory
of taxable property.

Indebtednese
cent:; 4404

S on the
h'fl‘,_l,.*

> ¢annot be incurred by the board;
with procedure when in excess of one
), board empowered to issue bonds on vote
limit of indebtedness if board is to submit
board’s own motion: 7109, actual value
dscertained.

O the incurring of such indebtedness.

4353 et seq.,

i &
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( NOTES AND

I WHAT CONSTITUTES INDEBTED-
NESS
(a) In general

1. Scope of inhibition. The con-
stitutional inhibition applies to in-
debtedness Incurred in any manner
or for any purpose. It applies to
indebtedness already due as well as
that to become due. Grant v Dav-
enport, 36-396; French v Burling-
ton, 42-614; McPherson v Foster,
43-48; Council Bluffs v Stewart,
01-385; 1 NW 628; Reynolds v
Lyon Co., 121-733; 96 NW 1096.

2. Provision mandatory. This
provision of the constitution 1s
mandatory. Nash v Council Bluffs,
174 Fed 182.

3. Indebtedness of citizens. The
citizens and the corporation are
not one and the same so that the
indebtedness imposed upon citizens
for such purposes is an indebted-
ness of the corporation. The prop-
erty of a citizen may by reason of
his being within the limits of sev-
eral municipal corporations, as for
Instance, a county and city and
school distriet, be subjected to in-
debtedness in the aggregate beyond
the constitutional limitations. Tut-
tle v Polk, 92-433: 60 NW 733.

3-al. What constitutes a debt.
A contract between an architect
and a municipal corporation, which
contract imposes a financial obliga-
tion on the corporation only in
case the corporation enters into a
further contract for the erection of
the building which the architect
has planned, is properly classified
as a liability of the corporation’s
from the moment the building con-
tract is entered into. Holst v Cons.
Ind. Sch. Dist., 203-288: 211 NW
298.

s3-a2. Construction of contract.
The specific amount for which a
municipal corporation obligates it-
self in a written contract for the
construction of a schoolhouse In
return for the contractor’s agree-
ment to “provide all the material
and perform all of the work,” ete.,
1S In no wise lessened by a contract
clause that said price “includes five
thousand dollar fieure for mill-
work.” Holst v Cons. Ind. Sch.
Dist., 203-288: 211 NW 398.

. 4. Nature of indebtedness. An
Indebtedness, strictly speaking, can
not be created except by contract,

ANNOTATIONS 88

either express or implied, and the
indebtedness prohibited by the con-
stitution is such as is created by
the voluntary action of both the
debtor and creditor. Thomas v
surtington, 69-140; 28 NW 480,

0. For a general discussion of
the meaning of “indebtedness”, as
used in this section of the consti-
tution, see: Swanson v Ottumwa,
118-161; 91 NW 1048.

6. Indebtedness based on con-
tingency. This section applies to
an indebtedness which depends on
some contingency before a liability
1S created; but it must appear that
such contingeney is sure to take

place, irrespective of any action
taken or option exercised in the
future. Burlington Water Co. v

Woodward, 49-58,
(b) Particular kinds of obligations

7. Outstanding warrants and
bonds. Outstanding warrants as
well as bonds constitute an indebt-
edness. Council Bluffs v Stewanrt,
01-385; 1 NW 628.

8. Contract of guaranty. A
contract of guaranty by a municipal
corporation is an indebtedness and
when beyond the constitutional
limit is void. Carter v Dubuque,
30-416.

J. Assuming liability of a con-
tracter. Where the city assumes
liability to the contractor for cost
of street improvement, such lia-
bility becomes the indebtedness of
the city. Allen v Davenport, 107-
90; 77 NW 532.

10. Compromise balance 1In
favor of city. In case of a com-
promise where the city receives one
sum of money, and issues its cer-
tificate for a smaller sum, such
warrant 1s not void as incurring an
indebtedness in excess of the con-
stitutional limitation. Hintrager v
Richter, 85-222: 52 NW 188.

11. Judgment against a corpor-
ation. A judgment against a mu-
nicipal corporation is not a creation
of indebtedness but only evidence
of a pre-existing indebtedness and
a corporation should plead the fact
that the indebtedness is in excess
of th(_* constitutional limit. If this
fact is not pleaded and made a
ground of defense it cannot be
urged as a defense in a mandamus
proceeding to compel the levying
of a tax to pay the judgment.




£3 CONSTITUTION OF IOWA 8

Aetna ILife Ins. Co. v Lyon Co.,
44 Fed 329; FEdmundson v i1nd.

Sch. Dist., 98-639; 67T NW 671.
12. Judgment in excess of limit.
The fact that warrants issued in
excess of the constitutional limit
are included 1n a judgment against
a city does not alone impair its
validity. That 1s a matter of de-
fense. But parties cannot by ac-
quiesence in a judgment for an in-
debtedness In excess of the consti-
tutional limit give greater validitv
to such judgment than possessed
by the indebtedness on which it
was based. If only a part of the
indebtedness is invalid, the jude-
ment 1s not invalid in toto. h’.:'ml*:u
v Chariton, 160-265: 139 NW 560 -
141 NW 424. | e
13. Interest on bonds. The con-
stitutional limit does not relate to
Interest and coupons upon h.t}lulu:.
legally issued, and although thev
may swell the total ilﬂlfli_‘l;t_l‘{h]{\;.:‘g
tgr a sum 1n excess of the r,'u;m{.p:tjt}:.[‘..
tional limit they will be ‘-=1'1
Durant v Iowa Co Woolw th 69,
y orth 69.

.H._ Option to purchase water.
works. An ordinance of g City au
thorizing the erection of u"'ut:-r

works by a private ¢
the provision that th
at 1ts option, purchase them in t}

iuture_un certain terms. is nntl iw
incurring of an indebtedne o
lington Water Co. »
49-58.

15. Option to purchace
tate. An option to o
estate under which
obligated to make additiong]
ments, except as it vyo) = DAY
{flf?(:t.ri to do S0, does not --Iir}tfllllly
an indebtedness. II';’r:f;L.:L,"in:tH;:w

il J €S

Moines, 110-175; 81 Nw i7a
= = WA

ompany, with
e city might,

he
'ln[‘.‘n‘». Bur-

Woodwa rd,

real es-
purchase real
the city is not

(¢) Ol_Jl.ij_{'I’tltiUnS maturing hvy
Installments 3

]111{1. ‘lf.‘::lrl}-' Payments, The ;
(I?JtP(]I]{_“"‘:‘} h["l't'_* ["I_.]nt{_;nllj], 1.1“ -
different from an ninli;’.gr':-xti:jh‘xTl ed
A contract under which . s
sum within the constityt 2
was to be paid e; oap

- n |+ : - . W ‘ )
valid, uhhrfu;{h_ the entiye le].:] 2
of the {‘11}1:&*.111_.1(;” of the “imount
was greatly in eX0O88 Ot contract
tutional limit. Hin¢s

% 2 i . fo.i'Hr' T .

- ) . - T - /€ ! ) T f
8:]"---‘2;)‘ dljk A% IRR: (..I_?‘Pl‘.r[LI’r N lf"u".
r{f?‘fr"“?'zf-‘:' ( 0. ) (.,I‘““r-.,l S LOM II-'.:-.
70 NW 739 <RSI,

1S
pay.
~a certain
Ional limit

thlf" "*"-‘“?:Ti-

.I"J]-F;HT;

17. Rentals for hydrants. A
contract by a city to pay rentals
for fire hydrants at stated times 1n
the future is one for a current ex-
penditure and does not create an
indebtedness. Centerville v Fidel-
ity Trust & Guar. Co., 118 Fed 332.

18. Water supply by year. A
contract by a city with a water
company for a supply of water for
fire protection to be furnished irom
yvear to year does not create an in-
debtedness within this constitution-
al provision. Creston Waterworks
Co. v Creston, 101-687; 70 NW 739.

19. Erection of public improve-
ment. There is a distinction be-
tween a contract to procure light
for a city and its inhabitants and a
contract for the construction of an
electrie ligcht plant. A contract for
the latter purpose, by which time
a payment is postponed to a later
date and no special levy for the
purpose of erecting such works 1S
authorized, creates a municipal in-
debtedness. Such a purpose 1s not
one for which the city may antici-
pate its general revenues. Windsor
v Des M., 110-175; 81 N'W 470.

20. Erection of waterworks.
The provisions of the code with ret-
erence to contracting for the erec-
tion of waterworks, contemplate
the levyine of a special tax to be
paid in installments in the future
and an appropriation of the pro-
ceeds of such tax to the erection
or procuring of waterworks, and
do not involve the assumption of
anv indebtedness on the part of the
city. Swanson v Otltumwa, 118-
161: 91 NW 1048; Contra Ottumwa
v City Water Supply Co., 119 Fed
315: City Water Supply Co. v Ot-
tumwa, 120 Fed 309,

(d) Obligations payable from ex-
isting funds or anticipated revenues

21. Debts payable from cash on
hand. If the corporation has
money in its treasury to meet 1ts
indebtedness, the issue of warrants
to any amount, however great, over
the constitutional limit, will not be
a violation of such provisions. Ger-
man Ins. Co. v Manning, 99 Fed
597: Dively v Cedar Falls, 27-227.

99  Existing appropriation. If
warrants are only drawn where
there is an existing appropriation
to meet them, the amount of the

S -
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outstanding indebtedness of a city
1S 1immaterial. Windsor v Des M.,
110-175; 81 NW 476.

23. Money on hand or in pros-
pect. If the city has on hand or in
prospect at the time of the issue of
warrants, funds with which to meet
them without trenching on the
rights of creditors for current ex-
penses of the city, such warrants
are valid although such funds may
afterwards have been wrongfully
applied to other purposes. Phillips
v Reed, 107-331: 76 NW 850: 77
NW 1031; Phillips v Reed, 109-188;
80 NW 347.

24, Burden of proof. The bur-
den of proof is upon the corpora-
tion to prove that the warrants re-
lied upon by it as constituting a
part of the indebtedness of the
corporation exceeded the cash in
the treasury available for their
payment. German Ins. Co. v Man-
ning, 95 Fed 597.

25. Debts pavable from current
revenues. Obligations for ordinary
current expenses which, together
with other like expenses, are with-
in the limit of the current revenue
and such special taxes as the mu-
nicipality may legally and in good
faith have levied, do not constitute
an indebtedness within the meaning
of the constitutional provision.
Gramt v Davenport, 36-396; French
v Burlington, 42-614: Tuttle v Polk,
92-433; 60 NW 733: Cedar Rapids
v Bechtel, 110-196: 81 NW 468.

26. Anticipation of revenues.
Obligations incurred in anticipation
of revenues yet to be collected and
those incurred in anticipation of
or reliance upon a special fund
pledged to their payment are not
to be regarded as “debts” in apply-
ing the constitutional limitation.
Swanson v Ottumwa, 118-161; 91
NW 1048.

27. Current revenues—judgment
creditor. A city has a right to
obtain and apply its current reve-
nues to the payment of its ordi-
nary and current expenses, even as
against a judement creditor. Grant
v Davenport, 36-396.

28. Burden of proof. When it
1s claimed that obligations to be
pald out of the general revenues
are not to be included under the
£éneral indebtedness, the burden 1s
on the city to show that the

o E—
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amounts to be paid will be covered
by the current revenues. Windsor
v Des M., 110-175; 81 NW 476.

(e) Funding bonds
29. Funding judgment. A mu-
nicipal corporation already indebted
beyond the constitutional limit may
iIssue bonds for the purpose of
funding an outstanding judgment

which is valid. The issue of such
bonds does not increase the In-
debtedness. Jamison v Ind. Sch.

Dist.,, 90 Fed 387; Siouxz City v
Weare, 59-95: 12 NW T86: Heins v
Lancoln, 102-69; 71 NW 189:

I"hompson v Ind. Dist., 102-94: 70
NW 1093,

30.  Funding outstanding bonds.
The issuance of bonds in excess of
the constitutional limitation to be
exchanged for outstanding bonds
which are valid, upon the surrender
and cancellation of the same, does
not create an indebtedness but
merely changes its form. Ind. Sch.
Dist. v. Rew, 111 Fed 1: Fairfield
v Rural Ind. Sch. Dist., 116 Fed
838; Heins v Lincoln, 102-69; 71
NW 189.

31. Bonds exchanged for invalid
bonds. New bonds issued In ex-
change for bonds which were in
excess of the constitutional limit
of indebtedness when issued are
subject to the constitutional objec-
tion. Reynolds » Lyon, 97 Fed
1605 Salmon » Rural Ind. Sch.
Dist., 125 Fed 235

32. Bonds sold to retire other
bonds. The issuance of bonds in
excess of the constitutional limita-
tion for the purpose of taking up
valid outstanding bonds with the
proceeds of the sale is not justified
w.herp. the new bonds are issued as
binding obligations without a can-
cellation or surrender of the old
ones. By such an arrangement a new
debt is for the time being created,
Doon Tp. v Cummins, 142 US 366:
Heims v Lincoln. 102-69; 71 NW
189; Reynolds » Lyon Co., 121-733:
96 NW 1096.

(f) Taxation as an indebtedness

33. Tax and indebtedness dis-
tinguished. A tax, in the legal
sense, 18 not a debt within the
meaning of the constitutional pro-
vision limiting municipal indebted-
ness. Grunewald » Cedar Rapids,
118-222; 91 NW 1059.
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34. No limitation on taxation.
The constitutional provision does
not impose a limitation upon taxa-
tion, but only a Ilimitation upon
indebtedness of the corporation.
Swanson v Ottumwa, 118-161: 91
NW 1048; Contra Ottumwa v City
Water Supply Co., 119 Fed 315:
City Water Supply Co. v Ottumwa
120 Fed 309. |

39. ()hligutitnm []Zl}'ilh]e out of
a tax. The fact that certificates
warrants or bonds are issued luw.,
able out of the proceeds of a tax
and not out of the treasury of the
corporation, does not render the
arrangement one involving munici-
pal indebtedness. Swanson » Of-
tumwa, 118-161; 91 NW 1048:
Contra Ottumwa v City Water
S?r.p;:ii.y Co., 119 Fed 315; ‘(,'e'rr; II';«-;.,
ter Supply Co. v Ottumwa. 120 Fed
309. ey '

36. Certificates of assessments
Contracts for street i11‘1111‘-‘1‘»:{*nwr1th-:‘
to be paid for by certificates of as-
sessments on abutting pro o tv R
not to be considered s« Bl _"\’ S

i : ldered as Involvineg
municipal indebtedness, even if anv
deficiency is to be paid out r}ﬂ?»
fund raised by taxation. {-"1 R
I.}FH .1[., T]—r}ﬂl); :_:i) N\\ & Hn‘t.:{ )
tle v Polk, 92- 90, n hr‘”-; T'ut-
€ o, Y2-433; 60 NW
Chinton v Walliker. {_]gﬂ(;ﬁr‘;. Py "Tl"‘.
431; Corey v Ft. Dodge. 155 ckn
111 NW 6. g8t 002000

37. Restraining tax. It

799 .

ground for restraining the i'-fwll].h-j.t'
tion of a tax that, when o ec-

it will be ill}l‘ili{*(l £ 1 t'nl]{‘{.‘l(‘{],

tutional indebtedness =L a\-u.],]m“'qti"
Towa City, 47-42. SRR W
38. Recovery of taxec
the city has unlnwi‘ﬁ]lh‘
taxes, an action to
taxes thus unlawfyl]
not be defeated by reaso .
indebtedness of the t'itat ']w”._”l the
g?nf-:.[t.'ltu;tlona_l limit, ’];,f,},i’.f:l the
urangton, 69-140: 28 \:“: ‘1?\‘;

II COMPUTING Inp:

39. “’l’gxzuhle Prope
In determining whethey a bond ;
of a county for hiu‘llwziumml, SRUL
gxcee(l:’: the permissiple ‘;H-.ITI.”['“H"‘H
on the actual value of 4} rcéntage
DI‘QDE'I't},' within suc) 1€ taxable
moneys ﬁn[l ('I'{"*{]it-:;;_ nll ‘.{'””“tﬁ'"*
cluded and addeq ¢, Tf*‘_ be in-
ralue of the real and pers ]F*.. actual
erty other than mopey. 1;::;*1 I‘lif_’*h-
A credits,

In case
V collected

recover back
V collected will

?!-

r'ty” defined.

MecLeland v Marshall Co., 201 NW
401; 203 NW 1.

39-a1. “Taxable property” de-
fined. “Taxable property” embraces
“moneys and ecredits” within the
meaning of this section. Mack v
Ind. Sch. Dist., 200-1190; 206 NW
145.

410. Property considered. All
property within the corporate l1m-
its, whether subject to assessment
for city purposes or not, is to be
taken into account in determining
whether the indebtedness exceeds
the five per cent limit. Windsor
v Des M., 110-175; 81 NW 476.

40-al. Tax as asset. In the
marshaling of the assets and lia-
bilities of a municipal corporation
on the issue whether the debts of
the corporation are In excess of
constitutional limitation, a duly
levied and collectible tax must be
deemed a municipal asset, in the
absence of proof showing the defi-
nite purpose of the tax and, if for
current expenses, that legal obliga-
tions have been or necessarily will
be created, sufficient to offset said
tax fund. Holst v Cons. Ind. Sch.
Dist.. 203-288; 211 NW 398.

41. Valuation of property. The
valuation furnishing the basis for
determining whether the limit of
‘ndebtedness has been exceeded 1s
the aggregate value of all the
property, real and versonal, re-
turned by the assessor for taxation
and not the taxable value of twen-
ty-five per cent of the actual value
as provided in the code. Nash v
Council Bluffs, 174 Fed 182; Hal-
sey v Belle Plaine, 128-467; 104
NW 494: Mziller v City, 188-014;
176 NW 373.

42. Tax lists. The tax lists are
not made until after the equaliza-
tion in June, and are not completed
until after the levy of taxes 1n
September. And where a tax was
voted in May, which was In excess
of the five per cent limit as based
upon the tax list of the previous
vear, held, that it was not proper
to consider the assessor’s lists of
the current year as showing that
such tax was not in excess of the
constitutional limit. Wilkinson »
Van Orman. T0-230; 30 NW 495.

43. Omitted property. Where
it appeared that certain lands in-
cluded in the tax list were not

s b W
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valued therein, and that the taxes
thereon were marked paid, held,
that evidence as to the value of
such lands was admissible, to show
the indebtedness of the corporation
subject to the right of defendant
to show the rate per cent of the
taxes and the amount paid, and
thus ascertain the assessed wvalue.
Wormley v Distriet Tp., 45-666.

44. Cash on hand. Outstanding
bonds and warrants should be re-
duced by the amount of available
cash on hand in determining the
actual debt. M:iller v City, 188-514;
176 NW 373.

45. Outstanding current war-
rants offset by current taxes. In
determining the constitutional limit
of indebtedness of a municipal cor-
poration, outstanding warrants rep-
resenting expenses for the current
year are not deemed a “debt’”, when
the current and collectible taxes for
such current year are ample to pay
such warrants. Trindle v Cons.
Ind. Sch. Dist., 202 NW 3177.

46. Available assets—taxes lev-
led. In ascertaining the whole re-
sources of a city, taxes levied
should be regarded as available
assets up to the time of the annual
tax sale, but after that period the
burden is on the city to show that
such taxes have any value which
‘an be counted as available for the
purpose of meeting a proposed in-
debtedness. French » Burlington,
42-614,

47. Uncollected taxes. In ascer-
taining the entire indebtedness with
reference to the constitutional lim-
itation, uncollected taxes and the
levy for the current year will not
be taken into account as reducing
such indebtedness (explaining
French v Burlington, 42-614).
Council Bluffs v Stewart, 51-385;
1 NW 628.

48. Anticipation of ordinary
revenues. The right to anticipate
ordinary revenues does not extend
beyond the current year, nor can
it be exercised as to such revenues
for any purpose beyond the pay-
ment of ordinary expenses. Swan-
son v Ottumwa, 118-161; 91 NW
1048; See Windsor v Des M., 110-
175; 81 NW 476.

49. Anticipation of special reve-
nues, A city may anticipate spe-
cial revenues to be derived by some

§3

fixed and definite plan of special
taxation extending over a period of
years to meet some extraordinary
expenditure. Swanson v Ottumwa,
118-161; 91 NW 1048; See Wind-
sor v Des M., 110-175; 81 NW 476.

50. Void bonds as indebtedness.
Where bonds are void because is-
sued 1n excess of the constitutional
limitation, they are not to be con-
sidered in estimating the amount
of indebtedness, and the fact that
subsequently these bonds have been
pald by money obtained from the
selling of another series of void
bonds which have since been re-
pudiated will be immaterial. Ash-
uelot Nat. Bank v Lyon Co., 81
Fed 127; Lyon Co. v Ashuelot Nat.
Bank, 87 Fed 137; German Ins. Co.
v Manning, 95 Fed 597.

ol. Void warrants as indebted-
ness. The amount of outstanding
illegal warrants cannot be taken
Into account in determining whether
bonds are in excess of the limita-
tion of indebtedness, even though
the proceeds of the bonds are used
in extinguishing such warrants.
Keene Fiwe Cent Sav. Bank v Lyon
Co., 97 Fed 159,

ol-a.—Computation of assets and
liabilities. In the marshaling of
the assets and liabilities of a mu-
nicipal corporation on the issue
whether the debts of the corpora-
tion are in excess of constitutional
l[imitation, collected and uncollected
taxes and tuition due the munici-
pality cannot be deemed an asset
when it is shown that the current
expenses of the municipality will
consume the entire amount of said
taxes and tuition; otherwise as to
municipal property available for
sale. Trepp v Sch. Dast., 213-944 ;
240 NW 247,

51-b. Tax list conclusive. On
the issue whether the indebtedness
of a municipal corporation exceeds
the constitutional limitation, the
court cannot add other property to
the “last state and county tax list”.
I'repp v Sch. Dist., 213-944: 240
NW 247.

p1-c. Unconstitutional municipal
indebtedness not curable. The
legislature has no constitutional
power to authorize a tax levy or a
bond issue to pay, in whole or in
part, a constitutionally prohibited
Indebtedness. More concretely, if
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a municipality creates an indebted-
ness which is in part valid, and in
part constitutionally invalid, the in-
valid part may not be cured (1)
by the voting of a tax to pay or
reduce the indebtedness, or (2) by
the issuance of bonds, and the ap-
plication of the proceeds thereof to
the same purpose. Trepp v Sch.
Dust., 213-944; 240 NW 247,

51-d. Partly void warrants.
There can be no recovery on mu-
nicipal warrants given in payment
of part of a total purported in-
debtedness, part of which is void
because In excess of constitutional
debt limitation. In other words.
recovery, In so far as permissible.
must be had in some }H‘tiwvmlinw:;
other than on said \\':n't"un;:-
Trepp v Sch. Dist., 213-944: 9240
NW 247, T

II1 INVALIDITY OF PORTION OF
INDEBTEDNESS

52. Portion within limit valid
If a part of the indebtedness L'l‘{‘:
ated by the issuance of bonds is in
excess of the constitutional limit
the portion within the limit will' be
V_Elllt’l and enforced, while the pniu
tion beyond the limit wil] be lu_xli
void. McPherson » Floster 1l“lg{(
Reynolds v Lyon Co., 191-733. o
NW 1096; See Anderson v Opins
Fare Ins. Co., 88-579: 55 N\Vf‘%}(:;&

3. Proceeds used to pay valid
debts. Bonds issued in exoess (1‘
the constitutional 1in‘ait:1t-idf'.n.h -Ur
be enforced to the extent that tlln‘*l'}"
proceeds were used in 1‘1;1\:i11 A : 11}}‘
alid prior indebtedness _f_.f{]
i;{c I:m. Co. v Lyon Co., 95 {[::J:!l
320; Ewverett v Ind, Sch, Dist 109
Fed 529; 109 Fed 697 R U

54. Method of
portion. In case a portion of the
ho_nn:lsl 1ssued is in excesc of 1[1 ’l ¥
stitutional limit, the h'r;'h-i-rr'wt‘ﬂm‘
entire series of honds m*l;j’ s the
maintaining a suit ip L;.-H;i‘l\,“lym_ e
termine the portion of ] 2 de-
which is valid and tirlfn_n-u-llu]ﬂ debt
to have such amount o @ and
s Sns fl.ln__(lwnttl portioned
Aetna Lafe Ins. Co --,~ -[ - hF':MMLH'
Fed 329: 95 Fed ':J...);_‘.””ff Co., 44
Ind. Sch Dist.. 1092 hlnj. ]r'.-’:;:w” =
]*‘_('(.1 ﬁ“T; J]!'--'P;H“-;-M,”“{'{ | f_l_‘.i‘L 109
43-48. ‘ v B oster,

09. Burden of
claimed that a p

entorcing valid

l}r[]'”f‘ If. :
art ot th