SANITARY DISPOSAL PROJECT: Solid waste transfer station. Iowa Code
§§ 455B.301, 455B.305 (1999). Solid waste transfer stations are
sanitary disposal projects within the meaning of Iowa Code section
455B.301(18) (1999) for which permits are required pursuant to Iowa
Code section 455B.305 (1999). (Doff to Asell, Interim Director,
Towa Department of Natural Resources, 11-29-00) #00-11-6(L)

November 29, 2000

Lyle W. Asell, Interim Director

Towa Department of Natural Resources
Wallace State Office Building

L OCAL

Dear Mr. Asell:

You have requested an opinion of the Attorney General
concerning the requirements for operation of solid waste transfer
stations in Iowa. Specifically, vyou ask whether solid waste
transfer stations are required to obtain permits from the
Department of Natural Resources (DNR) pursuant to Iowa Code section
455B.305 as "sanitary disposal projects" as defined in Iowa Code
section 455B.301(18).

Towa Code section 455B.305 provides that "[t]lhe director!
shall issue, revoke, suspend, modify, or deny permits for the
construction and operation of sanitary disposal projects." Iowa
Code § 455B.305(1) (1999). The term "sanitary disposal project" is
defined by statute as "all facilities and appurtenances including
all real and personal property connected with such facilities,
which are acquired, purchased, constructed, reconstructed,
equipped, improved, extended, maintained, or operated to facilitate
the final disposition of solid waste without creating a significant
hazard to the public health or safety, and which are approved by
the executive director.”" Iowa Code § 455B.301(18) (1999) (emphasis
added) .

The term "transfer station" is defined by Department rules as

! As used in TIowa Code chapter 455B, "'[d]irector' means the
director of the department or a designee." TIowa Code § 455B.101(2)
(1999) . "'Department' means the department of natural resources

created under section 455A.2." TIowa Code § 455B.101 (1) (1999).



"a fixed or mobile intermediate solid waste disposal facility for
transferring loads of solid waste, with or without reduction

of volume, to another transportation unit." 567 IAC 100.2. You
indicate in your letter that transfer stations ordinarily vary from
semi-trailers that accept loads directly from other trucks, to
permanent facilities that sort waste to remove recyclables, compact
the solid waste, and reload it for transportation. The narrow
issue then is whether transfer stations are facilities used to
facilitate the final disposition of solid waste.

In interpreting statutes, the ultimate goal is to give effect
to the legislature's intent. T & K Roofing Co. v. TIowa Department
of Education, 593 N.W.2d 159, 162 (Iowa 1999); Bernau v. Iowa
Department of Transportation, 580 N.W.2d 757, 761 (Iowa 1998). 1In
the absence of a statutory definition or an established meaning in
the law, words in a statute are given their ordinary and common
meaning. Iowa Code § 4.1(38); T & K Roofing Co., 593 N.W.2d at
162. The Iowa Supreme Court has further held that environmental
statutes should be given a liberal -- not a narrow -- construction.
State ex rel. Miller v. DeCoster, 596 N.W.2d 898, 902 (Iowa 1999);
State ex rel. TIowa Department of Natural Resources v. Grell, 368
N.W.2d 139, 141 (Iowa 1985).

In common parlance, the term "facilitate" means "to make
easier." Matter of Kaster, 454 N.W.2d 876, 879 (Iowa 1990);
Webster's Ninth New Collegiate Dictionary 444 (1983). Applying
this definition, it seems clear that a fixed or mobile intermediate
solid waste disposal facility for transferring loads of solid
waste, with or without reduction of volume, to another
transportation unit, is a facility which makes easier the final
disposition of solid waste. Accordingly, we conclude that solid
waste transfer stations are sanitary disposal projects within the
meaning of Iowa Code section 455B.301(18), for which permits are
required pursuant to Iowa Code section 455B.305.

Sincerely,

DAVID L. DORFF
Assistant Attorney General
Environmental Law Division
(515) 281-5351






STATE OFFICERS AND DEPARTMENTS: DEPARTMENT OF REVENUE AND
FINANCE: Duration of authority to collect fee. House File 2545, 78" G.A., 2d Sess.

§ 28 (lowa 2000). The authority of the director of revenue and finance to charge a fee
to recover the cost of administering local option sales taxes, set forth following the
appropriation of funds to the department of revenue and finance for the fiscal year
ending June 30, 2001, in House File 2545, 78" G.A., 2d Sess. § 28 (lowa 2000),
continues in force until abrogated by future action of the legislature. (Mason to Bair,
Director, lowa Department of Revenue and Finance, 10-19-00)  #00-10-1

October 19, 2000

G. D. Bair

Director

lowa Department of Revenue and Finance
Hoover State Office Building

LOCAL

Dear Mr. Bair:

You have requested a formal opinion regarding your authority to charge a fee to
recover the cost of administering local option sales taxes. That authority is set forth in
the following provision of House File 2545, 78" G.A., 2d Sess. § 28 (lowa 2000):

The director of revenue and finance may charge a fee
to recover the direct costs of administration related to the
collection and distribution of a local sales and services tax
imposed pursuant to chapters 422B and 422E. The fee
revenue shall be treated as repayment receipts as defined in
section 8.2 and shall be used to pay the direct costs of
administering chapters 422B and 422E.

For the reasons stated below, it is our opinion that your authority to charge a fee to
recover the cost of administering local option sales taxes continues in force until
abrogated by future action of the legislature.

The differing opinions you have encountered as to whether you have continuing
authority to charge the fee in question likely arise because section 28 of House File
2545 also contains the appropriations for your department for the fiscal year ending
June 30, 2001. Also, the fee revenue collected is to be treated as “repayment receipts”
as defined in section 8.2, meaning as “moneys collected by a department or
establishment that supplement an appropriation made by the legislature.” The
language of section 28 does not, however, specify that the fee revenue is to
supplement only the one year’s appropriation made to the Department in that section.
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There are numerous other provisions in the lowa Code which authorize the collection of
fees or other payments to be considered repayment receipts as defined in section 8.2.
See, e.g., lowa Code §§ 10A.107, 22.3A(2), 135.11A, 272C.6(6), 455B.203A(6),
475A.6, 505.7(7), 524.207(3), 533.67(3), and 546.10(4) (1999). They all appear to give
continuing authority to collect the specified fees beyond the next fiscal year, regardless
of the relationship between repayment receipts and an appropriation.

Unless a statute explicitly provides otherwise, it continues in force until abrogated
by subsequent action of the legislature. Franconia Associates v. United States, 43 Fed.
Cl. 702, 708 (Cl. Ct. 1999); 2 N. Singer, Sutherland Statutory Construction § 34.01, at
31 (5™ ed. 1993)." “[L]egislative intent that a statute operate temporarily must be clearly
stated in the act itself or in a related statute.” Sutherland § 34.04, at 33. The lowa
Supreme Court often cites Sutherland Statutory Construction when interpreting
statutes. See, e.qg., lowa Comprehensive Petroleum Underground Storage Tank Fund
Board v. Shell Oil Company, 606 N.W.2d 376, 380 (lowa 2000); lowa Erosion Control,
Inc. v. Sanchez, 599 N.W.2d 711, 714 (lowa 1999); State v. Wagner, 596 N.W.2d 83,
88 (lowa 1999). There is no clearly stated intent in House File 2545 that the
authorization for the Department to charge a fee to recover certain administration costs
is temporary. Indeed, the fact that the fee is to be “used to pay the direct costs of
administering chapters 422B and 422E,” implies that the legislature intended the
authority to collect the fee to continue for as long as the Department incurs such costs.
Therefore, section 28 of House File 2545 should be construed to give the Department
continuing authority to charge the fee until such future time, if ever, that the legislature
abrogates that authority.

This conclusion is further supported by the presence of other provisions in House
File 2545 which appear to have continuing effect. For example, immediately following
the provision authorizing the director of revenue and finance to charge the fee at issue
is a provision stating that the director shall prepare and issue a state appraisal manual
and its revisions without cost to a city or county. The reference to revisions of the
manual indicates that the legislature intended for the manual and revisions to be free to
cities and counties during more than just the one fiscal year for which the section 28
appropriations were made. Similarly, several other provisions in the House File 2545
appropriation bill appear to be effective past the single fiscal year for which the bill
appropriates funds. These include the preference to be given to lowa-based
transportation businesses provided for in section 3, the license fee refunds authorized
in section 5, the direction to submit an application for federal funding set forth in section
12, the payment of per diem and expenses to legislators serving on the deferred
compensation advisory board intended in section 19, the filing fee refunds authorized in

'Section 28 of House File 2545 is a valid and binding law, whether or not the
Code Editor decides to publish it in the lowa Code. See Op. Att'y Gen. No. 97-7-1(L).
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section 32, and the electronic bid notices required by section 35. Just as there is no
indication of a legislative intent to limit these various provisions to one fiscal year, there
is no reason to assume that the authority to collect a fee to recover the cost of
administering local option sales taxes is so limited.

In summary, due to the absence of a clearly stated legislative intent to the
contrary, section 28 of House File 2545 is construed to give the Department continuing
authority to charge a fee to recover the costs of administering local option sales taxes.
See 2 N. Singer, Sutherland Statutory Construction § 34.04, at 33 (5" ed. 1993).

Sincerely,

MARCIA MASON
Assistant Attorney General

MM:cml



COUNTIES; COUNTY OFFICERS; PUBLIC FUNDS: Creation of advisory board; acceptance of
gifts by advisory board; transfer of county-owned funds to nonprofit corporation for expenditure and
investment. Iowa Code §§ 12B.10, 12C.1, 28E.4, 331.401, 331.555, 350.4, 350.6, 350.7 (1999).
A county conservation board has authority to create an advisory board for such tasks as finding facts,
offering counsel, or making recommendations. An advisory board receiving gifts of money from
private donors for general or specific conservation purposes must transfer them in a timely manner
to the county conservation board. (Kempkes to Bjornstad, Dickinson County Attorney, 8-9-00)
#00-8-2(L)

August 9, 2000

Mr. Edward W. Bjornstad
Dickinson County Attorney
832 Lake St.

Spirit Lake, IA 51360

Dear Mr. Bjornstad:

You have requested an opinion about money given by private donors for conservation
purposes to an advisory board established by a county conservation board. The advisory board
apparently accepted the gifts on behalf of the county, and the county treasurer placed the money in
a separate account. You ask whether the county board of supervisors can directly transfer the money
to a nonprofit organization, not yet created, which would bear substantially the same name as the
advisory board, perform the same functions, perhaps share some or all of the same members, and
invest the money in ways the county could not lawfully invest it.

Your question implicates lowa Code chapters 12B, 12C, 331, and 350 (1999). Our
examination of those chapters leads us to conclude that a court might void such a transfer.

I

Chapter 350 is entitled County Conservation Boards. It provides for their establishment and
authorizes counties to acquire public conservation areas and to provide adequate programs of public
recreation. See lowa Code §§ 350.1, 350.11; see also lowa Code §§ 306.4(5),331.321(1)(c), 350.2,
350.3, 350.7, 350.9. Section 350.4 "authorize[s] and empower[s]" conservation boards to accept
gifts and bequests for conservation purposes. Upon their acceptance, gifts and bequests of money
become public funds under the stewardship of the county. See generally 10 E. McQuillin, The Law
of Municipal Corporations § 28.15, at 39-40 (1999).

Section 350.6 concerns the finances of conservation boards. See generally lowa Code
§ 331.427(2)(d); 1990 Op. Att'y Gen. 3 (#89-1-3(L)). Section 350.6 provides that a county shall
establish a reserve account for conservation land acquisition and capital improvement projects upon
request by its conservation board. It further provides that money "credited to the reserve account
shall remain in the reserve" until expended for projects and that interest "earned on moneys received
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from bequests and donations in the reserve account which are invested pursuant to [chapter 12C]
shall be credited to the reserve account." See generally lowa Code § 4.1(30)(c) (word "shall" in
statutes imposes a duty unless otherwise defined).

Chapters 12C is entitled Deposit of Public Funds. It governs the investment of county-
owned funds. See 1992 Op. Att'y Gen. 86, 87, 89-91; see also lowa Code § 12B.10. Counties do
not have unlimited options for investing their funds: section 12C.1 provides that they may be
deposited only in certain types of investments.

Chapter 331 is entitled County Home Rule Implementation. It generally governs the office
of county treasurer, the county's chief financial officer. Section 331.555(1) charges the county
treasurer with overseeing the county's separate accounts. Section 331.555(6) provides that a county
treasurer may jointly invest county-owned funds with specified public entities and that "[a]ll
investment of funds shall be subject to [chapter 12B] and other applicable law."

Chapter 12B is entitled Security of the Revenue. Under section 12B.10(1), county treasurers
must invest unneeded county-owned funds pursuant to statutory requirements. Those requirements
include section 12B.10(5), which restricts investments to eight specific types. See generally lowa
Code § 12B.10(2) (requiring investment of public funds to take into account safety of principal first,
liquidity second, and rate of return third), § 12B.10(3) (prohibiting trading of securities, in which
public funds invested, for purpose of speculation and realization of short-term trading profits),

§ 12B.10(5) (paragraph following "h") (prohibiting futures and options contracts).

I1.

You have asked whether the county supervisors may directly transfer county-owned funds
to the proposed nonprofit organization, which, instead of the county conservation board, would
apparently invest them as well as expend the proceeds and perhaps the principal for conservation
purposes. You indicate this transfer rests upon a belief that nonprofit organizations would not be
subject to the statutory restrictions imposed on the investment of county-owned funds. It is the
investment of these public funds, then, and not their expenditure for a legitimate public purpose,
which requires analysis.

A

Conservation boards have authority under section 350.7 to "do any and all things necessary
or convenient" for the implementation of chapter 350. We believe that this broad charter
encompasses the creation of advisory boards for such purposes as finding facts, offering counsel, or
making recommendations. Cf. 1996 Op. Att'y Gen. 96 (#96-5-1(L)) (county hospital trustees,
authorized by statute to do "all things necessary" to further operations of county hospital, have
authority approaching county home-rule authority).
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We understand that the resolution establishing the advisory board provides it "shall act in an
advisory capacity" on matters "relating to the construction, operation and improvement" of the
county trail system. This enabling act appears to limit the advisory board's functions to such tasks
as finding facts, offering counsel, and making recommendations about that system. See Donahue
v. State, 474 N.W.2d 537, 539 (Iowa 1991) ("advisory boards" exercise no policy-making power and
none of their factfindings bind parent agencies); 1994 Op. Att'y Gen. 1 (#93-1-3(L)); Webster's Ninth
New Collegiate Dictionary 17 (1979) (verb "advise" means to give information or notice, to inform,
or to take counsel; noun "advice" means a recommendation regarding a decision or course of
conduct, counsel, or information or notice given). It does not appear to include the power to decide
whether to accept gifts of money for conservation purposes -- a decision that may require an exercise
of discretion when conditions attach to such gifts.

Obviously, private donors could choose to leave gifts of money on an advisory board's
doorstep for general or specific conservation purposes. We point out that the advisory board in such
instances would have the role of a mere conduit and the responsibility of delivering the money in a
timely manner to the county conversation board for its acceptance or rejection.

(B)

"[A] long-standing state scheme restrict[s] the investment authority of [counties and other]
political subdivisions." 1988 Op. Att'y Gen. 87, 88. The investment options available under this
state scheme can be fairly described as conservative in nature and protective of principal. See
generally lowa Code chs. 12B, 12C. Although these investments normally generate a relatively low
rate of return, they further a presumably more important legislative purpose: guarding againsta loss,
great or small, of public funds.

Regarding the investment as well as the expenditure of money privately donated for county
conservation projects, chapters 12C and 350 in particular outline the duties of three public offices:
county supervisors, county treasurers, and county conservation boards.

Under chapter 350, money credited to a conservation board's reserve account shall remain
there until expended by the conservation board for conservation projects; and interest earned on
donated money, placed in the reserve account and invested pursuant to chapter 12C, shall be credited
to that account. lowa Code § 350.6. Under chapter 12C, county treasurers have exclusive authority
over the investment of county-owned funds; although county supervisors designate the depositories
for these funds, they cannot create investment advisory committees to assist county treasurers in

making investments. 1992 Op. Att'y Gen. 86, 91. County supervisors, like county treasurers, must
comply with chapter 12C in the management of county-owned funds. Iowa Code § 331.401(1)(n).

If the county supervisors cannot instruct the county treasurer on investing county-owned
funds, and if the county treasurer cannot invest such funds inconsistent with chapter 12C, then a
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court might void the county supervisors' direct transfer of county-owned funds to a nonprofit
organization that would invest them in ways inconsistent with chapter 12C. To paraphrase an earlier
opinion, "What cannot be lawfully done by a public agency cannot be delegated to a private entity."
1988 Op. Att'y Gen. 112 (#88-10-2(L)). Cf. 15 E. McQuillin, The Law of Municipal Corporations
§ 39.47, at 164 (1995) (legislature may regulate the holding of public funds, and local ordinance
cannot change such regulation).

Investment of public funds must strictly follow legislative commands, 63C Am. Jur. 2d
Public Funds § 5, at 229 (1997), and a court, mindful of the public protections underlying chapter
12C, would likely scrutinize such a direct transfer to a county's apparent alter ego, see 1998 Op. Att'y
Gen.  (#98-1-3);see also 1980 Op. Att'y Gen. 317 (#79-8-2(L)) (quasi-state agencies "may often
find themselves bound by restrictions prescribed in laws affecting state agencies"). Cf. Dyer v. City
of Des Moines, 230 Iowa 1246, 300 N.W. 562, 566 (1941) (city forced to take custody of funds
possessed by private entity, who, on city's behalf, collected fees for automobile testing and placed
them in bank of its own choice: such city-owned funds must be "handled in the same manner as in
which all other funds of the city are handled"). We point out that public funds do not necessarily
lose their public character merely because a private entity happens to possess them. See 1994 Op.
Att'y Gen. 71
(#93-12-3(L)); see also 1998 Op. Att'y Gen.  (#98-1-3).

A court will construe legislative acts so as to effect, rather than defeat, their underlying
purposes. lowa Fed. of Labor v. lowa Dep't of Job Serv., 427 N.W.2d 443, 445 (Iowa 1988); 1996
Op. Att'y Gen. 83 (#96-3-2(L)). Chapter 12C obviously seeks to protect the integrity of public
treasuries; accordingly, the General Assembly has instructed that ambiguities in applying section
12C.1 will "be resolved in favor of preventing the loss of public funds on deposit." Iowa Code
§ 12C.1(4). Although counties may cooperate with private entities, e.g., 1999 lowa Acts, 78th. G.A.,
S.F. 51 (county conservation boards), and, under certain conditions, properly delegate the
performance of statutory duties and powers to private entities, see 1992 Op. Att'y Gen. 104, 107-08;
see also Iowa Code §§ 12B.10(5), 28E.5(2), such delegations cannot effectively defeat statutory
prohibitions. In this vein, a court will consider the spirit as well as the text of a prohibition in
determining a possible violation. E.g., Goodell v. Humboldt County, 575 N.W.2d 486, 515 (Iowa
1998); Kane v. City of Cedar Rapids, 537 N.W.2d 718, 721 (Iowa 1995); Hahn v. Clayton County,
218 lowa 543, 255 N.W. 695, 697 (1934).

I11.

In summary: A county conservation board has authority to create an advisory board for such
tasks as finding facts, offering counsel, or making recommendations. An advisory board receiving
gifts of money from private donors for general or specific conservation purposes must transfer them
in a timely manner to the county conservation board. A court might void a county's direct transfer
of county-owned funds to a nonprofit organization that, in addition to expending them on the
county's behalf, would invest them in ways the county could not lawfully invest them.
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Sincerely,

Bruce Kempkes
Assistant Attorney General



INCOMPATIBILITY: Natural Resources Commission; County Conservation Board. lowa
Code ch. 350; 455A; 456A; 461A; Iowa Code §§ 350.2, 350.4, 350.7, 350.11; 455A.5,
455A.19; 456A.19; 461A.32,461A.79. The common law doctrine of incompatibility of
office does not prohibit dual appointment to the Natural Resources Commission and to a
county conservation board. Towa Code section 455A.5(1) does not authorize a member of
the NRC to serve on a county conservation board, but supports the conclusion that the
common law doctrine of incompatibility does not prohibit these dual appointments. A
person who is appointed to both public offices should be careful to avoid the conflicts of
interest that will likely arise. (Pottorff to Black, State Senator,

9-15-00) #00-9-1

September 15, 2000

The Honorable Dennis H. Black
State Senator

5239 E. 156 Street S.

Grinnell, Iowa 50112

Dear Senator Black:

You have requested an opinion on whether a person can serve as a member of the
Iowa Natural Resources Commission (NRC) and, at the same time, serve as a member of a
county conservation board. We conclude that incompatibility does not prohibit dual
appointments, but caution against dual appointments that will likely confront a person
repeatedly with conflicts of interest.

The common law prohibits a person from occupying incompatible public offices.
State ex rel. LeBuhn v. White, 257 lowa 606, 608, 133 N.W.2d 903, 904 (1965).
Incompatibility

is not concerned with how a person performs in office or how
a person executes the duties of the office. The doctrine of
incompatibility is concerned with the duties of an office apart
from any particular office holder. Consequently, the question
of incompatibility can be resolved by comparing the respective
duties of the two offices in question and examining how the
duties relate. In contrast, when one discusses conflict of
interest one must look to how a particular office holder is
carrying out his or her official duties in a given fact situation.
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1982 Op. Att’y Gen. 220, 221.

To determine whether two offices are incompatible, the courts look to the statutory
powers and duties of the offices. If the statutes show a “definite and clear incompatibility
exists,” it is “contrary to public policy for one person to hold the offices concurrently.”
State ex rel. LeBuhn v. White, 257 Iowa at 611, 133 N.W.2d at 905-06; State ex rel
Crawford v. Anderson, 155 Towa 271, 136 N.W. 128 (Iowa 1912). This can occur, for
example, where one office “is subordinate to the other and ‘subject in some degree to its
revisory power,” or where the duties of the two offices ‘are inherently inconsistent and
repugnant’.” Id. lowa at 271,136 N.W. at 128, quoting from State v. Bus, 135 Mo. 325, 36
S.W. 636 (1896). This office narrowly construes the incompatibility doctrine and applies it
cautiously to avoid infringing on the interests of those seeking to hold public office and to
avoid infringing on the interests of those seeking to have their choice of public officials
respected. 1994 Op. Att’y Gen.35(#93-9-1(L)); 1994 Op. Att’y Gen.1(#93-1-2(L)); 1982
Op. Att’y Gen. 16 (#81-1-8(L)). In keeping with these principles, we will conclude that
two offices are incompatible as a matter of law only where definite and clear statutory
inconsistencies will arise in performing important statutory functions of the offices.

The doctrine of incompatibility only applies to “public offices” and not mere
positions of public employment. 1982 Op. Att’y Gen. at 224. If two public offices are
incompatible a person ipso facto - "by the fact itself"- vacates the first public office held
upon the acceptance of the second public office. State ex rel. LeBuhn v. White, 257 lowa
at 610-11, 133 N.W.2d at 905-06; 1994 Op. Att'y Gen. 35 (#93-9-1(L)); 1982 Op. Att’y
Gen. at 221.

Based on our prior opinions, membership on the NRC and membership on a county
conservation board are each “public offices” to which the doctrine of incompatibility
applies. We have previously concluded that membership on the former Natural Resources
Council, now part of the Environmental Protection Commission, constitutes a public office.
See 1960 Op. Att'y Gen. 218 (#59-1-16(L)). Membership on the Natural Resources
Commission includes the same attributes of a public office. See 1996 Op. Att'y Gen. 97
(#96-10-2(L)) (elements of public office generally include legislative creation of position;
legislative delegation of sovereign power to position; legislative definition of position's
duties; performance of duties independent and without control of superior power other than
law; permanency and continuity in the position). See generally State v. Spaulding, 102
Iowa 639, 72 N.W. 288,290 (1897). We have also previously concluded that membership
on a county conservation board constitutes a public office. 1992 Op. Att'y Gen. 172, 175;
1970 Op. Att'y Gen. 763, 764. Accordingly, membership on the NRC and membership on a
county conservation board are each “public offices.”
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In order to determine whether these two public offices are incompatible, we turn to
the statutory duties of each position. County conservation boards are created either by
passage of the proposition by a majority of the voters, or after January 1, 1989, by statute.
Iowa Code §§ 350.2, 350.11 (1999). Members in either case are appointed by the board of
supervisors. Iowa Code §§ 350.2, 350.11. The boards so formed

shall have the custody, control and management of all real and
personal property heretofore or hereafter acquired by the county
for public museums, parks, preserves, parkways, playgrounds,
recreation centers, county forests, county wildlife areas, and
other county conservation and recreation

purposes . . ..

Iowa Code § 350.4. A county conservation board, therefore, has the custody, control, and
management of its county's conservation areas and facilities. See lowa Code § 350.1.

The members of the NRC are appointed by the governor and are vested with
authority over proposals for acquisition or disposal of state lands and waters relating to
state parks, recreational facilities, and wildlife programs, submitted by the director. lowa
Code §§ 455A.5(1), 455A.5(6). Because the NRC shares conservation goals in common
with the county conservation boards, the duties of the NRC members may intersect with the
duties of the county conservation board members. The NRC participates in the transfer of
state property to the county conservation boards. Iowa Code § 350.4(2). The NRC is also
vested with authority over the distribution of grant funds to county conservation boards.
Iowa Code §§ 455A.19, 456A.19. In order to determine whether the statutory duties
preclude a member of the NRC from serving as a member of a county conservation board
as a matter of law, we must examine the duties of each office more closely with respect to
these functions.

Transfers of Land

An analysis of the respective statutory duties of the NRC and the county
conservation boards in transferring public lands reveals related, but not necessarily
incompatible, duties. As noted above, the lowa Supreme Court has found public offices
incompatible where one body is subordinate to, or has revisory decision making authority
over, another body. In State ex rel. LeBuhn v. White, 257 lowa at 610-11, 133 N.W.2d at
905-06, the Court concluded that membership on the local school board and on the county
board of education were incompatible where the local school board was subordinate to, and
subject to the revisory authority of, the county board of education on matters of curriculum,
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transportation to school, merger of school districts and adjustment of district boundaries. In
these matters, decisions of the local school board were subject to approval of, review by, or
appeal to, the county board of education.

Applying the principles articulated in White, we do not believe the statutory duties
of the county conservation boards are subordinate to, or subject to the revisory power of,
the NRC to a degree which renders the offices incompatible as a matter of law. Upon
request of a county conservation board, the NRC may transfer to the board land and
buildings owned or controlled by the DNR and not devoted or dedicated to any other
inconsistent public use. lowa Code § 350.4(2). The decision whether to transfer any land
and buildings to a county conservation board, however, rests in the discretion of the
Executive Council." The NRC may only recommend action to the Executive Council.
Iowa Code § 461A.32 ( “Upon request by resolution of any city or county or any legal
agency thereof,” the Executive Council “may, upon majority recommendation of the
[NRC], convey ... such public lands under the jurisdiction of the commission as in its
judgment may be desirable for city or county parks.”). Accordingly, the board requests and
the NRC recommends, but the Executive Council decides, whether a request from a county
conservation board for a transfer of land and buildings will be granted. Because decision
making rests in a separate agency, we do not consider the roles of the NRC and the county
conservation boards in this process to be incompatible.’

Allocation of Grant Funds

An analysis of the respective statutory duties of the NRC and the county
conservation boards in allocation of grant funds similarly reveals related, but not
necessarily incompatible, duties. Grant funds are allocated to the county conservation

' The Executive Council is composed of the Governor, the Secretary of State, the
Auditor of State, the Treasurer of State and the Secretary of Agriculture. Iowa Code
§ 7D.1.

> The NRC and the county conservation boards have additional duties concerning
certain land transactions which do not raise significant incompatibility issues. The NRC
may enter into agreements with county conservation boards to share the costs of
acquisition projects. Iowa Code § 461A.79. Further, the county conservation boards
must file with the NRC “all acquisitions or exchanges of land within one year.” Iowa
Code § 350.4(3).
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boards in two ways. First, the Department of Natural Resources (DNR) credits money from
the Fish and Game Protection Fund to the County Conservation Board Fund to provide
grants to county conservation boards to fund projects within the scope of

chapter 350. Grant applications are then submitted by the boards to the NRC. Iowa Code §
456A.19. Second, the DNR credits money from the lowa Resources Enhancement and
Protection Fund to County Conservation Account to award competitive grants to the
counties. Iowa Code § 455A.19(1)b(3). We consider these grant allocation processes in
turn.

The county conservation boards may make grant applications to the NRC under
Iowa Code chapter 456A for money from the County Conservation Board Fund. However,
making applications for these grants is not a statutory duty of the county conservation
boards. Rather, it is a discretionary power that may or may not be exercised by the boards.
See lowa Code §§ 456A.19, 350.4(1)-(10). We cannot conclude that the mere possibility
that a discretionary grant application could be made by a county conservation board would,
as a matter of law, prohibit someone from serving as a member of that board and the NRC
on grounds of incompatibility. We recognize that a grant application from one body to
another certainly could create divided loyalties for a person who serves on both bodies. See
Wilson v. Iowa City, 165 N.W.2d 813, 819 (1969). This conflict of interest, however, may
be resolved by abstention from participation in particular grant applications if the situation
actually arises.” In this respect, the conflict presented is not unlike the conflict presented
when any two public bodies contract with each other. Participation on both sides of the
contractual relationship would not render the two public offices incompatible, but could
create conflicts of interest.

As an alternative source of grant funds, twenty percent of the money deposited in the
Iowa Resources Enhancement and Protection Fund by the Director of the DNR is allocated
to the County Conservation Account. Of this twenty percent: thirty percent is allocated to
each county equally; thirty percent is allocated to each county on a per capita basis; and
forty percent is allocated to an account in the state treasury for the NRC to award to
counties by a project selection committee on a competitive grant basis. lowa Code §
455A.19(1)b(1)-(3). The committee, in turn, is composed of two DNR staff members and
two county conservation board directors - all appointed by the Director of the DNR - and

> Rules promulgated by the NRC address conflicts of interest that may arise when
projects are submitted to the NRC by a county conservation board. The rules require that
an individual with a conflict of interest refrain from participating in discussions and
abstain from voting. 571 IAC 33.21.
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one person selected by a majority vote of the other appointees. The NRC is directed by
statute to establish by rule “procedures for application, review, and selection of county
projects submitted for funding.”* Iowa Code § 455A.19(1)b(3).

The NRC award of competitive grants to the counties under lowa Code section
455A.19(1)b(3) similarly fails to demonstrate incompatible statutory duties. Awards of
grants by the NRC under section 455A.19(3)b(3) are made by a Project Planning and
Review Committee. Iowa Code § 455A.19(1)b(3) (“Upon recommendation of the project
planning and review committee, the director shall award the grants.”). Although the NRC
promulgates rules governing the grant procedures, neither members of the NRC nor
members of the county conservation boards serve on this committee. The county
conservation boards are represented on the Project Planning and Review Committee by
county conservation board directors, not members. A county conservation board director is
distinguishable from a county conservation board member in that the directors are
employed by the boards to carry out board policies. Iowa Code § 350.4(6).

This statutory system for allocation of grants falls short of rendering the public
offices incompatible. Although the grant money flows through the NRC to the counties,
allocation by the Project Planning and Review Committee insulates the NRC from any
incompatible statutory duty. In similar circumstances we have declined to opine that the
public offices of state legislator and school board member are incompatible based on
legislative control of appropriations to schools, where the funds are actually allocated by a
specific formula and the legislature does not “directly control the amount of money
allocated to an individual school district.” 1994 Op. Att’y Gen. 1(#93-1-2(L)). Further,
because the county conservation board directors who serve on the Project Planning and
Review Committee are employed by the boards, the directors are “employees” and not
“public officials” to which the doctrine of incompatibility applies. See 1982 Op. Att’y
Gen. at 224.

Based on our review of the relevant statutes governing transfers of land and
allocation of grants, we conclude that the common law doctrine of incompatibility does not
prohibit dual appointment to the NRC and to a county conservation board. Two additional

* Rules promulgated by the NRC provide, inter alia, for project selection criteria
under the competitive grants program. 571 IAC 33.30 et. seq. NRC rules also address
procedures for administration of private cost-sharing funds within the Open Spaces
Account, the County Conservation Account, and the City Park and Open Spaces Account
of the Resource Enhancement and Protection Fund. 571 IAC 33.1 et. seq.



Senator Dennis H. Black
Page 7

statutory provisions support this conclusion. First, the enabling act for county conservation
boards specifically addresses cooperation between the NRC at the state level and the county
conservation boards at the local level. “Any county conservation board may cooperate with
the federal government or the state government or any department or agency thereof to
carry out the purposes and provisions of this chapter.” Further, “the natural resources
commission, county engineer, county agricultural agent, and other county officials shall
render assistance which does not interfere with their regular employment.” Iowa Code §
350.7(emphasis added). The legislature, therefore, anticipated that these bodies have a
cooperative relationship, rather than a relationship in which the duties are “inherently
inconsistent” or “repugnant.” See 1982 Op. Att’y Gen. at 221.

Second, the legislature has expressly addressed the issue whether NRC members
may simultaneously serve in other public offices. Under lowa Code section 455A.5(1) the
legislature expressly prohibited NRC members from holding “any other state or federal
office,” but failed to expressly prohibit NRC members from holding offices on the county
conservation boards. Although this statute does not authorize membership on both bodies
by negative implication, it is consistent with our analysis of the common law principles.

We have declined to construe statutes prohibiting dual appointments to public
offices as completely superseding the common law, even though incompatibility is a matter
which the legislature could address by statute and thereby displace common law principles.
State ex rel. LeBuhn v. White, 257 lowa at 612, 133 N.W.2d at 906 (“The legislature could
provide that one person could serve on both boards . . . if it so desires, but in the absence of
a statute expressing such intention the common law rule of incompatibility must be
applied.”). Rather, we have construed incompatibility statutes as complementing the
common law. In 1993 our office declined to construe statutory language prohibiting
elected officials, other than statewide elected officials and members of the General
Assembly, from holding “more than one elective office at the same level of government at a
time” as rendering other offices compatible by negative implication.” 1994 Op. Att’y Gen.
35(#93-9-1(L)).

> In matters of incompatibility construction of these statutes differs from
construction of statutes under general principles of statutory construction. Generally,
when examining statutes we, like courts, are guided by the maxim “expressio unius est
exclusio alterius,” or “expression of one thing is the exclusion of another.” Marcus v.
Young, 538 N.W.2d 285, 289 (1995). “This expresses the well-established rules of
statutory construction that legislative intent is expressed by omission as well as by
inclusion, and the express mention of one thing implies the exclusion of others not so
mentioned.” Id.
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Nevertheless, we consider the legislative omission to be significant to our analysis.
Where interaction between the NRC and the county conservation boards appears repeatedly
in the governing statutes and dual appointment to these two bodies remains unaddressed in
the incompatibility language of section 455A.5(1), the omission is consistent with, and
thereby lends support to, our analysis of the common law and our conclusion that the
statutory duties are not incompatible.

Although we conclude that the two public offices are not incompatible as a matter of
law, we stress that the statutory duties thrust a person appointed to both public offices into
situations in which conflicts of interest may arise. Our opinions have emphasized the
distinction between incompatibility and conflicts of interest See 1982 Op. Att’y Gen. at
221 (“[T]his area is one which is characterized by a degree of confusion. Over recent years
there has been a tendency by commentators to intertwine the concept of incompatibility
with the concept of conflict of interest.””). While we do not wish to blur the distinctions
that have been drawn, we caution against the appointment of one person to two public
offices that will likely confront the person repeatedly with conflicts of interest.

In summary, the common law doctrine of incompatibility of office does not prohibit
dual appointment to the Natural Resources Commission and to a county conservation
board. Iowa Code section 455A.5(1) does not authorize a member of the NRC to serve on
a county conservation board, but supports the conclusion that the common law doctrine of
incompatibility does not prohibit these dual appointments. A person who is appointed to
both public offices should be careful to avoid the conflicts of interest that will likely arise.
We caution against dual appointments that will likely confront a person repeatedly with
conflicts of interest.

Sincerely,

JULIE F. POTTORFF
Deputy Attorney General
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CONSTITUTIONAL LAW: Constitutional Amendment. lowa Const. art. X, § 1.
Proposed constitutional amendments which failed to pass may not be resubmitted to the
voters without compliance with constitutional requirements that the amendments again
pass both houses of two succeeding General Assemblies. (Pottorff to Blodgett, State
Representative, 4-3-00) #00-4-1(L)

April 3, 2000

The Honorable Gary Blodgett
State Representative

State Capitol

L-O-C-A-L

Dear Representative Blodgett:

You have requested an opinion of our office concerning the legal requirements
for submission of constitutional amendments to the voters of lowa. Last year two
constitutional amendments addressing state budget and accounting practices were
submitted to the voters for approval. Prior to submission to the voters, these amendments
passed both houses of two succeeding General Assemblies. At a special election called
for that purpose in June, 1999, both amendments failed to pass.

You now ask our office whether these amendments may be resubmitted to the
voters this year, before expiration of the current General Assembly and without requiring
these amendments once more pass both houses of two succeeding General Assemblies.
It is our opinion that these amendments may not be resubmitted to the voters, unless they
are again presented to and passed by both houses of two succeeding General Assemblies.

The Iowa Constitution provides a very specific procedure for amendments. The
Constitution may only be amended by a vote of the electorate. The following procedure
must be followed in order to place amendments on an election ballot for consideration by
the voters:

Any amendment or amendments to this constitution may be
proposed in either house of the general assembly; and if the
same shall be agreed to by a majority of the members elected
to each of the two houses, such proposed amendment shall be
entered on their journals, with the yeas and nays taken
thereon, and referred to the legislature to be chosen at the next
general election, and shall be published, as provided by law,
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for three months previous to the time of making such choice;
and if, in the general assembly so next chosen as aforesaid,
such proposed amendment or amendments shall be agreed to,
by a majority of all the members elected to each house, then it
shall be the duty of the general assembly to submit such
proposed amendment or amendments to the people, in such
manner, and at such time as the general assembly shall
provide; and if the people shall approve and ratify such
amendment or amendments, by a majority of the electors
qualified to vote for members of the general assembly, voting
thereon, such amendment or amendments shall become a part
of the constitution of this state. [lowa Const. art. X, § 1]

Under this language only when proposed amendments have been passed by both houses
of two succeeding General Assemblies “then it shall be the duty of the general assembly
to submit such proposed amendment or amendments to the people. . ..” ITowa Const. art.
X, § I(emphasis added). Your question asks us to determine whether these procedural
steps, once completed, may justify repeated submission of the same amendments to the
voters.

Although we find no case that has addressed precisely the question which you
pose, the lowa Supreme Court has required strict adherence to the procedural steps set
forth in the Constitution. In Koehler v. Hill, 60 Iowa 543, 15 N.W. 609, 624 (1883), the
Court considered whether the constitutional obligation to enter proposed amendments on
the journals of each house was satisfied where the journals set out the text of the proposed
amendment that passed the House, but thereafter showed only that the Senate substituted
an amendment and that the House concurred in the Senate substitute amendment. The
Court ruled that the procedure was constitutionally flawed:

The constitution makes three steps necessary for the adoption
of an amendment, viz.: The proposal of an amendment in one
general assembly, and its entry upon the journals; the
agreement thereto by the next general assembly; and its
submission to the people, and the approval and ratification
thereof by the people. These steps are distinct, independent,
and essential. No one of them can be dispensed with.

This language suggests that the procedural steps are sequential requirements. To
resubmit failed amendments to the voters without repeating the first two steps, i.e.,
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proposal and agreement by two succeeding General Assemblies, therefore, would be
“dispensing with” constitutional requirements. See Koehler v. Hill, 60 lowa 543, 14
N.W. 738, 744, rehearing granted, 60 lowa 543, 15 N.W. 609 (1883)(“We deem it
sufficient to say that if there is any provision of the constitution which should be regarded
as mandatory, it is where the constitution provides for its own amendment otherwise than
by means of a convention called for that purpose.”). Accord Blair v. Cayetano, 73 Haw.
536, 836 P.2d 1066 (1992)(strict compliance with procedures for amending the state
constitution required); Coleman v. Pross, 219 Va. 143, 246 S.E.2d 613 (1978)(strict
compliance with procedures for amending the state constitution required).

At least one jurisdiction has rejected efforts to resubmit a constitutional
amendment to the voters without repetition of the full procedural steps required by the
state constitution. In State ex rel. Montanans for the Preservation of Citizens’ Rights et
al. v. Waltermire, 231 Mont. 406, 757 P.2d 746 (1988), the Montana Supreme Court
faced a somewhat analogous situation in which an amendment had been defeated by the
electorate by the time officials discovered that constitutional requirements concerning
publication of the proposed amendment had not been followed. Rebuffing the argument
that the remedy for these errors was simply to resubmit the proposed amendment to the
voters, the Court determined that “to permit the resubmission of constitutional initiatives
to the electorate ‘at succeeding elections’. . . would be inserting in the constitutional
provisions language not otherwise to be found there.” Id. at 411, 757 P.2d at 750.
Accordingly, the Court concluded that the full procedural steps to amend the state
constitution must be repeated.' 1d. at 412, 757 P.2d at 750-51.

This result is consistent with state statutes that govern the resubmission of failed
ballot issues to the voters. Special election statutes do not preclude resubmission of a
failed ballot issues to the voters, except where a limitation is expressly provided by
statute. Jowa Power & Light Co. v. Hicks, 228 Towa 1085, 1090, 292 N.W. 826, 828
(1940). See, e.g., 1994 Op. Att’y Gen. 115, 118 (state law not a bar to resubmission of
failed gambling proposition to the county electorate). For this reason, state statutes

frequently specify a period of time within which a proposition may not be resubmitted to
the voters. See, e.g., lowa Code § 257.27 (1999) ("If the voters do not approve adoption
of the instructional support program, the board shall wait at least one hundred twenty days
following the election before taking action to adopt the program or resubmit the

" In Montana a constitutional amendment may be initiated by petition. State ex rel.
Montanans for the Preservation of Citizens’ Rights et al. v. Waltermire, 231 Mont. at 407
-411, 757 P.2d at 747-750.
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proposition."); lowa Code § 331.207(5) (1999) ("A supervisor representation plan
adopted at a special election shall remain in effect for at least six years."). In addition to
compliance with any statutory waiting period, however, an effort to resubmit a failed
ballot issue to the voters would necessitate renewed compliance with all statutory
requirements to place the issue on the ballot. We are not aware of a statutory analog
where initial compliance with requirements to place an issue on the ballot carries
authorization to resubmit the issue more than one time if necessary to secure passage.

In summary, based on our analysis of case law in lowa and other jurisdictions, we
conclude that proposed constitutional amendments which failed to pass last year may not
be resubmitted to the voters without compliance with constitutional requirements that the
amendments again pass both houses of two succeeding General Assemblies.

Sincerely,

JULIE F. POTTORFF
Deputy Attorney General



COUNTY AND COUNTY OFFICERS; MUNICIPALITIES; SCHOOL DISTRICTS: Mileage
reimbursement for conference board. Iowa Code §§ 279.32, 331.215, 331.401, 372.13, 441.2
(1999). County supervisors who serve as members on county conference boards have a statutory
right to receive mileage reimbursement from the county for travel between their homes and
conference board meetings. Other members who serve on conference boards may seek mileage
reimbursement, to the extent provided by statute, from their respective governmental entities for

travel between their homes and conference board meetings. (Kempkes to Bonnett, Taylor
County Attorney, 8-9-00) #00-8-3(L)

August 9, 2000

Mr. Ronald D. Bonnett
Taylor County Attorney
402 Main St.

Bedford, 1A 50833

Dear Mr. Bonnett:

You have requested an opinion on mileage reimbursement for travel incurred in the
performance of official duties. You ask whether members of county conference boards may
receive reimbursement for travel between their homes and conference board meetings. After
reviewing lowa Code chapters 279, 331, 372, and 441 (1999), we conclude that only county
supervisors serving on conference boards have a right to reimbursement from the county and that
other members serving on conference boards may seek reimbursement from their respective
governmental entities.

I

Chapter 441 is entitled Assessment and Valuation of Property. Section 441.1 establishes
the office of the county assessor. Section 441.2 establishes conference boards, which, among
other things, review the proposed budgets of county assessors. See lowa Code § 441.16; 1998
Op. Att'y Gen.  (#97-7-3(L)). Section 441.2 also provides for the composition of each
conference board: it "shall consist of the mayors of all incorporated cities in the county whose
property is assessed by the county assessor, one representative from the board of directors of each
high school district of the county, . . . and members of the board of supervisors."

Chapter 331 is entitled County Home Rule Implementation. Section 331.215(2) generally
provides that a county supervisor "is entitled to reimbursement for mileage expenses incurred
while engaged in the performance of official duties." See generally lowa Code § 331.324(1)(b)
(county supervisors shall grant claims for mileage and expenses). Section 331.401(1)(j) requires
that county supervisors serve on conference boards.

Chapter 372 is entitled Organization of City Government. Under section 372.13(8), an
elected city officer "is not entitled to receive any other compensation for any other city office or
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city employment during that officer's tenure in office, but may be reimbursed for actual expenses
incurred." See generally lowa Code § 4.1(30)(c) (use of "may" in statutes confers a power unless
otherwise defined).

Governing school corporations, chapter 279 is entitled Directors -- Powers and Duties.
Section 279.32 provides that "[a]ctual and necessary expenses, including travel, [incurred by
individual members of a school corporations’ board of directors] in the performance of official
duties may be paid or reimbursed."

I1.

You have asked whether members of a county conference board may receive mileage
reimbursement for travel between their homes and conference board meetings.

Although creating conference boards, chapter 441 does not expressly authorize or
otherwise mention mileage reimbursement for their various members. We cannot imply such a
statutory right. See 1980 Op. Att'y Gen. 814 (#80-9-6(L)) (legislature must "expressly and
explicitly" authorize public officers and employees to collect mileage reimbursement).
Moreover, other chapters establishing other governmental bodies expressly require such
reimbursement. See, e.g., lowa Code § 161A.6 (soil and water conservation district
commissioners "[are] entitled to" reimbursement for mileage), § 257.48 (area education agency
members "shall be reimbursed for" mileage incurred in the performance of their duties). Such
circumstances suggest a legislative intent against creating a right to reimbursement within
chapter 441. See 1998 Op. Att’y Gen. _ (#98-1-3). Any such right, then, must lie outside
chapter 441.

County supervisors have that right pursuant to section 331.215(2), which specifically
authorizes this group of county officers "to be reimbursed for mileage incurred in traveling
between home and the courthouse on county business." 1988 Op. Att'y Gen. 24, 24. Under
chapter 331, then, the county must reimburse county supervisors for travel between their homes
and conference board meetings. See generally 1986 Op. Att'y Gen. 125 (#86-11-1(L)) (prior
opinions withstand subsequent review as long as they are not "clearly erroneous"); 1982 Op.
Att'y Gen. 197, 198 (opinions should be relied upon as law until they are overruled, revised,
withdrawn, or upset by court decision).

Even assuming they amount to "county officers or employees," see 1990 Op. Att'y Gen. 7
(#89-2-2(L)), other members serving on conference boards would not have the same right in
chapter 331 to mileage reimbursement, see 1988 Op. Att'y Gen. 24, 24. They may, however,
seek reimbursement from their respective governmental entities: in their use of the word "may,"
chapters 279 and 372 both permit cities and school corporations to provide for reimbursement if
the travel arises out of the performance of official duties. See generally lowa Code § 4.1(30)(c).
This discretionary power has historical precedent. See, e.g., 1932 Op. Att'y Gen. 43, 44
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(schools); 1926 Op. Att'y Gen. 241, 243 (cities). Accordingly, such members may seek mileage
reimbursement, to the extent provided, from their respective governmental entities for travel
between their homes and conference board meetings.

I11.

In summary: County supervisors who serve as members on county conference boards have
a right to receive mileage reimbursement from the county for travel between their homes and
conference board meetings. Other members who serve on conference boards may seek mileage
reimbursement, to the extent provided, from their respective governmental entities for travel
between their homes and conference board meetings.

Sincerely,

Bruce Kempkes
Assistant Attorney General



JUVENILE LAW: Disposition of child found to have committed a delinquent act. Iowa
Code ? 232.52(2)(e)(4)(1999). Section 232.52(2)(e)(4) provides two criteria for

placement in a state training school: 1) the child must have been previously placed in a
treatment facility outside the home, or 2) the child must have previously been placed in a
supervised community treatment program as the result of a prior delinquency
adjudication. The placement in a treatment facility outside the home need not have been
because of a delinquency adjudication. (Phillips to Bozwell, Appanoose County
Attorney, 1-18-00) #00-1-1(L)

January 18, 2000

Mr. Robert F. Bozwell, Jr.
Appanoose County Attorney
Appanoose County Courthouse
Centerville, IA 52544

Dear Mr. Bozwell:

You have requested an opinion of the Attorney General relating to lowa Code
section 232.52 (2)(e)(1999). This section sets forth the conditions that must exist before
the juvenile court may place a child in the ?state training school or other facility.? Under

this section the court may make a placement if any three of the four listed conditions are
found to exist. Prior to 1997, Iowa Code section 232.52(2)(¢)(4) read as follows:

(4) The child has previously been placed in a treatment
facility outside the child?s home.

In 1997, the section was amended to provide:

(4) The child has previously been placed in a treatment
facility outside the child?s home or in a supervised

community treatment program established pursuant to
section 232.191, subsection 4, as a result of a prior
delinquency adjudication.

Iowa Code ? 232.52(2)(e)(4)(1997) amended by 1997 lowa Acts, ch. 51, section 1
(amended language underlined).
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Your inquiry focuses on the first part of the condition, the part allowing placement
if the child has previously been placed in a treatment facility. You have inquired whether
the meaning of that part has been changed by the addition of the second part allowing
placement at the training school if the child has been previously placed 2in a supervised

community treatment program established pursuant to section 232.191,
subsection 4, as a result of a prior delinquency adjudication.? Specifically, you have

inquired, whether ?the placement in a treatment facility outside the child?s home? must
have been ?because of a prior delinquency adjudication,? or may have been ?for some
other reason, such as a Child In Need of Assistance or mental health proceeding??

Resolution of this issue affects standards for admission to the training school. If
the delinquency adjudication language is read to modify the first, original condition, then,
to some extent, the amended language tightens standards for admission to the training
school by requiring a delinquency adjudication prior to placement in a treatment facility,
when an adjudication was not previously required as a condition precedent. If the
language is not read to modify the original condition, then the amendment serves to
expand admission standards by adding an additional or alternative condition justifying the
placement of a juvenile at the state training school.

In our opinion the second interpretation described above is the more sound.
Under this interpretation the amended language was intended to expand admission
standards by providing a new alternative condition justifying admission to the training
school and should not be viewed as modifying the original placement criteria.

On its face the amended statute can be read as either requiring or not requiring a
child?s placement in a treatment facility to have been the result of a prior delinquency
adjudication. The language of the amendment may fairly be said to have created an
ambiguity in the statute. See State v. Rodgers 560 N.W.2d 585, 586 (Iowa 1997)
(providing that a statute is ambiguous if it is susceptible to more than one meaning).

Because of this ambiguity, recourse may be had to the rules of statutory
construction in interpreting the statute. lowa Code ? 4.6 (1999); Rodgers, supra, 560

N.W.2d at 586. These rules suggest that the phrase, ?as a result of a prior delinquency
adjudication? was meant to qualify only the phrase, ?supervised community treatment
program? and not to qualify, ?a treatment facility outside the child?s home.? According
to the ?doctrine of the last preceding antecedent?, qualifying words and phrases,
?ordinarily refer only to the immediately preceding antecedent.? State v. Kluesner, 389
N.W.2d 370, 371 (Iowa 1986). This doctrine suggests that the phrase, ?as a result of a
prior delinquency adjudication,? should be read to refer only to the immediately

preceding antecedent, ?a supervised community treatment program established pursuant
to section 232.191, subsection 4,? and not to the first antecedent, ?in a treatment facility
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outside the child?s home?. Thus, the type of placement described in that first antecedent
need not have been the result of a prior delinquency adjudication.

Another rule of statutory construction supports this interpretation. The word ?or?
was placed between the existing condition and the language of the amendment. ?When
the word ?or? is used in a statute, it is presumed to be disjunctive unless a contrary
legislative intent appears.? Kearney v. Ahmann, 264 N.W.2d 768, 769 (Iowa 1978). A

contrary intent does not appear in this statute. Accordingly, the amendment should not be
construed as altering the first phrase of the subsection.

We must acknowledge that at least one rule of statutory construction may suggest
a different conclusion. Some courts have found that where a qualifying phrase is
separated from its antecedents by a comma, that comma is evidence that the legislature
intended all the preceding antecedents to be qualified by the phrase, not merely the
immediately preceding one. State v. Lohr, 266 N.W.2d 1, 3-4 (Iowa 1978). Applying
this rule to the statute, the amended statute would be read as requiring all the placements
referenced therein to have been the result of a delinquent act. However, we believe it
would be unwise to conclude that the amendment had the affect of changing the existing
criteria based simply on the placement of a comma. ?[PJunctuation is seldom a highly

persuasive factor in statutory construction and will not defeat evident legislative intent.?

State v. Guardsmark, Inc., 190 N.W.2d 397, 400 (Iowa 1971). Additionally, the
qualifying phrase in lowa Code section 232.52(2)(e)(4) is separated from the antecedent
phrase by not one, but two commas:

(4) The child has previously been placed in a treatment
facility outside the child?s home or in a supervised
community treatment program established pursuant to
section 232.191, subsection 4, as a result of a prior
delinquency adjudication.

(emphasis added). The inclusion of the second comma after the phrase, ?subsection 4,?
suggests that the commas were included to set off the phrase, ?subsection 4,2 and not to
mean that both antecedents should be qualified. This supports the conclusion that the
amendment did not alter the existing law, but merely added an additional, separate criteria
for admission.

Another helpful tool in statutory construction is the examination of legislative
history. State v. Crone, 545 N.W.2d 267, 273 (Iowa 1996). The use of that tool has been
endorsed by the legislature and by the courts. See Iowa Code section 4.6(3) (1999)
(providing that the courts may consider the legislative history in determining the
legislature?s intent); see also Rathmann v. Board of Directors, 580 N.W.2d 773, 782-783

(Iowa 1998) (considering explanation given for an amendment by the Senate Judiciary
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Committee); Goodell v. Humboldt County, 575 N.W.2d 486, 494 (Iowa 1998)
(considering comments and explanation to a House File recorded in the House Journal).
According to the explanation written by the lowa House Human Resource Committee in
relation to the bill amending section 232.52(2)(e)(4):

This bill adds an alternative to the criteria which are
currently used by the Court to determine whether a
delinquent child may be placed in the state training school
or other facility. Previous placement in a highly structured
delinquency day program is added in the bill as an
alternative to the current requirement that a delinquent
child must have been previously placed in a treatment
facility outside the child?s home.

House File 545, 77" G.A., 1% Sess. (Iowa 1997). This indicates that the amendment to
Iowa Code section 232.52(2)(e)(4) was meant as an alternative to the criteria already in
use by the juvenile courts in determining whether a delinquent may be placed in a state
training school. It was not meant to change the nature of the existing criteria.

The bill explanation is significant because changes made by revision of a statute
will not be construed as altering the law unless the legislature?s intent to accomplish a
change in its meaning is clear and unmistakable. State v. Osborn, 368 N.W.2d 68, 69-70
(Iowa 1985). It is clear that the legislature intended to expand the law by adding the
alternative criteria that the child have been placed ?in a supervised community treatment

program?as a result of a prior delinquency adjudication.? The bill explanation provides
that this alternative is in addition to ?the criteria currently being used.? (emphasis
added).

To construe the amended statute as a qualification of the existing criteria would
change the meaning of the original portion of the statute. The consequence of construing
the amendment in this manner would be to change the law without clear evidence that the
legislature intended that construction. ?In construing statutes, our ultimate goal is to
effectuate the intent of the legislature.? Iowa Southern Utilities Co. v. lowa State
Commerce Com?n, 372 N.W.2d 274, 277-278 (Iowa 1985). The construction that most
reflects the legislative intent set forth in the explanation of the bill is one where the
amendment is construed as merely adding an additional criteria for the Juvenile Courts to
use in determining the disposition of a delinquent child. This additional criteria, and it
alone, is modified by the phrase, ?as a result of a prior delinquency adjudication.? The

consequences of this construction are the addition of another alternative condition and the
persistence of the existing condition in its original form.
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Accordingly, we conclude that under lowa Code section 232.52(2)(e)(4), a child?s
previous placement in a treatment facility outside the home need not have been because
of a prior delinquency adjudication. The 1997 amendment merely added the option that
the child have been previously placed in a ?supervised community treatment program?as
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a result of a prior delinquency adjudication.? We believe the legislature did not intend to
change the existing criteria.

Sincerely,

CHARLES K. PHILLIPS
Assistant Attorney General



PROFESSIONAL LICENSING BOARDS: Authority of pharmacists to administer prescription
drugs; validity of proposed rules of Board of Medical Examiners and Board of Pharmacy
Examiners governing administration of prescription drugs by pharmacists. Iowa Code

§§ 124.101, 147.76, 155A.3, 155A.4 (1999). Chapter 155A authorizes pharmacists under certain
circumstances to administer prescription drugs when they act as authorized agents of physicians
who have delegated to them the responsibility of administering prescription drugs. The Board of
Medical Examiners and the Board of Pharmacy Examiners have statutory authority to adopt rules
to implement and interpret the provisions of chapter 155A. Their proposed rules on pharmacists
administering prescription drugs fall squarely within the scope of the authority of the Boards to
adopt rules, which would receive considerable deference from a court because they deal with
matters uniquely within the expertise of the Boards. (Johnson and Kempkes to Bradley, Chair,
Administrative Rules Review Committee, 11-29-00) #00-11-7

November 29, 2000

The Honorable Clyde E. Bradley

State Representative and

Chair, Administrative Rules Review Committee
Iowa General Assembly

State Capitol

LOCAL

Dear Representative Bradley:

On behalf of the Administrative Rules Review Committee, you have requested an
opinion from this office about the authority of pharmacists to administer prescription drugs and
the authority of the lowa Board of Medical Examiners and the lowa Board of Pharmacy
Examiners to promulgate rules regarding such a practice. You state that, for a number of years,
pharmacists have been administering immunizations for influenza and pneumonia pursuant to
protocol arrangements with prescribing physicians. You further advise us that the lowa Board of
Pharmacy Examiners and the lowa Board of Medical Examiners (hereinafter “the Boards”),
acting in collaboration, have recently proposed identical sets of rules permitting pharmacists to
administer influenza and pneumococcal vaccines pursuant to certain procedures. You have
enclosed a copy of the proposed rules as part of your opinion request.

You have raised two specific questions: (1) May a licensed pharmacist administer
immunizations (prescription drugs) to patients under a protocol order issued by a licensed
physician? (2) May the lowa Board of Pharmacy Examiners and the lowa Board of Medical
Examiners promulgate rules to establish standards for the regulation of this practice?

AUTHORITY OF PHARMACIST TO ADMINISTER PRESCRIPTION
DRUGS PURSUANT TO WRITTEN PROTOCOL OF PHY SICIAN
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The activity of pharmacists is governed primarily by lowa Code chapter 155A (1999), the
lowa Pharmacy Practice Act. The purpose of chapter 155A is to regulate “the practice of
pharmacy and the licensing of pharmacies, pharmacists, and others engaged in the sale, delivery,
or distribution of prescription drugs. . ..” Towa Code §155A.2(1). Chapter 155A also controls,
to some extent, the conduct of physicians in prescribing and administering prescription drugs.

Section 155A.3(1) provides, in pertinent part, that a “practitioner or the practitioner’s
authorized agent” may administer a prescription drug by injection. A “practitioner” is defined
to include a physician. Iowa Code § 153A.3 (28). The statute defines an “authorized agent” of a
practitioner as “an individual designated by a practitioner who is under the supervision of the
practitioner and for whom the practitioner assumes legal responsibility.” lowa Code § 155A.3 (2)
(emphasis added).

Section 155A.4(2)(c) also recognizes the power of a physician to have his or her
authorized agent administer prescription drugs: “A practitioner, licensed by the appropriate state
board, [may] administer drugs to patients. This chapter does not prevent a practitioner from
delegating the administration of a prescription drug to a nurse, intern or other qualified
individual . .. under the practitioner’s direction and supervision.” (emphasis added).’

Reading sections 155A.3 (1), (2), and 155A.4 together, it is clear that a physician may
appoint a pharmacist to be his or her authorized agent for purposes of injecting prescription drugs
if : (1) the pharmacist is designated as an agent of the physician; (2) the pharmacist is a qualified
individual; (3) the pharmacist is under the supervision and direction of the physician; and (4) the
physician assumes legal responsibility for this delegation of authority. Iowa Code § 4.4(2) (entire
statute is presumed to be effective); State v. Wiseman, 614 N.W.2d 66, 67 (Iowa 2000) (courts
will interpret a statute in its entirety so as not to make any portion irrelevant or redundant).

You have noted in your opinion request that the type of “supervision” contemplated by
the proposed rules would not require the physician to be physically present when the pharmacist
administers the prescription drugs. There is no requirement in chapter 155A that the physician
be physically present when the authorized agent is administering the prescription drug. This
stands in sharp contrast to the somewhat similar statute governing controlled substances. Like
section 155A.3(1), section 124.101(1) allows a “practitioner, or . . . the practitioner’s authorized
agent” to administer a controlled substance by injection. However, section 124.101(1)(a) only
allows the authorized agent to administer the controlled substance “in the practitioner’s
presence.” The omission of a similar requirement from section 155A.3(1)(a) indicates that the

'"There is no requirement that a prescription drug order be issued when a physician or his
authorized agent “administers” the drug under these sections. In interpreting a similar statute
governing the administration of controlled substances, this office opined that “a practitioner may
delegate the administration of [a controlled substance] to a nurse or intern under his direction and
supervision without a written prescription.” 1972 Op. Att’y Gen. 308, 310.
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legislature did not intend to require that a physician be present when an authorized agent is
administering prescription drugs. See Bennett v. lowa Dep’t of Nat. Resources, 573 N.W.2d 25,
28 (Iowa 1997) (legislative intent is expressed by omission as well as inclusion, and express
mention of one thing implies exclusion of other not so mentioned).

A review of other statutes demonstrates that, if the legislature had intended to require the
physical presence of the physician when an authorized agent administers prescription drugs, the
legislature certainly knew how to say so. Compare lowa Code § 155A.3(2) (“under the
supervision of the practitioner”), § 155A.4(2)(c) (“under the practitioner’s direction and
supervision”) with lowa Code § 147.107(2) (pharmacist or physician may delegate
“nonjudgmental dispensing functions” to “staff assistants” only when verification of the accuracy
and completeness of the prescription is determined by the pharmacist or physician “in the
pharmacist’s or [physician’s] physical presence”), § 156.9(2) (1977) (under “immediate personal
supervision”), 1351.1(3) (under “direct supervision™), § 355.7(15) (under “direct personal
supervision”), § 356.3 (under “personal supervision”). See generally Estate of Smith v. Lerner,
387 N.W.2d 576, 580 (Iowa 1986) (physicians may, when appropriate, leave orders regarding the
treatment of patients for trained personnel to administer).

This conclusion is further supported by a 1979 opinion of this office concerning the
Controlled Substances Act. The statute in question was substantially identical to section 155A.4
and provided: “Nothing contained in this chapter shall be construed to prevent a physician,
dentist, podiatrist, or veterinarian from delegating the administration of controlled substances
under this chapter to a nurse, intern, or other qualified individual . . . under his or her direction
and supervision.” Iowa Code § 204.101(1) (1979). This office concluded :

This paragraph [permits] those practitioners that are licensed
physicians . . . to delegate the administration of controlled
substances to a “nurse, intern, or other qualified individual.” Once
delegation has occurred, there is no statutory or agency
requirement that the physician subsequently be present or on the
premises during actual administration of the drug to the patient.

1980 Op. Att’y Gen. 124, 127 (emphasis added).

We conclude that “supervision” of an agent who is administering a prescription drug
under the lowa Pharmacy Practice Act does not necessarily require the physical presence of a
physician. We assume, however, that the administration of some prescription drugs may require
more direction and supervision than others; the administration of different prescription drugs
may occur in a variety of situations and the requirements for the type of supervision that would
satisfy the lowa Pharmacy Practice Act might vary from case to case. We cannot, in this opinion,
define what constitutes adequate supervision in all cases.



The Honorable Clyde E. Bradley
Page 4

THE BOARDS’ AUTHORITY TO PROMULGATE RULES TO ESTABLISH STANDARDS
FOR THE REGULATION OF PHARMACISTS ADMINISTERING PRESCRIPTION DRUGS

Both the lowa Board of Pharmacy Examiners and the lowa Board of Medical Examiners
are required to adopt rules “to implement and interpret” the statutes governing the conduct of
physicians and pharmacists. lowa Code § 147.76. Of course, any rules adopted by the Boards
must be adopted pursuant to the procedures set forth in lowa Code supplement chapter 17A
(1999), the lowa Administrative Procedure Act, and must be consistent with the statutes which
are being implemented and interpreted by the Boards. Any rules adopted by the Boards which
are contrary to statute or exceed their authority will be struck down as ultra vires. Iowa Code
supplement §17A.19(10).

The proposed rules provide: “A physician may prescribe via written protocol adult
immunizations for influenza and pneumococcal vaccines for administration by an authorized
pharmacist if the physician meets these requirements for supervising the pharmacist.”

IAB Vol. XXII, No. 21, April 19, 2000, p. 1533, ARC 9786A; Id., p. 1534, ARC 9790A.

The proposed rules define who qualifies as an “authorized pharmacist” for purposes of
administering these immunizations: the pharmacist must be licensed in the state of lowa and
must have successfully completed an educational program and certification process on vaccine
administration, which is described in considerable detail in the rules. IAB Vol. XXII, No. 21,
April 19, 2000, p. 1533, ARC 9786A.

The proposed rules define a “written protocol” as being a “physician’s order for one or
more patients” which contains, among other things, information about the identity of the
physician who is authorized to prescribe drugs and who is responsible for the delegation of the
administration of the drugs; the identity of the authorized pharmacist; an identification of the
vaccines that may be administered by the authorized pharmacist, the dosages, and the route of
administration; a description of the activities the authorized pharmacist shall follow in
determining if a patient is eligible to receive the vaccine and determining the appropriate
frequency of drug administration; procedures to follow in case of life-threatening reactions; and
extensive procedures for record keeping and reporting to the physician on the administration of
drugs. Id. at 1534, 1535.

The proposed rules require the physician to adequately supervise the authorized
pharmacist and set forth standards for adequate supervision. “Physician supervision shall be
considered adequate” under the proposed rules if the physician ensures that the authorized
pharmacist is licensed and has met the required educational and certification criteria; provides an
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updated written protocol at least annually; is available by direct telecommunication for
consultation, assistance, and direction, or provides physician backup to provide these services
when the physician supervisor is not available; and is an lowa-licensed physician who has a
working relationship with an authorized pharmacist within the physician’s local provider service
area. Id. at 1534, 1535.

As noted in the discussion above, chapter 155A authorizes pharmacists to administer
prescription drugs under certain circumstances, even if no rules are adopted to interpret and
implement the provisions of chapter 155A. The Boards’ proposed rules do not create any rights
which are inconsistent with or in addition to those inherent in chapter 155A. Rather, the
proposed rules fall squarely within the statutory authority and duty of the Boards to adopt “all
necessary and proper rules to implement and interpret” the statutes governing physicians and
pharmacists. See lowa Code § 147.76.

The proposed rules describing who constitutes an “authorized pharmacist” for purposes
of administering prescription drugs certainly attempt to clarify who can be an “authorized agent”
under section 155A.3(1)(a) or a “qualified individual” under section 155A.4(2)(c) for purposes
of administering prescription drugs.

The requirement of the proposed rules that the physician “shall adequately supervise” the
pharmacist is consistent with the requirements of section 155A.3(2) and section 155A.4(2)(c).
The attempt by the Boards to set forth the requirements of a written protocol and to define what
constitutes adequate supervision in the proposed rules appears to be well within their authority to
implement and interpret the statutes governing the conduct of physicians and pharmacists.

While this office is not in a position to express an opinion on who is medically qualified
to administer prescription drugs or what constitutes adequate supervision among health care
professionals, it is noteworthy that the proposed rules are the result of a collaborative effort
between the lowa Board of Medical Examiners and the lowa Board of Pharmacy Examiners,
both of which have considerable expertise in regulating and determining appropriate standards of
conduct for their professions. The Boards have attempted by these proposed rules to define
when a pharmacist is medically qualified to administer influenza and pneumococcal vaccines.
The Boards have also attempted to define what constitutes adequate supervision of pharmacists
by physicians in these immunization programs and to define the limits of where one profession’s
responsibilities end and another’s begin. If these proposed rules are adopted, there will be a
presumption that they are valid. Dico, Inc. v. lowa Employment Appeal Bd., 576 N.W.2d 352,
355 (Iowa 1998). The Supreme Court will give considerable deference to the expertise of the
Boards in determining when a pharmacist is medically qualified to administer prescription drugs
and what constitutes adequate direction and supervision of pharmacists by physicians. Id. at 354.
“Notwithstanding the court’s ultimate responsibility to decide issues of law, when a case calls for
the exercise of judgment on a matter within the expertise of the agency, [the courts] generally
leave such decisions to the informed judgment of the agency.” 1d.
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We conclude that the proposed rules fall squarely within the statutory authority of the
Boards to implement and interpret the provisions of chapter 155A.

CONCLUSION

It is our opinion that the provisions of chapter 155A authorize pharmacists to administer
prescription drugs under certain circumstances. This may occur when the pharmacist is acting as
the authorized agent of a physician because the physician has delegated to the pharmacist the
responsibility for administering prescription drugs.?

We also conclude that the lowa Board of Medical Examiners and the lowa Board of
Pharmacy Examiners have authority under section 147.76 to adopt rules to implement and
interpret the provisions of chapter 155A. The proposed rules which have been promulgated by
the Boards fall squarely within the scope of the Boards’ authority to adopt rules, and the courts
would give considerable deference to these rules because they deal with matters uniquely within
the expertise of the Boards.

Sincerely,

Dennis W. Johnson
Solicitor General

Bruce L. Kempkes
Assistant Attorney General

* This opinion is limited to the administration of non-controlled prescription drugs only.
We express no opinion herein on the administration of controlled substances.






CONSTITUTIONAL LAW; EQUAL PROTECTION; ELECTIONS; STATE FAIR BOARD;
STATE OFFICERS AND DEPARTMENTS: Selection of State Fair Board District Directors,
Apportionment of State Fair Board Districts — lowa Code §§ 173.1, 173.2 (1999). The selection
of district directors to serve on the State Fair Board is not subject to the constitutional principle
of one person, one vote because the district directors are not popularly elected. Consequently,
proportionate representation is not necessary when apportioning the districts from which the
State Fair Board’s directors are chosen. (Lundquist to Brauns, State Representative, 8-31-00)
#00-8-7

August 31, 2000

Hon. Barry Brauns
State Representative
2264 Ridgeview Drive
Muscatine, IA 52761

Dear Representative Brauns:

This letter is in response to your request for an Attorney General’s opinion as to “whether
proportionate representation is necessary for allocating state fair board districts.” The resolution
of your inquiry is dependent upon answering whether the constitutional principle of “one person,
one vote” is applicable to the selection of district directors to serve on the lowa State Fair Board.
The current statutorily mandated selection process does not provide for the popular election of
the State Fair Board’s district directors by the public at large. Accordingly, membership on the
State Fair Board is not subject to the one person, one vote principle and proportionate
representation is not necessary when apportioning the districts from which the State Fair Board’s
directors are to be chosen.

Having first established the “one person, one vote” principle in Reynolds v. Sims, 377
U.S. 533,84 S. Ct. 1362, 12 L. Ed. 2d 506 (1964), the United States Supreme Court, has
subsequently declared that:

whenever a state or local government decides to select persons by
popular election to perform governmental functions, the Equal
Protection Clause of the Fourteenth Amendment requires that each
qualified voter must be given an equal opportunity to participate in
that election.

Polk County Board of Supervisors v. Polk Commonwealth Charter Commission, 522 N.W.2d
783, 788 (Iowa 1994) (quoting Hadley v. Junior College Dist., 397 U.S. 50, 56, 90 S. Ct. 791,
795,25 L. Ed. 2d 45, 50-51 (1970). The goal of the one person, one vote principle is to ensure
that the votes of all individuals who participate in the election of bodies that perform
governmental functions carry equal weight and significance. Polk County Supervisors, 522
N.W.2d at 788 (citing Reynolds v. Sims, 377 U.S. 533, 562-63, 84 S. Ct. 1362, 1382, 12 L. Ed.




2d 506, 527-28 (1964)).

In evaluating the applicability of the one person, one vote principle to the selection of a
particular body’s members, a threshold determination must be made as to whether that body
performs governmental functions. Polk County Supervisors, 522 N.W.2d at 788. The lowa State
Fair authority is a public instrumentality of the State of lowa, but is not considered a state agency
except for specifically enumerated purposes. lowa Code § 173.1(1999). The powers of the lowa
State Fair authority are vested in the lowa State Fair Board. Id. The State Fair Board is charged
by statute with exercising “custody and control of the state fairgrounds.” Iowa Code § 173.14.
The Board’s authorized activities include:

Holding an annual fair and exposition on the state fairgrounds.

Preparing premium lists and establishing rules of exhibitors for the state fair.

Granting permission to persons to sell items on the state fairgrounds.

Appointing security personnel and peace officers to patrol the state fairgrounds.

Erecting and repairing buildings on the state fairgrounds.

Granting permission to persons to use the state fairgrounds when 