












































CITIES: Municipal home rule; Regulation of transient merchants; county fair.  
Iowa Code §§ 9C.2, 174.3, 174.4 (2005).  Iowa Code chapter 174 vests exclusive 
control over the fairground with the officers of the fair.  A city cannot enforce a 
local ordinance governing transient merchants on a fairground at any time.  
(Moline to Saur, Fayette County Attorney, 4-20-06)  #06-4-1 
 
 
 
     April 20, 2006 
 
W. Wayne Saur 
Fayette County Attorney 
120 East Charles Street 
Oelwein, Iowa  50662 
 
Dear Mr. Saur: 
 

You have requested an opinion from this office addressing whether Chapter 
122 of West Union City Code, governing transient merchants, can be enforced as 
to persons, organizations and events on the fairgrounds at times other than during 
the annual fair.  Iowa Code chapter 174 vests exclusive control over the fairground 
with the officers of the fair.  Therefore, we must conclude that a city cannot 
enforce a local ordinance governing transient merchants on a fairground at any 
time. 

 
Analysis of this issue requires examination of the interrelationship between 

the home rule authority of Iowa cities, the statutes regulating transient merchants 
and the statutes governing county fairs.  Cities are granted home rule power and 
authority, not inconsistent with the laws of the General Assembly, to determine 
their local affairs and government. Iowa Const. art. III, § 38A.  Iowa Code chapter 
364 sets forth the powers and duties of cities. The statute essentially mirrors the 
municipal home rule amendment, providing that “[a] city may, except as expressly 
limited by the Constitution, and if not inconsistent with the laws of the general 
assembly, exercise any power and perform any function it deems appropriate to 
protect and preserve the rights, privileges, and property of the city or of its 
residents, and to preserve and improve the peace, safety, health, welfare, comfort, 
and convenience of its residents....”  Iowa Code § 364.1 (2005); see also Iowa Code 
§ 364.2(2) (2005) ("[a] city may exercise its general powers subject only to 
limitations expressly imposed by a state or city law"). 

 
Iowa Code chapter 9C provides for the licensing of transient merchants by 

the secretary of state.  This chapter explicitly recognizes the power of cities to 
regulate transient merchants by making it unlawful for a transient merchant to sell 
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goods of any kind within the state, “outside of the limits of any city . . . or within 
the limits of any city . . .  that has not by ordinance provided for the licensing of 
transient merchants,” unless merchant has obtained a license pursuant to chapter 
9C.  Iowa Code § 9C.2 (2005).  If  a city has an ordinance requiring licensing of 
transient merchants, a transient merchant must obtain a license from the city, 
rather than the secretary of state, before doing business in that city. 
 

Under this authority, West Union City has enacted Chapter 122 of the West 
Union City Code.  The ordinance requires any transient merchant conducting 
business within West Union City to first post a bond with the secretary of state, in 
accordance with chapter 9C, and obtain a license from the city.  “Any person 
engaging in peddling, soliciting or in the business of a transient merchant in the 
City without first obtaining a license” from the city is in violation of the ordinance.  
West Union City Code, § 122.03. 

 
Iowa Code chapter 174 authorizes the formation and operation of district 

and county fairs.  County fairs are organized as corporations and management 
authority for each fair rests with the officers of the corporation, commonly 
referred to as the fair board.  Iowa Code § 174.1(2), (4) (2005).  Two sections of 
chapter 174 control the outcome of your inquiry. 

 
174.3  Control of fair event and fairground. 
  An Ordinance or resolution of a county or city shall 
not in any way impair the authority of a fair.  The fair 
shall have sole and exclusive control over management 
of a fair event and fairgrounds. 
 
174.4  Permits to sell articles. 
  The management of a fair may grant a written permit 
to a person determined proper by the management, to 
sell fruit, provisions, and other articles not prohibited 
by law, under such regulation as the management may 
prescribe. 

 
Iowa Code §§ 174.3, 174.4 (2005) (emphasis added).   
 
 Although a city has the general home rule authority to regulate transient 
merchants, this authority is subject to limitations imposed by state law.  Iowa 
Code §§ 364.1, 364.2(2) (2005).  Code section 174.3 explicitly places “sole and 
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exclusive control over . . . fairgrounds” with the fair board, and prohibits 
enforcement of a city ordinance impairing this authority.  Further, section 174.4, 
explicitly empowers the fair board to regulate the sale of “fruit, provisions, and 
other articles not prohibited by law.”  The statutes authorizing the fair board to 
control the fairgrounds and grant permits to merchants do not explicitly limit this 
authority to the time the fair is being held.  To the contrary, by indicating that the 
fair board has sole and exclusive control over management of both “the fair event 
and fairgrounds,” section 174.3 implies that the fair board’s authority over the 
fairgrounds extends to periods of time when a fair event is not occurring.   
 
 The ultimate goal of statutory interpretation is to “determine the legislature’s 
intent when it enacted the statute.”  City of Cedar Rapids v. James Properties, Inc., 
701 N.W.2d 673, 675 (Iowa 2005).  “If the language used is clear and 
unambiguous, the court applies a plain and rational meaning in harmony with the 
subject matter of the statute.”  Id.  The plain language of section 174.3 supports a 
conclusion that a city may not at any time enforce an ordinance governing 
transient merchants against persons, organizations, or events on the fairground.  
This conclusion is reinforced by a review of the legislative history of section 
174.3. 
 
 Prior to 1999, this section provided: 
 

174.3 Control of Grounds. 
   During the time a fair is being held, no ordinance or 
resolution of any city shall in any way impair the 
authority of the society, but it shall have sole and 
exclusive control over and management of such fair. 
 

Iowa Code § 274.3 (1997) (emphasis added).  In 1996, a dispute arose in Madison 
County regarding the county fair association’s construction of a figure-eight 
racetrack at the fairgrounds.  Perkins v. Madison County Livestock & Fair Ass’n., 
613 N.W.2d 264 (Iowa 2000).  A number of neighboring property owners brought 
suit seeking to have the racetrack removed or to permanently enjoin figure-eight 
racing at the fairgrounds.  “The district court held that the races were not a 
nuisance, but concluded that the Association had violated the Madison County 
Zoning Ordinance by not obtaining the necessary permit and variance for 
construction of the racetrack.”  Id. at 266-67.  While appeal from this ruling was 
pending, the legislature amended section 174.3 by adding a reference to county 
ordinances and deleting the phrase which made the section applicable only 
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“[d]uring the time a fair is being held.”  1998 Iowa Acts (78th G.A.), ch. 204, § 29.  
Section 174.3 was amended to its current form in 2004, when the legislature 
revised the final clause of the section to indicate that the authority of the fair 
extended to “management of a fair event and fairgrounds.”  2004 Iowa Acts (80 
G.A.), ch. 1019, § 10. 
 

“[A]n amendment to a statute raises a presumption that the legislature 
intended to change the law.”  City of Cedar Rapids v. James Properties, Inc., 701 
N.W.2d at 677.  “This presumption of intent to change existing law is particularly 
strong when the amendment follows a contrary executive or judicial interpretation 
of an unambiguous statute.”  Midwest Automotive III, LLC v. Iowa Dep’t. of 
Transportation, 646 N.W.2d 417, 425 (Iowa 2002).  We must conclude that, by 
eliminating the time limitation from section 174.3 and expanding the scope of the 
fair authority to explicitly include both the fair event and the fairgrounds, the 
legislature intended to change the law and allow the authority of the fair board to 
control the fairgrounds to be superior at all times to a local ordinance which would 
impair that authority. 
 

In summary, it is our conclusion that Iowa Code chapter 174 vests 
exclusive control over the fairground with the officers of the fair.  Therefore, we 
must conclude that a city cannot enforce a local ordinance governing transient 
merchants on a fairground at any time. 

 
      Sincerely, 
 
 
      Stephen Moline 
      Assistant Attorney General 
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