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Ombudsman’s Message:
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“Changes, Cases, and Commitment”

t is an
honor for
me to

write this
message in my
new role as the

Citizens/Aide

Ombudsman Ruth H. Cooperrider
for the State of lowa Ombudsman
lowa. | be-

came the Acting Ombudsman on
June 25, 2010, after William
(Bill) Angrick Il retired as the
Ombudsman after serving in that
position for 32 years. | had the
privilege of working under the
tutelage and alongside of Bill for
20 of those years, first as Legal
Counsel and later as Deputy Om-
budsman. His approach to our
work—to be thorough in fact-
gathering, research, and analysis,
to be impartial in reaching con-
clusions, and to be proactive on
addressing or recommending
ways to improve government—
embodies the traits of an effec-
tive ombudsman office. | intend
to continue applying this ap-
proach in how we perform our
work.

| want to express my apprecia-
tion to the members of the Legis-
lative Council and the General
Assembly for recommending and
approving my appointment dur-
ing the 2011 legislative session.

Like many government agen-
cies, our office continued to ful-
fill its responsibilities with fewer
resources and staff in 2010, after
early retirements and no-growth

budgets. The Legal Counsel po-
sition was vacant for the latter
half of 2010, and the Deputy Om-
budsman position | held previ-
ously remains vacant. Neverthe-
less, | have not taken any steps to
curtail the number or types of
complaints coming to our office.
That is reflected in our overall
statistics for the year 2010.
* * *

During 2010 we received a total
of 4716 contacts from the general
public, government officials, and
inmates in lowa’s correctional
system. Of the cases that have
been closed:

« 3097 were complaints about
state or local government agen-
cies within our jurisdiction

e 590 were complaints about
matters outside of the Ombuds-
man’s authority

» 866 were requests for infor-
mation about both jurisdictional
and non-jurisdictional issues.
Although the total number of

contacts in 2010 decreased slight-

ly from the 4764 contacts in

our investigations in some cases
involving serious or important
issues of broad impact or interest.
In 2010 we issued a public report
concerning actions by a city
council member, who also served
as the city’s fire chief, which we
believed created a conflict of in-
terest. The report, entitled
“Whose Interest is Being
Served?” is discussed in the Lo-
cal Government section of this
annual report and is available in
its entirety on our office’s web
site.

Occasionally agencies will re-
sist our access to records or infor-
mation, claiming the information
is confidential or privileged under
law. We have successfully ar-
gued in several court cases that
our statute, lowa Code section
2C, allows us access to confiden-
tial information relevant to our
investigations. In 2010 we filed a
lawsuit against the lowa Depart-
ment of Corrections, which had

(Continued on page 26)

2009, we actually
handled a few more
jurisdictional com-
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It is spring 2011 as I write this, and | am cautiously op-
timistic the lowa Legislature is committed to redesigning
& lowa’s mental health system. Both houses want to ad-

l dress access and funding issues but are proposing differ-
B ent means to do so. There is currently no consensus on
how best to resolve the many and varied problems nor on

funding the system. The details may be left to the De-

partment of Human Services (DHS) to work out with

stakeholders. | will report next year on the resulting
legislation. Meanwhile, our lawmakers deserve kudos for tackling men-
tal health system issues this legislative session.

There is no doubt that a redesign of lowa’s mental health system is
necessary and needs to happen sooner rather than later. An April 2011
decision by the lowa Court of Appeals, In the Matter of B.R., illustrates
why we need mental health reform in lowa.

B.R. is hearing-impaired, mentally ill, and has substance abuse issues.
The court case involved B.R.’s placement and treatment. In a commit-
ment action, the district court repeatedly ordered Pottawattamie County
to place B.R. in a specialized facility in Florida and pay for it. The deci-
sion notes multiple review hearings and orders which the county appar-
ently ignored. An lowa Legal Aid attorney for B.R. tried to have the
county cited for contempt for not providing the placement and treatment
the court ordered. The district court refused to find the county in con-
tempt, stating B.R. did not meet the burden of proving willful and inten-
tional contempt. The Court of Appeals affirmed the district court deci-
sion, but in a notable dissent, one judge stated she would “have no trou-
ble concluding the county willfully and intentionally violated court di-
rectives.”

It is my hope a redesigned system will eliminate placement and treat-
ment issues like this.

Linda Brundies
Assistant
Ombudsman

* k *

| spent a good part of 2010 in meetings with stakeholders and policy-
makers who are all interested in improving lowa’s mental health and dis-
ability system.

We continued meeting quarterly with several agency directors and ad-
vocacy groups. This year we added John Baldwin, the director of the
lowa Department of Corrections (DOC), to our group. Director Baldwin
has seen an increase in the number of seriously mentally ill in prison and
believes that is not likely to change. On the date of our September 2010
meeting, the forensic hospital at the lowa Medical and Classification
Center in Oakdale had 30 patients—only two of which were already
DOC prisoners. The remaining 28 were county patients who were trans-
ferred from jails or the state’s Mental Health Institutes. The lowa Code
allows DOC the discretion to accept or reject potentially dangerous men-
tally ill patients, but DOC officials have considered it their duty to ac-
cept the patients. Director Baldwin says this population is exhausting

(Continued on page 27)
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Extra NMilers

N.{ Public employees we
\faua recognize as special

A4 because they deliver
a ) top quality service

Susan Battani, Director, Financial Brice Oleson, Unemployment
Audit DiViSion, State Auditor’s Of- Insurance Manager, lowa Work-

fice—for her conscientious oversight “ force Development—for consistent-

of government agencies’ financial ly quick, thorough, and candid re-
activities and her initiative in bringing sponses to our inquiries about a ris-
open meetings and open records con- ing number of unemployment-
cerns to the Ombudsman’s attention. benefit disputes. In one case where

Through Battani’s active collabora- an unemp|0yment hearing was slow
tion with the Ombudsman, both offic- in coming, Oleson admitted the

es were better equipped to address agency was at fault and sped up the
problems identified in several lowa claimant’s hearing.
cities.

Can We Talk....

....t0 your organization or group? Staff from the Ombudsman’s office is available
to give talks about our services. Brochures and newsletters are available in

quantity.

Address: Ola Babcock Miller Bldg., 1112 E. Grand Avenue,
Des Moines, IA 50319
Phone: 1-888-426-6283 or 515-281-3592
Fax: 515-242-6007
Email: ombudsman@legis.state.ia.us
Web Site: www.legis.iowa.gov/ombudsman
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Council (Illegally) Asks
Citizens to Leave Open Meeting

Is it okay for a govern-
ment body to ask people

to leave the room during "f: IE
an open meeting? \S.‘J
This issue arose after we =¥/

received a complaint from
the owner of a solid-waste removal company. The
small business owner had submitted the lower of
two bids for a single-stream recycling contract with
a city in southeast lowa, but a committee of the city
council recommended hiring the high bidder. Ques-
tioning this decision, the owner contacted our office.
While explaining his concerns, he mentioned the
committee had gone into closed session to discuss
the bids, and that city officials later admitted the
closed session was not authorized by state law.

After studying state law on public contracts, we
found the city was not required to award the contract
to the low bidder, mainly because the law only ap-
plies to certain construction projects. We also found
the committee did question whether the lower bidder
was responsive and responsible.

To learn more about the closed session issue, we
called the city attorney. He called the committee’s
closed session “a glitch that won’t happen again.”
But the city attorney also told us the committee
could have asked both contractors to leave the open
meeting, adding “we’ve done that in the past.”

Our review found questionable legal basis for any
government body to ask a member of the public to
leave an open meeting. lowa’s Open Meetings Law
allows government bodies to close a meeting in spe-
cific situations, but this did not involve going into a
closed session.

We shared our findings in a letter to the city attor-
ney, urging him to reconsider his position. Our let-
ter noted that any person can file a lawsuit alleging a
violation of the Open Meetings Law. We copied the
letter to all members of the city council. Since that
time, our office has received no reports of similar
activity involving the city council or its committees.

PublidReceld fandkopentMeeting

Small Town Ignores Requirement
On Publicizing Minutes

An auditor reported to us that a small city in cen-
tral lowa had not been publishing minutes of its city
council meetings, as required by law. Meeting
minutes are required to be published in newspapers
for cities of 200 or more residents to enable citizens
to follow its government’s activities with relative
ease. Cities under 200 in population are alternatively
allowed to post their minutes in three prominent
places, but there was no indication this city had fol-
lowed that procedure, either.

Although the population of the city was around
360, the city’s own ordinances continued
(incorrectly) to allow for posting of the minutes in
town.

After discussions with the mayor, we saw to it the
city amend its ordinance to require regular publica-
tion of meeting minutes in the local newspaper. We
closed our complaint only after we had monitored
the city’s compliance with the law for six subsequent
months.

City Charges Double the
Fees Allowable by Law

RN

_— 2z

A citizen in an eastern lowa town
called us with concerns about fees
charged by city officials for public
records. lowa law provides gov-
ernment with a guideline that says
fees should not exceed the “actual o °
costs” of copying and retrieving
records, or for supervising their examination.

Through inquiries, we discovered the clerk of the
city in question made $16 an hour—the same rate the
city was charging records requesters for one-half
hour of her work. A city policy also charged re-
questers $1 per page for photocopies.

We recommended that the city change its policy by
lowering its per page copying fee and hourly copying
rate. The city accepted our recommendation but in-
cluded a nice additional feature, agreeing to provide
its first 30 minutes of work for free. The city revised
its copying fee to 50 cents per page.
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From Our Viewpoint: Matters Concerning
Open Records, Open Meetings, and Privacy

lowa’s Open Records Law and
Open Meetings Law deal with two
of the most basic functions for
state and local governments. Yet,
from the number of complaints we
receive, and the energy expended
in recent years in considering leg-
islation to clarify their application
and to create an administrative
enforcement process, it is clear
that many of our public officials
continue to lack the knowledge
necessary to comply with the
laws. Public officials often tell
me that they have received at least
some training or instruction on the
state’s sunshine laws, but there
still appears to be a lot of compla-
cency or disconnect when it
comes to complying with them.
While they appear to understand
the concept of openness and the
reasons for it, they do not always
know how to implement it.

Based upon all the debate and
discussion we have seen at the
State Capitol over the last few
years, | think it’s time to rethink
the status quo. To do that, it will
be important for public officials
(and associations they belong to)
to challenge each other, get in-
depth training, and review their
policies and procedures to ensure
the laws are followed efficiently
and effectively.  Knowing the
rules will work to their benefit in
the eyes of their constituencies
and will prevent the need for apol-
ogizing and back pedaling.

To get more information about
the correct handling of records
requests and meetings, there are
several online resources. The full
text of lowa Code chapters 21 and
22 can be found on the legislative
web page. Also, check out the

lowa Attorney

a General’s Sun-

shine  Advisories

‘ and the lowa Free-

dom of Infor-

Angela McBride ma,tlon ?OU”'

Assistant cil’s web site. If
Ombudsman,

you cannot find
the answer to
your questions
with those
sources, you may contact our of-
fice.  While we cannot provide
legal advice, we can explain the
law and share our observations
about the best practices in dealing
with certain issues.

Another resource is our office’s
web site, which contains investi-
gative reports and annual report
summaries on various open rec-
ords and open meetings issues. |
urge every public official to take
the time to read the case summar-
ies in this report. My discussion
of cases later on contains some

Public Records, Open
Meetings, and
Privacy Specialist

comments and tips to help public
officials comply with the laws.
Have Training, Will Travel

In 2010 our office was asked to
give several presentations on the
Open Records Law and Open
Meetings Law. In all, we gave
presentations to an estimated 181
public officials around the state.
Our presentations are free, but we
typically ask for reimbursement of
travel expenses. If you are inter-
ested in organizing a training in
your area, please contact us for
more information.
Statistics

We fielded 263 complaints and
information requests last year re-
lating to open records, open meet-
ings, and privacy issues. Of the
179 complaints we received, we
substantiated 23 cases, down from
31 such cases in 2009 and 36 in
2008. Because several cases re-
ceived in 2010 remain open, our

(Continued on page 28)

Public Records, Open Meetings, and Privacy
Jurisdictional Complaints and Information Requests
Received by the Ombudsman
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Police Hesitant
to Release
Public Information

A newspaper in northeast lowa,
fed up about the lack of infor-
mation released by a sheriff re-
garding an  officer-involved
shooting, filed a formal records
request for reports and copied the
Ombudsman.

Although police agencies are
understandably stressed by shoot-
ings involving their officers, lo-
wa law requires police to release
the time, date, specific location,
and immediate facts and circum-
stances surrounding any crime or
incident unless the investigation
would be harmed by its release.

Within a day of the newspa-
per’s formal request, the specific
location of the shooting and the
identity of a suspect was released.
Later that day, as we monitored
the sheriff’s response, we issued
a formal request to release the
name of the officer by the end of
the following workday, or an ex-
planation why the information
must be kept confidential.

The next morning, the sheriff
called us, with a desire to address
our concerns. The sheriff
acknowledged his lack of experi-
ence in handling officer-involved
shootings and was uncertain
about what information he could
safely release. The sheriff said he
was concerned about the officer’s
family and their privacy, as well
as the agency’s ability to inter-
view the suspect, who had been in
and out of surgery.

After we talked through the le-
gal expectations, the sheriff
agreed that day to release the in-
formation requested by the news-
paper, including the officer’s
name.

Secret Ballots Not Permitted Under
lowa Open Meetings Law

Secret ballots are not allowed by lowa’s Open
Meetings Law. That was our response to a call
from a member of a regional planning commission
who explained the commission had recently con-
ducted a vote by secret ballot. Nobody knew how
each individual member voted, and he wondered if
this was consistent with state law.

The investigator who took the call reviewed the lowa Code and
quickly found the answer in section 21.3. Our investigator read the
section to the caller. It states in part, “The vote of each member present
shall be made public at the open session.”

The caller said he would relay this information to the board chairman
with a suggestion that the board find a way to resolve the secret ballot
vote. He called back the next week and reported the chairman asked
board members who voted by secret ballot to indicate how they voted.
The board then agreed to amend the meeting minutes to disclose each
member’s vote. We approved of the board’s remedial actions.

School Board Minutes Published Late

We received a complaint that the secretary of a

& school board in western lowa was only publishing a

\ summary of the board’s meeting minutes, and was

\ not doing so within two weeks, as lowa law requires.

In an interview, the secretary told us she thought she

had two weeks to deliver the minutes to the local

newspaper. We advised her our interpretation of the statute was that

minutes are to be published within two weeks following a school board
meeting.

Our complainant also pointed out the minutes published in the news-
paper constituted only a summary of the actual minutes, and referred
readers to the district’s web site for the full version. We reviewed the
school's web site and found the minutes were not kept current.

We sent a letter to the school board and school superintendent advis-
ing them of the two-week publication requirement. We also suggested
that the district’s web site be kept up to date if the secretary published
only summary minutes. The school board subsequently directed the
secretary to timely publish the minutes. The board also decided to pub-
lish full minutes in the newspaper until web site issues were resolved.
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One Excuse After Another

== — A citizen of north central lowa re-
quested from a municipal utility the
dollar amounts and kilowatt usage by
each of seven different rate classes
described in city ordinances. The re-
quester told us he wanted to ensure
that varying electric customers were being charged the ap-
propriate rates. In response, the city provided the citizen
with a consolidated report, claiming it would be too diffi-
cult and expensive to provide itemized information as re-
quested because their internal reports categorized the in-
formation differently.

We believed it was reasonable and fiscally responsible
for the city to compile the information in accordance with
its ordinance, and recommended that officials obtain soft-
ware capable of running such reports. The city argued
that a software change would be too expensive and quoted
the requester $2,000 for each of the seven rate classes to
manually compile the information. The city further
claimed the information, if released, would harm custom-
ers’ “competitive position.” We disagreed and provided
the city with case law indicating that competition for elec-
tric service was nonexistent and the information should be
public.

We substantiated the citizen’s complaint and referred the
case to the lowa Attorney General’s office for enforce-
ment of lowa’s Open Records Law. The Attorney General
and the city ultimately entered into an agreement whereby
the complainant could obtain three months of records for
$100.

v
PRSI
9999

Spending Public
Money...in Private?

A city in eastern lowa
refused to disclose details
to local media of a separa-
tion agreement its council
reached with the city’s out-
going financial director.
Our complainant requested
the separation agreement under lowa’s Open
Records Law and the city refused to provide it,
claiming it was a confidential personnel record.

We requested and received a copy of the
agreement to review and determine whether it
in fact contained confidential information. We
also carefully reviewed lowa law and case law.
We concluded the separation agreement con-
tained no personal information and could not
be considered confidential due to the public’s
overarching interest in government spending,
and case law that declared government em-
ployee salary and benefit information to be
public record. We also relied upon a 1992 lo-
wa Supreme Court decision which ordered the
disclosure of a settlement agreement labeled as
confidential because public funds were paid.

The city ultimately agreed with our determi-
nation that the entire agreement should be pub-
lic record and released a copy to our complain-

i

basic nuts and bolts of lowa law. Go to:

Public Records, Open Meeting Resources

ant.

e The Attorney General’s office has published easy to read “Sunshine Advisories” which interpret the

http://www.state.ia.us/government/ag/open government/Open and Sunshine.html

The lowa Freedom of Information Council provides some training and publishes the lowa Open Meet-
ings, Open Records Handbook. Fourteenth edition copies can be obtained (for a fee) by calling the
Council at (515)271-2295 or go to: http://www.drakejournalism.com/newsite_ifoic/

for the governmental body.

6283.

Local government officials can get information and training from the lowa League of Cities, the lowa
State Association of Counties, and the lowa Association of School Boards.

For legal advice or more formal oral or written opinion, contact your attorney or the attorney working

\If these resources do not answer your questions, contact our office at 515-281-3592 or 1-888-426-/




Page 8

2010 Ombudsman’s Report

Agency’s Testimony Not
Supported by Reports

A central lowa grandmother complained to us that the worker of a
child protection agency testified in court to events of which she had no
personal knowledge. She also complained the worker had unfairly por-
trayed her as conflict oriented. The worker’s testimony was instrumen-
tal, our complainant said, in a judge’s decision to remove her grand-
daughter from her parents.

In our review of the court records, we learned the worker had testified
the grandmother was uncooperative with a home search conducted
months earlier by the agency. The worker specifically attacked the
grandmother’s character by alleging she would not allow police officers
and an agency worker into her son’s bedroom.

We found the worker who testified to these events was not personally
present during the agency’s search of the house. In our review of the
notes of another agency worker who was present, we found no account
portraying the grandmother as uncooperative. In fact, the notes indicat-
ed the grandmother allowed officers into her home and attempted un-
successfully to reach her son to gain access to his room, which was pad-
locked.

We expressed concern about the unsubstantiated testimony to the
worker’s supervisors. One supervisor responded with the suggestion the
grandmother, finding the door locked, should have tried to break the
door down. Having met the grandmother in person, we informed the
supervisor that such an expectation was unreasonable from a barely-100
pound grandmother.

The placement hearing for the granddaughter could not be revisited by
the time we finished our investigation, but in substantiating the grand-
mother’s complaint, we discussed the errors with the agency and ex-
pressed the importance of staff testifying accurately to the facts of a
case.

| Human Services Contacts to the Ombudsman |

Adoption

Unknown 206

_\\ 1%

Public Assistance
Other 7%

%
Xﬂ_’{{_ i

Child Care
3%
Child Support

Medical Assistance
17%

Health Care
3%

Foster Care
3%
Facilities

1% Child Welfare

Education 37%

2% Dependent Adult

3%

A Father’s Concern

The father
of a teenag-
er in a @
group home kf
for  delin-
quent boys &
contacted
our office, concerned that an inju-
ry suffered by his son was being
overlooked by facility supervi-
sors. The son had injured his
hand in a fall. The hand was now
swollen, but no x-ray had been
taken to determine if there was a
fracture. The father knew his son
would have to continue to use his
hand in the course of completing
his assigned tasks at the facility.
He was concerned the hand might
be broken and further injured if it
were not diagnosed and treated
correctly.

We contacted the director of the
facility. He told us the boy had
visited the facility’s health ser-
vices unit up to three times daily
over the past 11 days. Ibuprofen
was provided by the nurse, as was
an ice pack on occasion. The
nurse considered the injury only

2 to be a sprain.

The director of the facility
agreed the nurse should have
called the clinical medical director
for further assessment or direc-
tion. An x-ray was then taken of
the boy’s hand, which was found
to be fractured. The director took
full responsibility for the situa-
tion, and offered to discuss the
matter in depth with the boy’s fa-
ther. He said that personnel ac-
tion was taken against the nurse.
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Lack of Communication,
Flexibility Prompts
Mass Complaints

We received about a dozen com-
plaints over two months from Medi-
caid recipients who were having dif-
ficulty getting mileage reimburse-
ment for trips to their doctors or
therapists. In most instances, the
patients were told their claims failed
to include all the necessary infor-
mation in a timely manner and thus
would not be paid. Often, represent-
atives were described as rude, ineffi-
cient, and inflexible.

We quickly discerned the claims
were being rejected by a private firm
contracted by the state. The firm
was hired to handle mileage claims
with an eye toward preventing
fraudulent claims. We found that
some of the claims were rejected
because patients had failed to pro-
vide a fax number for their doctors’
offices. However, we also found the
firm’s requirement for the fax num-
bers was not explained on forms
mailed to patients by the state. The
firm also was standing by a policy
that required patients to give 72
hours’ notice of a trip to their doc-
tor, even if the appointments were
made on short notice.

At our urging, and with the input
of the state’s Medicaid office, the
firm agreed to allow patients to sub-
mit the fax numbers late in order to
receive reimbursement. The firm
also agreed to relax its requirement
in select cases for 72 hours’ notice.

In regular meetings, the state dis-
cussed with the firm the substance
and scope of the complaints it was
receiving, to ensure fair and con-
sistent responses to Medicaid recipi-
ents. The state also agreed to notify
recipients of the new fax require-
ment in future mailings to avoid fur-
ther confusion.

Due Process vs. Safer Children:
lowa Policymakers Search for the Right Balance

An important lowa Supreme Court decision issued in
August 2010 received significant media attention for
its definition of child abuse, and when and how abus-
ers should be placed on the Central Child Abuse Reg-
istry. These topics continue to generate discussion
amongst legislators, Department of Human Services
(DHYS) officials, and persons impacted by them.

Barbara Van Allen

In the case, Jane Doe v. la. Dept. of Human Ser- n:‘zﬂs;%’;n
vices, 786 N.W.2d 853 (lowa 2010), the court ruled  cpig wertare
that a caregiver cannot be placed on the Registry for Specialist

“denial of critical care” based solely on a failure to

properly supervise a child. Although DHS rules allowed for Registry
placement based on inadequate supervision, this criterion is not speci-
fied in the statute. The court noted in footnotes that 1) the DHS had
not argued that Doe’s lawsuit was untimely, and 2) a person placed on
the Registry for lack of proper supervision can still be on the Registry
if another statutory basis for placement was met.

DHS interpreted the court’s statements to mean the ruling only ap-
plied to future or current cases involving inadequate supervision that
were on appeal or within the six-months appeal period. As a result,
approximately 26,000 individuals still remain on the Registry based
on a finding of denial of critical care due to inadequate supervision.

This interpretation is controversial and will likely remain problem-
atic for many of these individuals who are still on the Registry based
on a finding of inadequate supervision. Even though DHS will re-
view an individual on a case-by-case basis for the purpose of an em-
ployment check, the person still remains on the Registry. DHS has
said “...without any other judicial or legislative mandate, those per-
sons will remain on” the Registry. We question DHS’s interpretation
to keep all these individuals on the Registry since DHS had no legal
authority under lowa law to place them on the Registry in the first
place. We believe DHS should consider removal of these individuals
who were placed on the Registry solely for inadequate supervision, at
least for those individuals who no longer present a risk of harm to
children.

In response to the Doe case, the lowa Legislature passed House File
562 (effective July 1, 2011) to amend the lowa Code so that failure to
provide adequate supervision of a child can constitute child abuse for
the purpose of placement on the Registry. However, it did not require
DHS to review the 26,000 or so cases that remain on the Registry.

In the past couple years, Ombudsman Ruth Cooperrider and | have
participated in many discussions on these issues and have advocated
for some changes, so we are pleased to see this directive from the
Legislature. We hope lowa’s policymakers, in their ongoing review,
will keep in mind the important purpose of the child abuse and regis-
try systems administered by DHS, as well as the due process rights of

(Continued on page 30)
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Most Jails Now Sharing
Medical Information With Prisons

Eight years ago, our office discovered systemic
problems and inconsistencies with the transfer of
medical information when an offender is transport-
ed from lowa’s county jails to state prison. We
found that, in most cases, the only medical infor-
mation the prisons received during the reception
process came directly from the offenders. There
was little, if any, documentation on the offenders’
known health problems or medications. In one
complaint we received, the offender told the prison
he was on only one medication when, in reality, he
had been on six prescriptions in jail. In addition,
neither the offender nor the jail advised the prison
the offender had been released from the hospital
just two days prior for an attempted suicide.

Our office initially advocated for revisions to the
lowa Administrative Code to require the transfer
of medical information on a standardized form.
We later settled for developing a Health Status
Transfer Sheet with the help of jail and prison
staffs. The form we created is modeled after one
that is mandated by law in Texas. State correc-
tions officials distributed the forms to lowa’s
county jails in 2004. Since that time, we have con-
ducted periodic checks to determine whether jails
were consistently using the form. Statistics for 16
days in December 2009 indicated only 21 of

" ICorrections

Inmate Grievances Do
Get Results—Sort Of

We received two letters from
the same prison alleging that %
officers were opening and read-
ing inmates’ confidential legal .~
mail. By policy, prison staff is |
allowed to search most incom-
ing and outgoing mail for con-
traband, or to verify the mail is
actually from the purported let-
ter-writer, but correspondence with the courts, attor-
neys, legislators, and other select officials may not be
read without a court order.

Both offenders had filed grievances on the matter,
but both were unsuccessful when the grievance officer
learned the letters were merely being scanned as a se-
curity measure. Upon appeal, the warden correctly
pointed out that legal mail was not supposed to be
scanned and ordered the practice stopped.

However, we continued to receive reports the scan-
ning of legal mail at the prison was continuing. We
shared our concerns with the warden, who surmised his
order was not adequately circulated among prison staff.
The warden repeated his expectations among prison
staff, and we later found that inmates had ceased to file
grievances on the subject.

the 314 offenders transferred to prison during
that time period did not arrive with the form
our office created—a 93 percent compliance

Number of Prison Issue Complaints/
Questions Received by the Ombudsman

rate.

We continue to support changing lowa law to
mandate the use of such a form to ensure conti-
nuity of health care for offenders, and others
apparently agree. We learned in 2011 legisla-
tion was introduced to direct the state’s correc-
tions director, in cooperation with the lowa
state sheriffs’ and deputies’ association, to de-
velop a uniform medical form to be used by all
county jails in providing a prisoner’s medical
information to the receiving prison. However,
the bill, House File 504, was not enacted.
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The Prison
Ombudsman
Let’s face it— | '
many people just |
don’t have a soft

spot in their A
. Eleena
heart for pris Mitchell-Sadler
oners. Many Assistant
harbor the atti- Ombudsman,

Corrections Specialist

tude that pris-
oners shouldn’t have broken the
law and they deserve whatever
happens to them while in jail or
prison. Are we really that cal-
lous? Do we really believe that
just because someone is incarcer-
ated, it is okay to subject him or
her to any extreme condition, any
degrading comment, any torturous
act, any loss of privilege, without
reason? An old saying in the cor-
rections field is: “They are sent to
prison as punishment, not for pun-
ishment.” However, those who
are entrusted with the authority to
oversee these individuals’ safe
incarceration have been known to
violate that trust. No matter how
heinous a prisoner’s crime may
have been, the reality is, he or she
is in a very vulnerable position;
they have no authority, no power,
no say, and no way out.

In 1970, under Governor Robert
Ray, a pilot Ombudsman’s office
was opened in lowa with federal
grant dollars. In 1972, legislation
was passed creating the Office of
Citizens” Aide/Ombudsman. This
legislation included two staffing
requirements. One was for the
Ombudsman to designate a depu-
ty; the other was to appoint an
assistant primarily responsible for
investigating complaints relating
to penal or correctional agencies.

Before then, and since that time,
several other ombudsman’s offic-
es have been created that have

The Corrections Corner

authority to review correctional
matters. Tenured offices include
those in Hawalii, Alaska, Nebras-
ka, Michigan, Indiana, New Jer-
sey, and Connecticut. Nebraska
expanded its ombudsman’s au-
thority over correctional issues in
2008 to include jails. Michigan
resurrected its corrections om-
budsman about two years ago af-
ter it had been defunded for sever-
al years. Legislation is currently
being considered in Nevada and
in Maine. It’s hard to quantify
the cost savings a corrections om-
budsman brings to a state, but
clearly the benefits are being rec-
ognized all across the country.
The Nature of the
Beast...Defeated

It seems we are constantly being
hit with bad news. But it is the
role of an Ombudsman’s office to
receive, review, and investigate
citizens’ complaints about state
and local government agencies.
No one ever calls our office to
compliment an agency or to ex-
press gratitude for someone tak-
ing an extra step in customer ser-
vice. While we hear complaints
all the time, we also recognize
there are a lot of good things go-
ing on in the corrections field.
Below are some of those “good
things” that could result in fewer
complaints coming to us.
Integrity at Work

Some may recall hearing the
story last year about a county jail-
er who used an electronic shield
on an inmate without provocation.
While some hearing about this
incident may have been under-
standably appalled at the jailer’s
behavior, I was highly impressed
with the sheriff’s response, which
was to hand it over to another
agency for criminal investigation.

In a news story, the sheriff said he
didn’t think the jailer’s actions
were malicious, but he acknowl-
edged his deputies have profes-
sional standards they must hold
themselves to. We commend the
sheriff for taking this stance and
not allowing the possibility of bad
publicity to overshadow his good
judgment.

Openness

| have made presentations about
our office to hundreds of new jail
staff during the short time | have
worked here. | have been asked
many times, “If an inmate asks for
a grievance form, should I give it
to him?” My response typically
begins with, “Why wouldn’t you
give an inmate a grievance form?”
My take on this has always been,
if you have nothing to hide, why
would you hinder the inmate’s
ability to voice his complaints?

Jails that employ a proper griev-
ance process are being proactive
in resolving problems (or per-
ceived problems) that could lead
to lawsuits or violence. The
grievance gives the inmate a
voice. To taint the process by
denying an inmate a form, or mak-
ing it unnecessarily difficult to file
a grievance, is not the right thing
to do.

I was once told by a new jailer
his jail administrator specifically
directs employees not to give out
our office’s contact information.
He said his gut told him it was
wrong to keep that information
from the inmates and he asked for
my advice. | told him he needs to
follow lawful orders, and the law
does not require any jail to offer
our contact information. Howev-
er, that directive did cause me
concern. | suggested he speak

(Continued on page 31)



Page 12

2010 Ombudsman’s Report

Inmate Socked With a
Big Bill, No Explanation

State prison officials
agreed to draft new
policies on disciplinary
billings to inmates af-
ter we discovered one
inmate was ordered to
pay $1,400 more than
he should have been.

The inmate lost three
months of earned time
and was placed in solitary confinement for
three months after he punched a correction-
al officer in the face during a dispute. An
administrative law judge also ordered the
inmate to pay all of the officer’s medical
costs and lost wages.

The prison issued a bill to the inmate one
year after the incident in the amount of
$5,348. Immediately, the prison began to
withhold a percentage of the inmate’s pris-
on wages toward repayment. The inmate
requested a line-item accounting of the
billing, as prison policy and the law allows.
But the accounting never came. Records
show it took prison officials 27 months to
respond to the inmate’s request, despite six
repeated attempts to obtain the infor-
mation. When the information finally ar-
rived, it offered no explanation of how the
prison calculated the officer’s lost wages,
which totaled $3,896.

After receiving the inmate’s complaint,
we also could not find anyone who would
take responsibility for the calculations. We
reviewed the officer’s time cards and
worker’s compensation records, which
showed the state actually paid the officer
$2,372 during his time off work—about
$1,500 less than the prison billed to the
inmate.

Top corrections officials ultimately
agreed to lower the total amount owed by
the inmate. They also agreed to formulate
a system-wide policy for prison officials
on the appropriate calculating and handling
of restitution claims against inmates.

Can’t Win for Losin’

An offender received a major'
disciplinary report for having a
dictionary in his possession he had |-
legitimately purchased a year ear-
lier.

The offender contacted us when
none of three different prison em-
ployees would help him obtain a
copy of his store receipt in order
to prove his rightful ownership. At his disciplinary hearing,
the inmate told the administrative law judge the book was his,
and that he had lost his receipt. He requested additional time
to get a copy of the receipt, but his request was denied and he
was found guilty.

As a result of the guilty verdict, the inmate’s dictionary was
confiscated and he faced a spending restriction, loss of earned
time, and several days in confinement.

Our office contacted the prison store supervisor to request a
copy of the offender’s store orders for the time period he stated
he had purchased the item. Within the hour, we had all that
was needed to prove the offender had purchased the book.

When we shared this information with prison staff, a new
hearing was promptly held and completed. The dictionary was
returned to the offender and his spending restriction was re-
moved.

Unfortunately, during questioning about ownership of the
dictionary, the offender, in his frustration, stated: “I am glad
that this place is getting its budget cut.” This comment was
judged to be “disruptive,” so the loss of earned time and the
time in confinement remained in place.

Our Services Are Available to:

« All residents of the State of lowa,
including those confined in state
institutions.

« Persons from other states and coun-
tries who may have complaints
against agencies of lowa govern-
ment.
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But I’'m Not a
Sex Offender!

Prison officials required an offender
to enter sex offender treatment and
were denying him visits with his minor
son, despite official documentation
clearing the offender of any sex of-
fense.

Prison officials routinely require sex
offenders to complete treatment before
they will support their release to the
state’s parole board. If the sex offense
involved a minor, in most circumstanc-
es the sex offender will also not be al-
lowed visits with minors until treat-
ment is completed.

In this case, the offender explained
he had pleaded guilty to a sex offense
(along with other non-sex related
charges) at the advice of his attorney
as part of a favorable plea deal. The
inmate said his attorney assured him
the charge of indecent contact with a
child would be vacated on appeal be-
cause there was no child involved.
Eight years later, however, prison offi-
cials still had the inmate labeled as a
sex offender and were treating him as
such. The offender contacted us when
he failed to get the sex offender label
removed and the prison’s requirements
lifted.

In the prison’s own records, we
found a copy of an appellate court rul-
ing vacating the inmate’s judgment
and sentence on sex charges and its
remand for dismissal. We also found
months-old communications among
prison officials stating the sex charge
was “out” because there was no factual
basis to support the guilty plea. De-
spite these records, the inmate’s visita-
tion restriction remained.

We pointed out this information to
prison officials and asked why sex of-
fender treatment was being required.
Within a week, the offender’s treat-
ment requirement was lifted and his
minor son was approved for visits.

Confusion Reigns,
Parolee Suffers

The wife of
an inmate
asked for our
help in figur-
ing out why
her  husband  {
remained in
prison nearly
two months after he received
his parole. The inmate’s pa-
role was apparently unusual in
that it required him to sign in
at a work-release facility be-
fore he could be released to the
home approved by parole of-
ficers.

Corrections officials had re-
portedly told the woman they
were unable to arrange a satis-
factory time when they could
meet with the inmate at the
work release facility.

We asked a district director
whether the process of parol-
ing the inmate should take so
long. The director promised to
look into the situation, and the
inmate was sent home within
two days.

The director later explained
the parole officer was con-
fused by the parole orders, and
rather than seeking clarifica-
tion, he had simply postponed
action on the parole. The di-
rector acknowledged the pa-
role officer was negligent, and
she said a severe shortage of
supervisors had contributed to
the oversight. She promised to
ensure all staff understood pro-
tocols for that specific type of
parole in the future.

We suggested the inmate file
a tort claim with the state for
any time he spent in prison
unnecessarily.

Policy on Visits With
Minors Misleads;
Improvements Made

A 22-year-old inmate who
had successfully completed sex
offender treatment asked us to
intervene when prison officials
denied him visits with several
of his minor nieces and neph-
ews.

Prison policies generally al-
low sex offenders to have visits
with minors after completion of
treatment programs. The pris-
ons can deny visits on a case-
by-case basis, but must explain
why. In this case, the only ex-
planation given to the inmate
was that a denial was in
“alignment with institutional
practice.”

We asked prison officials to
explain the meaning of the
phrase. ~ The superintendent
said it was standard practice at
that prison to allow visits with
minors only if they were the
offender’s children. We point-
ed out existing prison policies
did not distinguish one minor
visitor from another. We
sought to know why that dis-
tinction was being made.

Corrections officials agreed
the decision to deny the in-
mate’s visits appeared arbi-
trary. They agreed to rewrite
the policy to require prisons
that deny visits with minors to
make their decision based on
specific factors—the inmate’s
progress in treatment, whether
they passed a polygraph test,
the potential for family reunifi-
cation, and the welfare of the
child.

Officials also agreed to enter-
tain an appeal of the inmate’s
denial based on our findings.
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2010: Contacts Opened by Agency

7 Non- \
Information jurisdictional Jurisdictional Percentage
Name Requests Complaints Complaints Pending Total of Total

Administrative Services 7 (0] 8 0 15 0.32%
Aging 13 (o] (6] (o] 13 0.28%
Agriculture & Land Stewardship 1 (0] 7 2 10 0.21%
Attorney General/Department of Justice 52 0 9 0 61 1.29%
Auditor 2 0 (o] (o] 2 0.04%
Blind o] (o] (o] (o] (o] 0.00%
Citizens' Aide/Ombudsman 57 0 2 0 59 1.25%
Civil Rights Commission 11 0 8 2 21 0.45%
College Aid Commission 0 0 1 0 1 0.02%
Commerce 9 0 10 0 19 0.40%
Corrections 38 0 789 41 868 18.41%
County Agricultural Extension 0 0] 1 0 1 0.02%
Cultural Affairs 1 0] 0] 0] 1 0.02%
Economic Development 2 (0] 1 1 4 0.08%
Education 3 (0] 5 (0] 8 0.17%
Educational Examiners Board (0] (o] 1 (0] 1 0.02%
Energy Independence 0 (0] 10 (0] 10 0.21%
Ethics and Campaign Disclosure Board 0 0 0 0 0 0.00%
Executive Council 0] (o] (o] (o] (o] 0.00%
Human Rights 4 (0] 3 (0] 7 0.15%
Human Services 33 0 305 23 361 7.65%
Independent Professional Licensure 0 (0] 6 0 6 0.13%
Inspections & Appeals 10 0 35 2 47 1.00%
Institute for Tomorrow's Workforce 0 0 0 0 0 0.00%
lowa Communication Network 0 (0] 1 (0] 1 0.02%
lowa Finance Authority 0 (0] 2 (0] 2 0.04%
lowa Lottery 1 0] 1 0] 2 0.04%
lowa Public Employees Retirement System 1 (0] 0 (0] 1 0.02%
lowa Public Television 0 0 0 (0] 0 0.00%
Law Enforcement Academy 0 (o] 0 (0] (0] 0.00%
Management 1 0] 2 0] 3 0.06%
Municipal Fire & Police Retirement System 0 0 (0] 0 0 0.00%
Natural Resources 10 (o] 26 (o] 36 0.76%
Parole Board 10 0 31 2 43 0.91%
Professional Teachers Practice Commission 0 (0] 0 (0] (0] 0.00%
Public Defense 0 0 1 0 1 0.02%
Public Employees Relations Board 0 0 0 0 (0] 0.00%
Public Health 18 0 12 1 31 0.66%
Public Safety 5 0 26 4 35 0.74%
Regents 1 0 17 2 20 0.42%
Revenue & Finance 20 0 58 1 79 1.68%
Secretary of State 1 (0] 2 (0] 3 0.06%
State Fair Authority 0 (0] 1 (0] 1 0.02%
State Government (General) 187 (0] 95 3 285 6.04%
Transportation 15 (0] 42 0 57 1.21%
Treasurer 2 0] 1 o] 3 0.06%
Veterans Affairs Commission 2 (0] (6] (o] 2 0.04%
W orkforce Development 17 0 61 3 81 1.72%
State government - non-jurisdictional 0.00%
Governor 8 4 0 0 12 0.25%
Judiciary 43 136 0 (0] 179 3.80%
Legislature and Legislative Agencies 5 6 0 (0] 11 0.23%
Governmental Employee-Employer 2 37 0 (0] 39 0.83%
Local government

City Government 60 (0] 571 38 669 14.19%
County Government 40 0] 674 25 739 15.67%
Metropolitan/Regional Government 7 (0] 27 6 40 0.85%
Community Based Correctional Facilities/Programs 19 (0] 196 4 219 4.64%
Schools & School Districts 10 (o] 49 1 60 1.27%
Non-Jurisdictional

Non-lowa Government 34 78 0] 6] 112 2.37%
 Private 104 329 (6] 2 435 9.22%

h’ot als 866 590 3097 163 4716 100. OO‘VA
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Life-Saving
Agency Collaboration

A central
lowa woman
seeking a liver {1
transplant for
her gravely ill
adult son|
called us in
frustration that
she had not yet received a disa-
bility determination. The man
needed to verify his Medicaid
coverage before the hospital
could place him on the trans-
plant list.

We contacted the state work-
er handling the case. She said
she was waiting for medical
information she needed to pro-
cess the application, but agreed
to make follow-up inquiries
immediately. We soon learned
the agency had sent the man’s
case to the Social Security Ad-
ministration in Maryland as
part of a random case review
process. The agency flagged
the file as urgent, and we con-
tacted federal authorities and
our complainant’s senator to
see what more could be done
to speed up the process. The
Maryland office quickly issued
a favorable decision and sent
the case back to the local of-
fice. The state processed the
sick man’s medical assistance
application and the hospital
placed him on the transplant
list.

The extra efforts helped
speed up the processing of the
man’s transplant request from
several months to about two
weeks.

ther Agencies

Agency Sends Two Persons’ Sensitive
Documents to the Same Party

A woman from northeast lowa who was awaiting a date for an unem-
ployment hearing was stunned to learn her notice was sent to another per-
son. The person called our complainant to notify her of the misdirected
mail, which contained her Social Security number. The woman feared
this could lead to identity fraud.

We asked the agency to investigate the cause of the mistake, and found
out an automated folding and sorting machine accidentally mailed two
different notices to the same address. Staff checked the machine for cali-
bration, apologized to our complainant, and agreed to provide her with
one year of credit monitoring to ensure her identity had not been stolen.

With the (Wrong) Click of a Button,
Man is Billed $10,000

A central lowa man alleged the State was attempting to collect much
more in back income taxes than he believed he owed. Although he be-
lieved he owed no more than $2,000 or $3,000, the state had already col-
lected $10,000 from him and claimed he owed another $10,000.

In our review of the man’s history of past income tax payments, we
found he had failed to file taxes for a number of years and did owe a sub-
stantial sum. However, we did raise some questions with the taxing
agency that caused officials to take a second look. Upon further review,
the agency determined the taxpayer indeed did not owe $10,885, as billed,
but instead owed only $125.47. The agency requested additional infor-
mation from the man that it said may reduce that amount even further. Of-
ficials discovered an examiner “forgot to click a couple of buttons,” which
resulted in the excessive billing to the taxpayer.

Seat Belt Law Wrongly Applied

An employee of an entity that delivers food to the
elderly complained workers were being pulled over
and ticketed by police for not wearing their seatbelts.
The complainant argued the tickets were unreasona-
ble for people who made frequent stops in residential
areas, and she feared that such a precedent would turn
away volunteers.

We reviewed the state’s seatbelt law and found a provision that allows
delivery drivers who stay under 25 miles per hour not to wear the safety
devices. Armed with this section of the lowa Code, our complainant dis-
cussed the matter with the law enforcement agency that issued the tickets.
She later informed us the agency dismissed the tickets voluntarily.
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Unemployed lowans Get Relief Following Call to Ombudsman

When unemployment is low, the Ombudsman’s
office generally receives few complaints involving
unemployment benefits. Unemployment in 2010,
however, was not low. In three separate cases, our
office was able to help lowans who experienced sig-
nificant delays in receiving their unemployment ben-
efits.

In one case, a woman said she was approved for
unemployment benefits after an appeal hearing that
was held two months prior. But she still hadn’t re-
ceived any actual benefits, even after making several
phone calls to the state agency that handles the
claims

We contacted an agency supervisor. Within an
hour, the supervisor agreed the woman had a legiti-
mate complaint—she should have been receiving
benefits for the prior two months, but had not due to
a glitch in a computer system. The supervisor took
quick action to get the woman’s benefits going im-
mediately.

We thanked the supervisor for her quick action, but
we also asked why the problem had not been re-
solved sooner, since the woman said she had made
several calls to the agency. Two weeks later, we re-
ceived a letter from a second agency supervisor.
Based on an internal investigation, the agency of-
fered to make a formal apology to the woman for not
correcting the problem sooner. While staff had no
documentation the woman had called previously, the
supervisor wrote “we will take her word for it” and
reminded front-line staff “they are to

resolve the problem. We later learned the agency
released 11 weeks of unemployment benefits to the
woman that day, and a fact-finding hearing was
scheduled.

In a third case, a woman applied for unemploy-
ment benefits shortly after losing her job. After
waiting about six weeks with no meaningful respons-
es, she called our office for help. All the woman
knew was that her employer was going to contest her
claim. She said money was getting tight and she re-
ally needed unemployment benefits.

We contacted an agency division manager. Within
a day, he advised that a fact-finding hearing had
been scheduled for the following week. He added
that the agency had violated federal guidelines on the
length of time it took to take the case to a hearing.
He explained a final decision should have been
reached several days earlier, according to the guide-
lines. He admitted the agency was also in violation
for most cases requiring a fact-finding hearing.

The violations, he said, were the result of several
factors. The first was the protracted recession which
had put the unemployment rate over 10 percent—an
extremely high figure, historically speaking. Addi-
tionally, a number of critical employees had taken
early retirement in 2010. The manager said the
agency had been devoting much of its attention to
resolving these delays and was completing training
for a number of new employees who would soon be
processing unemployment claims.

be professional, responsive and thor-
ough in their delivery of service.”

Subjects of Complaints to the Ombudsman

In a second case, a woman had ap-
plied for unemployment benefits nearly
three months earlier. The agency sent
the woman a notice indicating she’d
been approved pending a telephone
hearing, but she never received infor-
mation about when the hearing would
be held, nor had she received any pay-
ments.

We immediately called an agency
administrator who agreed the woman’s
hearing should have been held shortly
after her application was received. He
offered to call the woman that night to

37%

Local Government

Other
11%

State Government
52%
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Revenue Agency Agrees to Return $1,250
to Delinquent Account Holder

When the state seizes your entire bank account

V - and refuses to negotiate with you, calling the Om-
7 budsman’s office might just be your best move.

That’s what one northern lowa woman learned

\' last year. She owed money on four court-ordered

fines. She had been making monthly payments

‘-‘-IA towards the two biggest fines, but was not able to
make any payments toward the other two cases.

Then, one day, she received notice that state tax collectors had just
seized her entire bank account, about $2,500, leaving her with no mon-
ey.

The woman tried working with an agent to get some of her money
returned. She hoped to get a least half of her account back, but she felt
the agent was not being reasonable in his response.

In explaining her complaint to us, she acknowledged she owed the
money in question. But she also noted she has other legal debts that she
is attempting to pay off as well.

We contacted an administrator for the state agency and explained the
woman’s request. The next day, he directed the agent to release half of
the money back to the woman and set up a payment plan for the re-
maining debts.

After careful investigation, research, and
analysis, the Ombudsman makes
recommendations to resolve complaints that are
found justified. Additionally, the Ombudsman may
provide information and answer questions relating
to government.

Lien on me

We received two complaints in the same week about unreleased liens
for tax problems that had been long resolved. Both of the tax obliga-
tions had been paid over six months earlier and both complainants dis-
covered the problem when they attempted to refinance their homes.

The state agency that placed the liens admitted to us both liens should
have been released months prior; however, the agency was unable to
provide a specific explanation as to why this had not taken place. The
agency blamed staffing shortages but conceded the liens still should
have been released within 30 to 60 days of payment.

We were told an automated system was scheduled to be implemented
later in the year that would automatically release a lien upon payment
of the obligation. Our complainants’ liens were released within a week
of contacting our office.

More
“Robocalls” Reported

Over the
course of three
months in
2009, we re-
ceived calls
from five dif-
ferent people who said they were
receiving automated phone mes-
sages from a state agency urging
their prompt reply. In each case,
the citizens returned the calls, on-
ly to learn they had been contact-
ed by mistake. Yet the calls con-
tinued, in some cases, as often as
twice a day.

At that time, the agency, which
collects debts for the state, told us
new software prevented them
from easily removing the mistak-
en phone numbers from their call-
ing system. Soon after the agency
thought it found a fix to the prob-
lem, the calls started up once
again. We reported the scope of
the problem to the agency’s direc-
tor and asked for a response. Al-
most immediately, the agency rec-
ognized the annoyance it was
causing some citizens and put a
halt to the calls until it could de-
vise a permanent solution.

Six months later, in June 2010,
we received a similar complaint,
and two more in August 2010.
We reported these new problems
to the agency, noting the agency
had made previous assurances
they would be stopping the calls.
The agency quickly discovered
some telephone numbers thought
to have been removed were
“stuck” in its computer system.
Our complainants’ phone num-
bers were promptly removed from
the automated system, and we
have not received any additional
complaints since.
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Smooth Road
Makes for Rough Ride

A road-widening project helped ease traffic
congestion in one east-central lowa town, but
it made matters more difficult for one family
whose driveway was significantly altered in
the process.

The family told us city officials assured
them their property would not be affected by
the project. Once the road went in, however,
its shoulder cut into a hill that supported the
end of the family’s driveway. The result was
a steep drop-off that prevented drivers from
entering or exiting the driveway without
scraping the bottom of their vehicles. The
family also argued the landing of the driveway
was unsafe because water was pooling there
and would freeze during the winter. The fam-
ily said it was forced to spend $8,000 or more
to mitigate the problem, which it blamed on
the road contractor. The contractor main-
tained the project was completed according to
plan and the angle of the driveway was within
acceptable limits.

We quickly discovered that prior disputes
between the city and the family were coloring
the city’s response to the complaint. Disre-
garding that past history, we set out to inde-
pendently review all of the project plans in an
effort to determine whether the project was
actually faulty. We also discussed the tech-
nical documents with engineers. After our
review, we concluded the designers had inad-
vertently omitted the road’s shoulder from
part of its plans, meaning they had miscalcu-
lated the effect the road would have on the
family’s driveway. We then reviewed the
family’s bills related to flattening and support-
ing the driveway and informed the city the
family’s request for $8,000 appeared reasona-
ble.

Shortly thereafter, the mayor and city coun-
cil negotiated a settlement with the road con-
tractor and agreed to fully reimburse the fami-

ly.

City Streets Worker Retaliates
Against Citizen Whistleblower

In a published report, we
concluded the City of Stuart’s
street superintendent commit-
ted official misconduct when
he repeatedly used city equip-
ment at his home despite ad-
monitions from city officials
and the frequent complaints of
citizens. In two documented
instances, the street superintendent was paid overtime
wages to clear his own driveway with a city plow.

State law generally prohibits public employees from us-
ing public property for personal gain.

Later, during heavy snow storms, the street superinten-
dent, Bob Airhart, issued a sidewalk citation to a citizen
who reported his improprieties to city officials. We deter-
mined Airhart issued the citation in retribution for the citi-
zen’s complaints.

We also concluded Stuart’s mayor, city council, and city
administrator knew about Airhart’s actions but failed to
adequately address them. This occurred despite a city pol-
icy that forbade the personal use of city equipment.

The 22-page report, entitled “Turning a Blind Eye,”
made six recommendations to Stuart city leaders to tighten
up policies and practices. The
city agreed to adopt all six rec-
ommendations. We referred
our investigation to the Adair
County Attorney for its consid-
eration of prosecution.

@

The full report can
be read at
www.legis.state.ia.
us/Ombudsman/rep
orts/.

The Ombudsman investigates complaints
against agencies or
officials of state and local governments in
lowa. We perform this service, without a fee,
in an independent and, when
appropriate, confidential manner.
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Better Late Than Never: Town Returns Water Deposit

How long should a city be able
to keep the deposits paid by new
water customers? This question
was raised by a small town home-
owner who had been a municipal
water customer for six years and
counting. When she moved in,
the city required her to make a
$75 deposit to obtain water ser-
vice for the home.

With the passage of six years,
the woman felt the city should
return the $75 to her, in light of
her good payment record. The
city had told her the deposit
would be returned only if she

moved away or died. The woman
felt this practice was not reasona-
ble or fair. We reviewed state law
and several similar complaints
previously handled by our office.
We found that at least some
smaller towns did refund a home-
owner’s water deposit after one
year, provided the account is in
“good standing.”

We then called the city clerk.
We were surprised when the clerk
explained her standard practice
was to return deposits to any
homeowner whose account is in
“good standing” after one year.

The clerk then agreed to check the
records for the status of this par-
ticular account.

The clerk called us back later
the same day with another sur-
prise: Not only was this account
in good standing, but the woman’s
deposit should have been returned
to her five years prior. Apparent-
ly, this did not happen due to an
unintentional oversight by the
city. The clerk said she would
apologize to the homeowner and
immediately refund her $75 de-
posit.

Where is Your County?
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Grieving Family Receives Refund of Faulty Fee

Our office was contacted by the sister of a suicide victim. The victim
was driving a car registered to their mother at the time of her death and
the police impounded the car as part of their investigation.

The caller and her father told us they attempted to retrieve the car
from a private towing company on the same day they were notified the
police investigation was complete. The towing company told our caller
their mother needed to sign for the car since she was the registered
owner. The whole family returned to the lot the following day, at
which time her mother was charged a $360 impound fee.

After the family complained to the police department, the fee was re-
duced to $288.27. The caller still questioned whether her mother
should be charged any impound fees for the time the vehicle was held
by police.

When we contacted police, officials justified the impound fee because
they had contacted the family four days before the car was picked up.
When we relayed this information to the caller, she shared a time-
stamped voicemail recording with us that disputed the police version of
events and supported their own. We copied the recording and provided
it to the police chief, who later agreed to refund the entire fee to the
family.

Rattrap Flourishes Due
to Legal Misunderstanding

Raccoons, mice, and weeds had overrun an
abandoned house in rural north central lowa,
but despite overwhelming smells of mold and
animal feces coming from the property, a near- ¢
by neighbor said she could not convince offi- I
cials to do anything about it.

The man charged with policing nuisances in
the county told us he sympathized with the
neighbor, but was instructed by his superiors
that nothing could be done. After further inquiry, we learned a county
attorney had told officials the county lacked the authority to clean up
the property. Aware that lowa’s counties indeed have the authority to
abate residential nuisances, we pointed county officials to the law and
asked them to reconsider action at the site. Complicating the matter
was the fact that the county in question contracted with staff of a
neighboring county to do the work.

At our urging, a different county attorney reviewed the information
and agreed the county could order the owner to clean up the house, or
do it themselves and bill the owner for the work. The county has since
made several attempts by letter and public notice to find the owner,
without success. The house is scheduled to be demolished by local
officials in 2011.

City’s Wasteful Spigot
Finally Turned Off

A resident of a
south-central lo-
wa town said
regular spillage
from the city’s
water tower had
been undermining her property
for years—causing water to bub-
ble up in her garage and her
swimming pool to collapse. She
said the city refused to address
the issue and knowingly allowed
the tower to continue to over-
spill.

When we determined a state
agency had regulatory authority
over municipal water towers, we
asked the agency to investigate.
The agency informed us that it
had responded to a similar com-
plaint two years earlier, but it
agreed to do a follow-up inspec-
tion of the tower.

The agency told us the water
tower was not contributing to the
resident’s water woes, which
were caused by the home’s prox-
imity to a former drainage way,
heavy rains, and the absence of a
storm water collection system in
town.

However, the agency agreed
that the city was wasting a sig-
nificant amount of water through
spillage, at a significant cost to
the city. The agency noted a fix
would be expensive for the city
in the short term, but not as ex-
pensive in the long term, as the
city purchased all the water it
used (and spilled) from a rural
water district. The agency of-
fered the city three options to
permanently stop the spillage,
and officials agreed to make ad-
justments and improvements to
minimize the spills.

=
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Whose Interest is Being Served?

A conflict of interest was brought to our attention concerning a fire chief
who also sat on the city council of the eastern lowa town of Walker. It was
alleged that Chief Bill Smith regularly voted on matters pertaining to the
Fire Department that came before the council. Of particular concern was a
vote cast by Smith as a council member to retain himself in office as fire
chief.

Relying upon opinions issued by the lowa Supreme Court and the lowa
Attorney General’s office, we criticized Smith for not abstaining in these
instances. The court had said that the “integrity of representative govern-
ment demands that the administrative officials should be able to exercise
their judgment free from objectionable pressure of conflicting interests.” It
is well established elected officials must always steer clear of giving them-
selves any personal advantage, financial or otherwise, in the exercise of
their public duty. Even the potential for a conflict of interest must be
avoided for the sake of maintaining the public trust.

The city attorney defended Smith’s actions by asserting an amendment
to the lowa Code in 2004 allows a city council person to also hold both the
office of volunteer fire department chief, as long as the area served by the
fire department exceeds 2,000 people. The city attorney inferred that since
the Legislature allowed an elected official to hold both positions, the Leg-
islature also meant to imply that no conflict of interest could ever arise for
the person holding both offices. The city attorney could not cite any legal
authority that supported this assertion.

We disagreed with his argument. The doctrine of incompatibility
(whether a person can legally hold two different offices at the same time)
Is a separate issue from that of conflict of interest. The fact that two offic-
es could be held simultaneously does not remove all potential for a conflict
of interest. To the contrary, the potential for a conflict of interest is height-
ened. Officers must be vigilant to discern which of their actions are serv-
ing which interest. A conflicted official not only gains personally from
taking part in such a vote, but also runs the risk of contaminating the vote
of the remaining officials, thereby casting doubt on the impartiality of the
body’s deliberations.

Smith clearly benefited from his vote to affirm his appointment as fire
chief because it broke a tie among the other council members. He should
have abstained from voting on this issue. If a council member seeks to
hold another position of responsibility, power, and authority, a conflict of
interest clearly arises when he creates an advantage for himself by voting
on his own appointment. Even the city attorney told the council the better
practice would be to abstain from voting in such instances.

Our published report identified a number of situations when
Smith voted as a council member on matters affecting the Fire
Department and his position as fire chief. We concluded
Smith was legally obligated to abstain from voting on such

Access the full report:
http://www.leqgis.state.ia.us/cao

The ombudsman

system is based on the
principle that everyone

has a right to have his
or her grievances
against the govern-
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non-partisan
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where action can be

taken to resolve
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matters, and must do so in the future, stating his reasons for
abstaining in the council minutes. Additionally, we recom-
mended the council reconsider its actions on those matters
which were rendered invalid because of Smith’s illegal vote.
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Give Me Credit

How would you like to spend 414 days in jail and get credit for serving only
35? That’s what had happened to an offender who contacted our office, and he
wasn’t very happy about it.

Prior to being sent to prison, the offender was housed at a couple of jails. A
month after he was initially booked at one jail, he was transferred to a hospital
and was later released to a second jail until the original jail could retake custo-
dy.

We located police records, prison records, and online court records that clear-
ly showed the offender was in jail from October 2008 to December 2009. So why wasn’t the jail giving him
credit? We inquired with the jail administrator, whose records showed the inmate had been housed there for
only 35 days. When we referenced the information we had compiled, the jail administrator requested a cou-
ple of days to research the issue.

Less than a day passed when the jail administrator called us back to say, “How’s 414 days sound?” He ex-
plained the inmate was originally booked under one name, then was given a slightly different name upon his
return from the hospital. When the offender asked the jail to calculate his credit, he used the name under

which it had originally booked him.

The jail administrator sent a letter to the offender explaining the confusion. He also sent the prison a form

crediting the offender with 414 days of time served.

Eight Steps for Resolving Your Own Complaints

“What steps have you taken to resolve the problem?” That is
often one of the first questions we ask people who contact us
with a complaint.

Under law, one of the scenarios in which the Ombudsman is
not required to investigate is when people have available
“another remedy or channel of complaint which [they] could
reasonably be expected to use.” [lowa Code section 2C.12(1)]
And it is not just the law, it is also simple common sense. Dis-
putes and grievances can be resolved with simple, honest com-
munication. Certainly not all the time, but enough that it is al-
most always worth trying before filing a complaint with our of-
fice.

Here are some basic, important guidelines to follow when you

are trying to resolve any “consumer” problem, whether it in-
volves a government agency or not.

1. Be pleasant, persistent, and patient. The wheels of govern-
ment usually move, but not always quickly. We have found the
citizens who are best able to get problems resolved have three

core traits in common: they treat everyone with respect and
courtesy; they don’t give up easily; and they realize that most
problems are not resolved overnight.

2. Exercise your appeal rights. Does the problem involve a
decision or action that has a formal appeal process? If you are
not sure, ask the agency. The right to appeal usually has a
deadline. Respond well before the deadline and consider send-
ing your appeal by certified mail. If you cannot write before
the deadline, call to see if you can get an extension or if you
can appeal by telephone.

3. Choose the right communication mode. If you are not filing
a formal appeal, decide whether you want to contact the agency
in person, over the phone, or through a letter or e-mail. Go with

the mode you are most comfortable with, unless the problem is
urgent, in which case you will probably want to rule out a letter
or e-mail.

4. Strategize. Before making contact, consider who your like-
ly audience will be. Will it be someone who can actually fix the
problem to your satisfaction? If not, your initial goal might be
along the lines of patiently explaining your concern, listening to
the response, and then politely asking to speak with a supervi-
sor—perhaps even more than once!

5. Plan your questions. Write down your questions before
calling or visiting the agency. Be sure to specifically ask which
law, rule, or policy authorized the agency’s actions. Then ask
for a copy of the law, rule, or policy (so you can read it for your-
self, to see whether you agree).

6. Be prepared. Be sure to have any relevant information
available before contacting the agency. If you are wanting face-
to-face contact, we recommend you call first. A short phone call
could save headaches and wasted time, such as finding that the
person you need to talk to is sick that day.

7. Keep records. Take good notes of all conversations. This
should include the person’s name and title, the time and date,
and what they told you. Keep all records received from the
agency, even envelopes. Also keep copies of any letters, faxes,
or e-mails you send to the agency.

8. Read what is sent to you. Carefully read everything from
the agency, front and back including the fine print!

If all that fails, contact us. Our office has authority to investi-
gate complaints about most agencies of state and local govern-
ment in lowa. Major exceptions include the courts, the legisla-
ture, and the Governor. We do not have authority to investigate
any federal agency.
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Jail Criticized for
Failure to Videotape
Removal of Offender

The main task of
any Ombudsman’s
investigation is to
determine whether
a complaint is sub-
stantiated or unsub-
stantiated based on
the facts.  Occa-
sionally, even after
reviewing all available information, this review
leaves us unable to decide. In these rare cases,
we code the complaint as “indeterminate”™—
neither substantiated nor unsubstantiated. This is
what happened in the case of an inmate who al-
leged that jailers had used excessive force
against him.

The inmate was scheduled for a court appear-
ance on charges of assaulting a jail employee
when jail staff arrived at his cell to take him to
the hearing. The inmate told us that staff as-
saulted him when they entered his cell to remove
him.

We reviewed all relevant records, including
incident reports, video recordings, and Taser da-
ta records. We also considered information from
various witnesses, including jail staff and other
inmates who were in the same unit. (The in-
mates generally alleged staff members were the
aggressors and used too much force. Staff, on
the other hand, generally alleged the inmate was
the aggressor and that the force used by jailers
was necessary and appropriate.)

We also found, however, staff had made seven
procedural errors where staff did not act in ac-
cordance with established jail policy. Most im-
portantly, staff had failed to assign an officer to
videotape jailers” “cell extraction” efforts. The
other procedural errors involved improper proce-
dures related to the jailers’ use of restraint chairs
on the inmate after removing him from the cell.

We reported our findings and conclusions to
jail officials. In response, jail administrators
provided written assurances staff were reminded
of the various policy requirements.

Peace By Any Means is
Not Always Justice

A small business owner in far eastern lowa planned to
erect a mini-storage complex at the edge of town. The
property he purchased for this purpose was zoned
“residential.” The city told him it did not have the mon-
ey to install a lift station to provide sewer at the site.
However, the business owner told the city council this
would not be a deterrent. He asserted storage units do
not require a sewage system. Additionally, he argued his
facility would generate new property tax revenue for the
city. The city council was enthusiastic about the project.

The city’s planning and zoning board rejected the own-
er’s request for a variance to allow a commercial build-
ing at the site because one of the two adjacent property
owners objected. The landowner said he did not want a
storage unit as part of his view. The city council initially
supported the zoning board’s decision, for the sake of
peace in the town of under 700 residents. The business
owner offered to erect a privacy fence or screen the site
with landscaping. Negotiations continued between the
objector and the applicant business owner without suc-
cess.

The business owner called our office for assistance.
We contacted the mayor and found city ordinances pro-
vided an entirely different procedure for the granting of
variances than what the council had followed by tradi-
tion. According to the city code, a variance could be de-
nied only for health or safety considerations. The adja-
cent owner then objected to the project on the grounds
the storage units would generate too much traffic. The
city council decided that argument had no merit. Fol-
lowing their codified procedure, and discarding those
traditions not established by ordinance, the city council
rezoned the property to accommodate the storage units
and the plans for building proceeded.

After receiving a complaint about a prison or jail,
we review the relevant information and decide
whether staff:

o Followed the law and institution policy

e Acted reasonably and fairly
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Citizens Prevail With
Special Election

C
5?/

Citizens unhap-
py with their cen-
tral lowa city
council’s  choice
of a replacement
for a deceased

council  member
petitioned for a
special election.

Under lowa law, such elections
must be called within 90 days of
the vacancy, or at the earliest prac-
ticable date, if the petition is valid.

After the council position became
vacant in late May, the county elec-
tion commissioner identified a date
in August as the earliest practicable
date for the special election. How-
ever, in order to save money, the
city council voted to postpone the
election until November, when they
could simply add the measure to
the ballot of a regularly scheduled
general election.

One citizen who disagreed with
the council’s action asked us to in-
tervene. After a close reading of
the state law, we were convinced
the city was without authority to
delay the special election and ex-
pressed our feelings to city offi-
cials. Since the general election
was well beyond 90 days from the
date of the vacancy, and since a
special election could have been
held sooner, we explained lowa
law appeared to prohibit the coun-
cil from postponing this special
election. The city council grudg-
ingly agreed and a special election
was held in September. The citi-
zens’ candidate prevailed and was
sworn in on October 11, 2010.

Top Ten Government Web Sites

We’ve put together a list of ten web sites that will
quickly put you in touch with almost any facet of state
and local government in lowa. This is certainly not an
exhaustive list, but one that should help you get start-
ed in finding whatever you might be looking for.

Official State of lowa website—www.iowa.gov

State agencies—http://phonebook.iowa.gov/agency.aspx
Legislative—www.legis.iowa.gov

Judicial—www.iowacourts.gov

Cities—www.iowaleague.org

Counties—www.iowacounties.org

Public school districts and Area Education Agencies—www.ia-sh.org
lowa law—www.legis.iowa.gov/lowal aw/statutoryL aw.aspx
“Sunshine Advisories”—www.iowaattorneygeneral.org/sunshine_advisories/
(primers on the Open Meetings and Public Records laws)

10. Citizens’ Aide/Ombudsman—www.legis.iowa.gov/Ombudsman

CoNoa~whNE

Hate Crime Considerations
Get Short Shrift

Residents in a north lowa city were upset authorities declined to
file hate-crime charges against a man who hung a threatening Nazi-
themed sign on the fence of the home of an African-American fami-
ly. Media reports indicated prosecutors did not think the act met all
the legal elements of a hate crime and charged the man only with
third-degree harassment.

Under lowa law, a hate crime can be prosecuted if racial motiva-
tions can be proven only as part of an assault, criminal mischief, a
civil-rights violation, or trespass. After a close review of the law, it
appeared to us the sign-hanging could have been prosecuted as a tres-
pass hate crime. When we pointed this out to the county attorney, he
told us he had not considered trespass as a possible basis for a hate-
crime charge. Police, meanwhile, said they understood that charges
would not be filed because hanging a sign on a person’s fence would
not normally be treated as a crime. These responses gave us concern
that some authorities might not fully appreciate the intent and the
provisions of lowa’s hate-crime statute.

We requested a report from court officials which showed that pros-
ecutors in 61 of lowa’s 99 counties had never charged a hate crime
since the law was passed in 1992. At the same time, we learned a
state training council had not conducted a hate-crime training course
for police and prosecutors since the measure became law, despite a
requirement that a course be developed.

A few months after our inquiries, a new training course on hate-
crime prosecutions was held for lowa’s county attorneys.

Meanwhile, after the suspect in the crime pleaded guilty to state
charges of harassment, federal prosecutors filed separate charges of
interfering with the housing rights of the family. The man pleaded
guilty to the federal charges and was sentenced to eight months in
prison.
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State Government

Aging (Department)-Long-Term Care
Ombudsman

1-800-532-3213

Toll-Free Numbers

Substance Abuse Information Center

1-866-242-4111

Blind (Department)

1-800-362-2587

Tourism Information

1-800-345-4692

Child Abuse/Dependent Adult Hotline

1-800-362-2178

Transportation (Department)

1-800-532-1121

Veterans Affairs Commission

1-800-838-4692

Utilities Board Customer Service

1-877-565-4450

Vocational Rehabilitation Division

1-800-532-1486

Child Support Recovery Unit 1-888-229-9223
Child Advocacy Board 1-866-448-4608
Citizens’ Aide/Ombudsman 1-888-426-6283
Civil Rights Commission 1-800-457-4416

College Student Aid Commission

1-877-272-4456

Commission on the Status of Women

1-800-558-4427

Consumer Protection Division

1-888-777-4590

Welfare Fraud Hotline 1-800-831-1394
Workforce Development Department 1-800-562-4692
Miscellaneous
ADA Project 1-800-949-4232

Crime Victim Assistance Division

1-800-373-5044

Better Business Bureau

1-800-222-1600

Economic Development (Department)

1-800-245-4692

Disability Rights IOWA

1-800-779-2502

Gambling Treatment Hotline

1-800-238-7633

Domestic Abuse Hotline

1-800-942-0333

HAWK-I (insurance for low-income kids)

1-800-257-8563

Federal Information Hotline

1-800-688-9889

Home Health Hotline

1-800-383-4920

lowa Legal Aid

1-800-532-1275

Human Services-Administrative Offices

1-800-972-2017

Lawyer Referral Service

1-800-532-1108

Insurance Division

1-877-955-1212

Legal Hotline for Older lowans

1-800-992-8161

lowa Client Assistance Program (advocacy for
clients of Vocational

Rehabilitation and Blind Department)

1-800-652-4298

Youth Law Center

1-800-728-1172

lowa COMPASS (information and
referral for lowans with disabilities)

1-800-779-2001

lowa Finance Authority

1-800-432-7230

lowa Waste Reduction Center

1-800-422-3109

Narcotics Division

1-800-532-0052

Nursing Home Complaint Hotline (DIA)

1-877-686-0027

Public Health (Department)
Immunization Program

1-800-831-6293

Revenue and Finance (Department)

1-800-367-3388

SHIIP (Senior Health Insurance
Information Program)

1-800-351-4664

Small Business License Information

1-800-532-1216

State Fair

1-800-545-3247

State Patrol Highway Emergency Help

1-800-525-5555

The Ombudsman’s Authority

lowa law gives the Ombudsman the authority to investi-
gate the administrative actions of most local and state

governments when those actions might be:

e Contrary to law or regulation.

¢ Unreasonable, unfair, oppressive, or inconsistent
with the general course of an agency’s functioning,

even though in accordance with law.

o Based on a mistake of law or arbitrary in ascertain-

ments of fact.

e Based on improper motivation or irrelevant consid-

eration.

o Unaccompanied by an adequate statement of rea-

sons.

By law, the Ombudsman cannot investigate the lowa
courts, legislators and their staffs, the Governor and his

staff, or multi-state agencies.
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Ombudsman—(Continued from page 1)

refused to comply with our re-
quest to take sworn testimony
from one of its administrative law
judges regarding a disciplinary
decision. Because the administra-
tive law judge’s informal explana-
tion to us about the decision was
inconsistent with the warden’s
and because the warden had com-
municated with her about the de-
sired sanction before the hearing,
we decided it would be best to
obtain testimony from her, just as
we had done with the warden and
her supervisor. That case is cur-
rently before an lowa district
court.
* * %

We continued to play an active
role on issues related to public
records, open meetings, and priva-
cy. We received a total of 263
complaints or information re-
quests about these matters in
2010.  Additional information
about our casework is in the sec-
tion of this report dealing with
this topic. Through these and oth-
er complaints over the years, we
have identified some issues that
we think should be addressed or
clarified by new legislation. This
led to my decision to submit two
proposed bill drafts in November
2010 for consideration by the
General Assembly in 2011.

One legislative proposal sought
to expand on the advisory bodies
covered by the Open Meetings
Law. It also would clarify the ap-
plicability of the Open Meetings
Law to advisory bodies that make
recommendations on policy mat-
ters, even if they are not making
policies themselves.

The other proposal would create
an “open government advisory
committee” to examine other is-
sues related to the Open Meetings

Law and Open Records Law that
require legislative solutions, in-
cluding:
« creation of an effective adminis-
trative enforcement process
o the effectiveness of current ex-
emptions under both laws
e time limits and processes to re-
spond to public records requests
« fees chargeable for public rec-
ords, including requests for bulk
and electronic data
o draft records that may be kept
confidential or must be dis-
closed
o serial gatherings or *“walking
quorums” by members of gov-
ernmental bodies
As of the publication date of
this report, neither of our pro-
posals was enacted. Nevertheless,
our office will continue to be an
active participant in sharing infor-
mation and ideas about these is-
sues to assist policymakers, so
that lowans will have greater clar-
ity about their access to govern-
ment meetings and records. Dur-
ing times of economic stress, it is
especially important for govern-
ment bodies to be transparent and
accountable on decisions affecting
citizens.
Most importantly, I am commit-
ted to being more proactive on

matters about open meetings and
public records by doing two
things. One is to put more priori-
ty on handling complaints, so we
can process them quicker. When
appropriate, | will refer violations
of law to the Attorney General to
determine if further enforcement
action is warranted. The other is
to create a web site focused on the
Open Meetings Law and the Open
Records Law, to serve as a central
source of information for citizens
and government officials. Educa-
tion is the foundation to assuring
compliance with these laws.

As you will read in the columns
by my staff, besides our daily
casework, we have been involved
in discussing and offering input
on other significant systemic is-
sues—including mental health,
developmental disabilities, child
support, child abuse registry, and
various  corrections  matters—
through our participation or at-
tendance at meetings of work
groups, committees, or boards.
We will stay involved in these
activities in 2011, while fulfilling
our casework responsibilities.

I look forward to working with
the dedicated staff in our office in
serving the citizens of lowa.

Office of Citizens’ Aide/Ombudsman
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the prisons’ resources. The DOC
is currently building new mental
health treatment space at the lowa
State Penitentiary in Fort Madi-
son and lowa Correctional Institu-
tion for Women in Mitchellville.

Oakdale also houses three units
of severely mentally ill prisoners.
These units are not licensed as a
hospital. The DOC houses men-
tally ill prisoners at the Clinical
Care Unit at the lowa State Peni-
tentiary in Fort Madison and Cla-
rinda Correctional Facility, where
400 inmates, including the intel-
lectually disabled, are housed
with other inmates among its gen-
eral population.

Director Baldwin told us the
intellectually disabled are a small
but growing population in the
prison system. He would like to
see lowa maintain a separate fa-
cility for the population of men-
tally ill who are physically assaul-
tive where treatment could be of-
fered with a high-security compo-
nent. The prisons currently do
not have the treatment staff for
such inmates, nor does DHS have
the security staff for them.

The members of our group
shared the belief that jails and
prisons are generally not the most
effective or the most humane
place to house and treat the men-
tally ill. We discussed our hope
the Legislature would take action
to improve the situation of this
mentally ill population.

The Ombudsman’s office also
submitted comments last year to
the DHS’ Olmstead Plan. The
purpose of the plan is to ensure
“people with disabilities, of any
age, receive supports in the most
integrated setting consistent with
their needs.” You can find the

lowa Olmstead Plan at http:/

iowamhdsplan.org/

The suggestions we offered to
the Olmstead Plan were based up-
on complaints brought to our of-
fice and our resulting casework, as
well as the results of a survey we
sent to all lowa counties, and in-
formation from a workgroup es-
tablished by our office with agen-
cy directors and advocacy groups.

To the plan’s principles, we sug-
gested adding language that lo-
wans with disabilities will live and
work in environments that are safe
and free from neglect, harm, or
discrimination.

We also suggested adding the
following objectives or strategies
to the plan’s goal of access:

e Facilitate communication and
collaboration between all parties
in the commitment system. Es-
tablish a unified commitment
process so the mentally ill and
their families can know what to
expect from the process.

e Collaborate with the judicial
branch and mental health centers
to provide an assessment process
prior to commitment so a clini-
cian is making a commitment
recommendation to the judge.

¢ Review and collaborate on a re-
write of lowa Code chapter 229
as needed to clarify who is re-
sponsible for what role in the
commitment process to encour-
age consistency across the state.

e Establish a pilot project or man-
date use of community mental
health centers to pre-evaluate
alleged mentally ill persons prior
to court-ordered commitment.

e Re-purpose the Mental Health
Institutes to provide sub-acute
care and provide open and im-
mediate access for commitment
of  “dangerous” individuals
(defined as threatening or assaul-

tive to oneself or others).

e Collaborate with the judicial
branch to establish mental
health courts. Please see the
guide, “Mental Health Courts:
A Guide to Research-Informed
Policy and Practice,” which
was released in September
2009. The guide explains how
mental health courts address
the issues related to people
with mental illnesses in the
criminal-justice system.

e Obtain information and support
from counties with already es-
tablished mental health courts.

e Collaborate with county jails
and community mental health
centers to assure mental health
treatment for jail inmates.
Lastly, we suggested adding an

objective or strategy to the plan’s
goal of accountability that DHS
collaborate with the Department
of Public Health and others to
establish teams to review deaths
of disabled individuals.

Shortly after we made these
suggestions, DHS invited our
office to serve on a legislatively
mandated task force. The Legis-
lature asked DHS and the judicial
branch to facilitate regular meet-
ings and other communication
among representatives of the
criminal-justice system, service
providers, the counties’ central
point of coordination administra-
tors, and other pertinent state
agencies and stakeholders to im-
prove the processes for involun-
tary commitment for chronic sub-
stance abuse under lowa Code
chapter 125 and serious mental
illness under chapter 229.

| attended all four of the
group’s meetings in 2010. The
group identified the following

low-cost or no-cost solutions to
(Continued on page 28)
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improve the mental health/substance abuse commit-

ment process:

e Develop a web based tool to assist with finding a
bed when commitment is determined.

¢ Resolve the issue of medical pre screens that are
mandated by some hospitals.

e Provide sub acute care.

e Utilize the Mental Health Advocate more effec-
tively.

e Remove restrictions on Nurse Practitioner for Out-
patient only.

e Provide a pre commitment mental health evalua-
tion.

e Provide annual training on mental health commit-
ment procedures to magistrates, CPCs, physicians,
and clerks of court.

e Provide a step-by-step committal procedure for
those magistrates across the state that encounter
only one or two committals each year.

e Educate psychiatrists on the judicial process and
language.

¢ Revise the standard application and affidavit to
include questions regarding dissolution proceed-
ings, domestic violence, and custody issues.

The group will likely continue meeting in 2011 to
address such issues as transportation by the county
sheriff; the role, supervision, and funding of mental
health advocates; and civil commitment pre-
screening.

Public Meetings, Open Records & Privacy—(Continued from page 5)

total number of substantiated cases could increase.

Eleven counties were the subjects of six or more
contacts in 2010. In total, these counties represented
half of all our open records and open meetings con-
tacts last year. They were: Polk (54), Cerro Gordo
(12), Warren (11), Linn (10), Johnson (8), Dallas (7),
Dubuque (7), Scott (7), Marion (6), Webster (6),
Woodbury (6).
From Our Case Files

The following is some commentary about cases we
investigated in 2010 and some suggestions for avoid-
ing the same mistakes.
« Open Records

We received a complaint last year that highlighted
an important concept: Information stored in an elec-

= 2009
= 2010

* k% *

In 2008 our office began to track cases in which
the complainants had issues regarding the delivery
and availability of mental health services or claimed
they were adversely affected due to their mental ill-
ness. As shown by the accompanying chart, during
2010 we received 166 jurisdictional cases with a
mental health component, a decrease from the 182
cases in 2009. The biggest difference was that cases
coded against prisons decreased from 83 in 2009 to
50 in 2010.

I will continue to check our casework for any
trends. In addition, I will monitor what develops on
mental health legislation and attend meetings with
stakeholders, so the Ombudsman can provide infor-
mation and recommendations to legislators or agen-
cy officials when appropriate. 1 hope | have more
optimistic news to report next year.

166 Mental Health Related Cases
to the Ombudsman

55

29 3L 30

Other
Government

Corrections Jails DHS (Programs

and Facilities)

tronic format should be as readily accessible to the
public as information on paper. The variety of com-
plaints we received on fees also illustrated why there
isn’t one single perfect fee policy for all types of rec-
ords or for every lawful custodian.

When it comes to fees for records, one thing is
clear: The Legislature did not intend for government
agencies to make a profit. Any fee charged by a
government agency that goes above and beyond
“actual cost” violates the Open Records Law and is
an improper barrier to the public to gain access to
those records. If a policy allows the charging of
fees that are not commensurate with the cost of your
time and materials, then it needs to be revised. Spe-
cial attention may be needed for electronic records.
Unlike a standard sheet of paper, electronic records

(Continued on page 29)
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might never be printed. It is also possible for a mas-
sive number of electronic records to be searched,
sorted, and compiled in a fraction of time it would
take to do the same with paper records. This means
that, in some instances, fulfilling a request electroni-
cally could be cheaper than printing off paper copies.
Requesters should be charged accordingly. “Actual
cost” is a fairly simple concept which is often over-
looked by public officials.

We also had an interesting case whereby a separa-
tion agreement with a key employee was riddled
with language about keeping the terms of the agree-
ment confidential. Nothing in lowa law allowed the
terms of the agreement to be confidential. In fact, a
2011 bill (Senate File 289), which just recently be-
came law, affirmatively states that a settlement
agreement and any summary of it shall be a public
record. Public officials should be cognizant of this
prior to entering into such an agreement, to spare
themselves some uncomfortable situations.

e Open Meetings

Every year we hear about situations where agen-
cies fail to realize there is a specific process required
for going into a closed session. A quick read of lowa
Code section 21.5 will show that the process is not a
difficult one to grasp.

There was one instance last year where a govern-
ment body wasn’t even aware that by simply asking
the public to leave its open session, it held an illegal-
ly closed session. The public is always allowed to be
present for the discussions, deliberations, and actions
of an elected body unless there is a lawful reason for
a closed session. Furthermore, procedural steps must

be taken during the open session to vote to hold a
closed session and to state the reason and specific
exemption for holding a closed session. It is im-
portant for public officials to know under what cir-
cumstances a closed session can be used, and how to
accomplish it.

We saw two cases where agencies were not pub-
lishing its meeting minutes as required by law. Cit-
ies around 200 in population need to pay attention to
the data from the 2010 census to ensure they are fol-
lowing the law—all cities above 200 must publish
minutes in a local newspaper. Agencies should also
be reminded that they have a very short time period
to submit the minutes for publication.

Speaking of meeting minutes, they must indicate
“information sufficient to indicate the vote of each
member present.” As one agency found out from our
investigation, that requirement cannot be met by us-
ing secret ballots to take a vote. Secret ballots are
not allowed by state law.

e Privacy

In 2010 we received only a handful of complaints
about privacy that resulted from an agency’s action
or inaction. | think the low numbers can be attribut-
ed to an increased awareness about the dangers of
identity theft. As a result, agencies have limited the
use and collection of personal information such as
Social Security numbers. Some agencies that have
good reason to collect a Social Security number
should know the law requires them to take reasona-
ble steps to protect them from others’ prying eyes.

Nonetheless, we do still receive occasional com-
plaints about unauthorized access to personal infor-
mation by employees and other forms of security
breaches.

Contacts by Special Topics

Child Welfare
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What’s Ahead

Several legislative attempts over the
past several years to create an enforce-
ment board or other administrative en-
forcement process have failed to date. As
the Ombudsman has stated in her mes-
sage, our office will try to put more prior-
ity on educating the public and govern-
ment officials and on resolving com-
plaints about the Open Meeting Law and
Open Records Law in the coming year.
We hope these efforts will help to mini-
mize the need to resort to enforcement
actions to address violations of those
laws.

Corrections
45%
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parents or other caretakers ac-
cused of child abuse.

DHS begins a child abuse as-
sessment when it receives an alle-
gation that a child has been
abused. Every year, DHS intake
workers process over 35,000 such
reports. Of those, about 25,000
meet the legal threshold for send-
ing an investigator. In 2010 there
were 26,413 assessments for child
abuse, up 2 percent from 2009.
Most abuse reports turn out to be
unfounded, but there were 6,794
“founded” abuse assessments in
2010, the second lowest number
recorded over the past five years.
For more information, see “Child
Welfare by the Numbers Calendar
Year 2010 at
http://www.dhs.state.ia.us/docs/ch
ildwelfarebynumbers2010.pdf.

A founded case of abuse re-
mains on a person’s record for at
least ten years before it is ex-
punged or removed. Currently,
lowa has approximately 50,000
individuals on the Registry who
were founded or responsible for
some type of child abuse. The
definition of child abuse is found
in lowa Code section 232.68(2)(a-
j).  The statutes governing the
Registry are found in lowa Code
chapter 235A.

Besides having the stigma of
being labeled a child abuser, a
person who is placed on the Reg-
istry can wind up losing their job
or custody of their child. As a
result, concerns have developed
about that person’s due process
rights prior to an administrative
hearing or final agency decision.
lowa’s Registry placement proce-
dures are not unique. Other states
also have similar procedures.
However, there are a growing

number of recent court opinions
from other states, including Mary-
land, Missouri, North Carolina,
and Connecticut that have held
those states’ central registry laws
to be unconstitutional because
they determined that placement on
a child abuse registry prior to a
hearing violated the individual’s
due process rights under the Fifth
and Fourteenth Amendments.

In addition to due process con-
cerns, concerns have been ex-
pressed in lowa about the lack of
statutory timeframes to ensure
accused parents receive timely
administrative hearings and final
agency decisions. We had found
it was not uncommon for an indi-
vidual to wait up to a year for an
administrative hearing when ap-
pealing a founded child abuse as-
sessment and placement on the
Registry. If the DHS Director is
then asked to review a hearing
decision, it could take an addition-
al 180 to 190 days before a final
agency decision was issued.

Approximately 1,349 appeals of
child-abuse determinations were
filed in 2010. Of those appeals,
472 proceeded to an administra-
tive hearing, and of those cases,
an administrative law judge re-
versed abuse determinations 103
times. Delays of almost two years
for a final agency decision create
serious consequences for many
individuals seeking to overturn
their founded assessment.

In 2010 we provided comments
and proposed amendments to es-
tablish a new, expedited appeal
process and time limits in re-
sponse to a bill, House File 2223.
We recommended a 90-day
timeframe for holding an adminis-
trative hearing and issuing a deci-
sion in most cases, with an expe-
dited process for those persons

whose  employment  situation
would be impacted by placement
on the Registry. We also recom-
mended an amendment to make
an administrative law judge’s de-
cision the final agency decision,
eliminating the DHS Director’s
review of that decision as an op-
tion. The result would have al-
lowed an individual to pursue
their right to a district court ap-
peal in an expedited manner, to
avoid additional delay in the pro-
Cess.

House File 2223 did not pass.
However, House File 562, which
did pass and takes effect July 1,
2011, at least shortened the time
for filing an appeal from six
months to 90 days. Just as signifi-
cant, House File 562 also requires
DHS to work with other entities,
including our office, to suggest
improvements to the Registry pro-
cess. Specifically, they are
charged to “develop and imple-
ment improvements in the child
abuse assessment and registry
processes and other child protec-
tion system provisions . . . to en-
sure the due process rights of per-
sons alleged to have committed
child abuse are addressed in a
more timely manner while also
ensuring that children are protect-
ed from abuse.” Options to be
considered include who is placed
on the Registry and for what con-
duct, and how long an individual
remains on the Registry based up-
on the severity of the abuse and
the rehabilitation of an individual.
In the meantime, DHS is also re-
quired to implement solutions that
do not require legislation to expe-
dite the processing of Registry
appeals.

DHS is to report back on these
matters to the Legislature by De-

(Continued on page 31)
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cember 15, 2011. After DHS submits the report, it is
likely lawmakers will consider another bill aimed at
making additional changes to the child abuse Regis-
try system. All stakeholders, parents, or individuals
who care for or work with children should stay in-
formed and involved to ensure the right balance be-
tween competing interests is reached.

Corrections—(Continued from page 11)

with the jail administrator in private about it, and he
could also simply tell the inmate to get that infor-
mation from his family.

On the flipside, there are jails that make it a priori-
ty to inform inmates at reception about their right to
contact our office at any time if they have a com-
plaint. One particular jail administrator told me he
allows inmates unlimited calls to our office at no
charge to them. When asked why he does this, he
said, “Why not, | have nothing to hide?” and the ad-
ministrator went on to say that he values our impar-
tial input and a chance to improve upon his proce-
dures.

Awareness

The Prison Rape Elimination Act (PREA) became
federal law in 2003. One of the findings Congress
made in the passage of the law was most prison staff
are not adequately trained or prepared to prevent,
report, or treat inmate sexual assaults. The Act’s
purpose is to reduce prison rape by urging correc-
tional facilities to adopt a “zero-
tolerance” policy, to complete train-
ing and research, and to share infor-
mation.

Last summer, efforts got underway
at lowa’s statewide jail academy to
implement PREA into its basic jail
school, and its school for veteran jail
staff. The initial “meeting of the
minds” included a variety of jail
staff, from officers to sergeants, and
jail administrators to medical per-
sonnel. | also attended. The pur-
pose behind the incorporation of
PREA into these schools is to make
staff aware of tools available to pre-
vent misconduct and to say more

Community Based

than, “Don’t do that!” Educating staff about PREA
goes hand in hand with teaching integrity, profes-
sionalism, security, and report writing.
Complaints Decreasing

While I was compiling some figures for a report, |
noticed complaints about one prison in western lowa
had gone down considerably in 2010. We received
36 percent fewer complaints overall from this pris-
on. Specific categories of complaints which had an
impressive decrease were in the areas of disciplinary
reports, health services, and transfers, which de-
clined by 59 percent, 50 percent, and 40 percent,
respectively. Other areas of complaint at this prison
either stayed the same or did not dramatically in-
crease or decrease during the year. Though we can’t
pinpoint the reason for the decrease, | shared this
positive news with the warden.
Recognition Banquet

At another western lowa prison, a banquet was
held for offenders who had been in the lowa prison
system for at least a year and had not received a ma-
jor disciplinary report or serious minor infraction in
a year. The warden said it meant a lot to the offend-
ers to be recognized for doing well instead of being
recognized for being in trouble. About 350 offend-
ers were in attendance after receiving personal invi-
tations. Dinner was served by other offenders, table
cloths were used, music was played, and there were
a few speakers, including the Chief Justice of the
lowa Supreme Court, Mark Cady. Plans for the
next banquet are underway, and it appears the prison

(Continued on page 32)
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may have 100 more inmates in attendance in 2011. The
warden said to the group his dream is that one day every
inmate at the prison would be in attendance. Not a bad
dream at all.
Easy Access

Nearly ten years ago, the lowa Department of Correc-
tions allowed our office to have access to the agency’s
statewide database of offenders. The database holds just
about any information one would need to know about an
offender, such as job assignments, disciplinary reports,
required classes, banking, visitation details, general eve-
ryday notations, criminal charges, time computation,
custody scoring, and medical information, to name just a
few. Last year, offender grievances were added to the
database and we were granted access to those as well.

Because of this access, we are able to review and re-
search more issues without interrupting prison employ-
ees to answer our questions. The information we find
also allows us to give better advice or better explain
matters to offenders or family members. This has prov-
en to be an invaluable resource for our office over the
years, and we are thankful to the Department for its ges-
ture of trust and openness.

Ombudsman Outreach

As part of our outreach efforts and staying informed, |
continued to attend lowa Board of Corrections meetings
around the state in 2010. This has given me a chance to
hear what’s going on in prisons and work-release facili-
ties in different parts of the state. It also has allowed me
the opportunity to talk with officials from those depart-
ments about topics unrelated to complaints.

One of the highlights of the past year was being invit-
ed to speak at the lowa Corrections Association Fall
Conference last September. This was a first for our of-
fice and we were extremely pleased for the invitation.
The venue chosen accommodated both prison and jail
personnel, and it was a pleasure to be able to address
both groups of employees together. | have since been
asked about presenting at another conference this com-
ing fall.

In 2010 | remained a presenter at training classes for
new employees in prisons and jails. This placed me in
front of a couple hundred new correctional employees
from over 30 counties. My topics included the Ombuds-
man’s jurisdiction, how complaints come to our office,
and the ways complaints can be investigated. | stressed
that our office is an impartial fact finder and an advocate
for fairness and justice.
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