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Auditor of State David A. Vaudt today released a reaudit report on the City of Fort
Dodge, Iowa for the period July 1, 2005 through June 30, 2006. The reaudit also covered
certain items to determine practices applicable to the years ended June 30, 2005 and
June 30, 2007.

The reaudit was performed at the request of citizens pursuant to

Chapter 11.6(4)(c) of the Code of Iowa.
The reaudit report addressed concerns regarding public bidding and potential
conflicts of interest for services provided to the City of Fort Dodge by McClure Engineering
and MER Engineering. Vaudt determined, based on an Iowa Attorney General’s letter of
advice dated October 10, 2008, the City has not utilized a proper quantitative competitive
bidding process. The letter of advice states, in part, “The conflict of interest exceptions in
subsections 362.5(4) and (5) (of the Code of Iowa) each refer to contracts made upon
competitive bid in writing, publicly invited and opened.

We do not believe that the

qualitative selection process which is described constitutes a competitive bid procedure for
purposes of section 362.5.”
Vaudt recommended the request for qualification process be addressed and clarified
and the City should review its competitive bidding ordinance for consistency with Iowa
Code Chapter 26.
Other issues addressed in the reaudit report include tax increment financing (TIF)
accounts, balances and uses. Since the City does not appear to be in compliance with
Chapter 403.19 of the Code of Iowa, Vaudt recommended the City reduce its certified
indebtedness by the balances held in TIF trust accounts when it completes the 2009 TIF
certification.

Vaudt also addressed concerns pertaining to the Gwendolyn E. Scharfenberg Bequest
transferred to the W.H. Johnston Foundation, including related investments subsequently
made by the Foundation, which remain unresolved. Vaudt recommended the City resume
custody and control of the Bequest and direct the Foundation to invest these public funds
in accordance with the statutory requirements of Chapter 12B of the Code of Iowa until this
issue has been resolved.
The City responded favorably to the recommendations included in the reaudit report.
A copy of the reaudit report was filed with the Webster County Attorney for his review and
determination of further action, if any.
A copy of the reaudit report is available

for review in the City Clerk’s

Office, in the Office of Auditor of State and on the Auditor of State’s web site at
http://auditor.iowa.gov/specials/specials.htm.
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OFFICE OF AUDITOR OF STATE
STATE OF IOWA
State Capitol Building
Des Moines, Iowa 50319-0004
Telephone (515) 281-5834

David A. Vaudt, CPA
Auditor of State

Facsimile (515) 242-6134

Auditor of State’s Report on Reaudit
To the Honorable Mayor
and Members of City Council:
We received a request to perform a reaudit of the City of Fort Dodge (City) under
Chapter 11.6(4)(c) of the Code of Iowa. As a result, we performed a review of the fiscal 2006 audit
report and workpapers prepared by the City’s certified public accounting firm to determine
whether the CPA firm may have addressed any or all of the specific issues identified in the request
for reaudit during the annual audit of the City. Based on this review and our review of the
preliminary information available, we determined a partial reaudit was necessary to further
investigate specific issues identified in the request for reaudit. Accordingly, we have applied
certain tests and procedures to selected accounting records and related information of the City of
Fort Dodge for the period July 1, 2005 through June 30, 2006. We also inquired and performed
procedures for certain items applicable to the years ended June 30, 2005 and 2007.
The procedures we performed are summarized as follows:
1.

We reviewed the City’s minutes to identify and review City Council approval of
engineering contracts and to identify City Council approval for transfers of
tax increment financing (TIF) special revenue funds to other funds of the City
and to identify other TIF-related actions.

2.

We inquired about the City’s policies and procedures pertaining to competitive
bidding.

3.

We obtained and reviewed all City contracts with McClure Engineering
Company and MER Engineering Company for fiscal years 2006 and 2007.

4.

We obtained printouts of amounts paid to McClure Engineering Company and
MER Engineering Company in fiscal years 2006 and 2007.

5.

We obtained and reviewed the Webster County Attorney’s request for informal
advice from the Iowa Attorney General pertaining to the City’s contracts with
McClure Engineering Company.

6.

We requested and obtained informal advice from the Iowa Attorney General
pertaining to the City’s contracts with MER Engineering Company.

7.

We received informal advice from the Iowa Attorney General pertaining to
conflict of interest issues.

8.

We obtained and reviewed the City’s TIF certification documents as of
December 1, 2004, 2005 and 2006.

9.

We obtained and reviewed the Webster County Auditor’s reconciliation forms
for each TIF district within the City of Fort Dodge.

10. We reviewed and tested selected transfers for propriety and proper City
Council approval.
11. We reviewed the terms and conditions of the Gwendolyn E. Scharfenberg last
will and testament.
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12. We reviewed correspondence from legal counsel retained by the City Library
and from the City Attorney to the Director of the Fort Dodge Public Library
pertaining to the Gwendolyn E. Scharfenberg bequest.
13. We obtained the most recent financial report for the W. H. Johnston
Foundation (Foundation) to determine the amount of public funds held by
the Foundation and whether the public funds were invested pursuant to the
requirements of Chapter 12B of the Code of Iowa.
14. We requested and obtained informal advice from the Iowa Attorney General
pertaining to public funds and the propriety of actions taken by the Fort
Dodge Library Board of Directors regarding the Gwendolyn E. Scharfenberg
bequest.
15. We reviewed the City Council minutes and other related documents to
determine the propriety of an $18,000 construction loan to City Council
Member Don Wilson pursuant to the U.S. Department of Housing and Urban
Development, Neighborhood Initiative Grant to the City of Fort Dodge.
16. We reviewed documentation relating to the disposal of aluminum benches at
the Oleson Park Bandshell to determine if the benches were disposed of
properly.
17. We reviewed documentation relating to allegations of improper handling of
money at the City’s Parks and Recreation Department.
18. We reviewed the City’s Local Option Sales and Services Tax (LOSST)
referendum to determine the allowable uses of LOSST receipts.
19. We reviewed City documents and inquired of City officials to determine if the
City has definitive plans regarding use of unspent LOSST receipts.
Based on the performance of the procedures described above, we identified instances of noncompliance and have developed various recommendations for the City. Our recommendations and
the instances of non-compliance are described in the Detailed Findings of this report. Unless
reported in the Detailed Findings, items of non-compliance were not noted during the performance
of the specific procedures listed above.
The procedures described above are substantially less in scope than an audit of financial
statements made in accordance with U.S. generally accepted auditing standards, the objective of
which is the expression of an opinion on financial statements. Accordingly, we do not express an
opinion. Had we performed additional procedures, or had we performed an audit of the City of Fort
Dodge, additional matters might have come to our attention that would have been reported to you.
A copy of this reaudit report has been filed with the Webster County Attorney.
We would like to acknowledge the assistance extended to us by personnel of the City of Fort
Dodge. Should you have any questions concerning any of the above matters, we shall be pleased
to discuss them with you at your convenience.

DAVID A. VAUDT, CPA
Auditor of State

WARREN G. JENKINS, CPA
Chief Deputy Auditor of State

October 13, 2008
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City of Fort Dodge
Detailed Findings
July 1, 2005 through June 30, 2006

(A) Public Bidding – The City contracts for professional services with various engineering and
architectural companies. Although the City uses other architectural and/or engineering
firms, a substantial number of contracts and payments have been made to McClure
Engineering Company and MER Engineering Company.
McClure Engineering Company: In January 2006, Terry Lutz, an officer with McClure
Engineering Company, one of the engineering firms which the City contracts with for
engineering services, took office as Mayor of the City. Mayor Lutz asked for a legal
opinion from the Legal Department of the City to address the issue of a conflict of
interest which would interfere with or void contracts between the City and McClure
Engineering Company. In Opinion #06-01 dated January 17, 2006, Maurice Breen, City
Attorney, cited Chapter 362.5 of the Code of Iowa, interest in public contract prohibited
– exceptions, which states, in part, “A city officer or employee shall not have an interest,
direct or indirect, in any contract or job performed for the officer’s or employee’s city”
unless one of 13 conditions is met. A copy of the January 17, 2006 opinion is included
as Exhibit 1.
According to City Attorney Breen’s January 17, 2006 opinion, “It is my opinion that you
(Mayor Lutz) have a conflict of interest, and that conflict of interest could impact any
contractual relationship between the City of Fort Dodge and McClure Engineering
Company.” City Attorney Breen also advised completion of existing contracts would be
permitted, but those contracts could not be renewed.
In regard to future contracts, City Attorney Breen stated, “‘contracts made by a city upon
competitive bid in writing, publicly invited and opened’, may be applicable. While
engineering contracts are not ‘competitively bid’, this fact is recognized in the statute at
the end of exception five ‘the competitive bid qualification…does not apply to a contract
for professional services not customarily awarded by competitive bid.’
It is my
interpretation of 362.5 and its exceptions, that the ‘competitive and public’ nature of the
contract award is what is critical to qualifying for the exemption. A publicly invited,
publicly opened, and publicly competitively-awarded professional services contract,
based upon qualitative criteria, would likewise qualify.”
City Attorney Breen also stated, in part, “McClure Engineering Company could validly
submit proposals for engineering service contracts with the City of Fort Dodge under the
following conditions:
a. Proposals must be publicly invited from all qualified engineering firms.
b. All proposals submitted must be publicly opened.
c. The award of a contract must be publicly made, based upon the effectiveness
of the proposals and the qualifications of the proponent (emphasis added).
d. If McClure Engineering Company were a proponent, you (Mayor Lutz) could
take no part at all for either party (total recusal).
e. The current City of Fort Dodge procurement ordinance, 3.04.150 FDMC,
must be amended to require competition for all professional service contracts,
unless expressly waived in advance by the City Council.”
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Pursuant to City Attorney Breen’s advice, on March 6, 2006 the City Council adopted
Ordinance No. 2049 (to amend/replace City procurement ordinance 3.04.150 FDMC)
which re-established procedures for the obligation and expenditure of municipal funds.
Ordinance No. 2049 became effective on March 16, 2006. Section VIII.c of Ordinance
No. 2049 includes, in part, a formal competitive bid requirement for all purchases of
supplies, material, equipment, improvements or contractual services with an estimated
value of more than $25,000 pursuant to the provisions of Division VI of Chapter 384 of
the Code of Iowa.
Chapters 384.95 to 384.102 of the Code of Iowa, which were included in Division VI, were
repealed by Chapter 1017, section 41, of the Laws of the Eighty-first General Assembly,
2006 Session and were replaced by Chapter 26 of the Code of Iowa effective January 1,
2007. Division VI of Chapter 384 of the Code of Iowa required formal competitive
bidding procedures for public improvements, including advertisement for bids.
Chapter 26.4 of the Code of Iowa states “Architectural or engineering design services
procured for a public improvement are not subject to sections 26.3 (competitive bids for
public improvement contracts) and 26.14 (competitive quotations for public
improvement contracts).”
The City has not amended Ordinance No. 2049 to replace the competitive bidding
provisions of Division VI of Chapter 384 of the Code of Iowa with the requirements of
Chapter 26 of the Code of Iowa. As such, the competitive bidding requirements of
Chapter 384 appear to be required by the City for contractual services with an estimated
value of more than $25,000.
The City typically utilizes a request for qualifications (RFQ) when soliciting engineering
services. The factors considered in evaluating the request for qualifications include
qualifications of the firm and personnel assigned to the project, proposed scope of work,
previous experience and other (non-specified) considerations. The RFQ does not require
firms to submit competitive pricing for engineering services.
Accordingly, the
engineering firm selected by the City is determined on a subjective basis using
qualitative criteria and, according to the RFQ, the successful engineer is expected to
negotiate a contract with a “not-to-exceed” total price for professional services.
Subsequent to March 16, 2006, the City entered into four contracts with McClure
Engineering Company and amended one of those contracts as summarized in the
following chart. The contracts were not signed by Mr. Lutz as Mayor of the City of Fort
Dodge or on behalf of McClure Engineering. City officials represented Mayor Lutz did
not take part in the contracts on behalf of either party.
Award
Amount

Date

Contract

09/11/06

Wastewater Treatment System Facility
Evaluation and Improvement Project,
(Phase I)

05/14/07

Amendment (Phase I)

Payments
through
09/30/07

$ 899,200
540,000

Total WWT System Facility Evaluation (Phase I)
11/13/06

Water System Facility Evaluation

01/08/07

Water Pollution Control Facility
Rehabilitation (Phase II)

09/11/07

2007 Hydrogeologic Study
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1,439,200

$ 1,145,628

64,500

53,350

600,000

487,600

10,000

-

According to City documents, informal bids were required and the City sent requests for
proposal (requiring competitive pricing) to ten engineering firms and received two
proposals for the 2007 Hydrogeologic Study. According to the proposal documents,
McClure Engineering Company submitted the low price for the 2007 Hydrogeologic
Study.
Phase I of the Wastewater Treatment System Facility Evaluation and Improvement Project
and the Water System Facility Evaluation resulted from the RFQ process. However, the
amendment to Phase I and the Water Pollution Control Facility Rehabilitation (Phase II)
of the Wastewater Treatment System Facility Evaluation and Improvement Project were
awarded under the Phase I RFQ. The City did not utilize requests for proposal or solicit
competitive bids/competitive pricing for these projects.
MER Engineering Company: Eldon Rossow served as interim City Engineer through an
agreement between the City and MER Engineering Company. Mr. Rossow is a Director
and President of MER Engineering Company. In January 2004, MER Engineering
Company submitted a proposal to provide professional engineering service to the City.
In March 2004, by an executive order, the Mayor appointed Eldon Rossow to act as a
“temporary interim City Engineer” and the City and Mr. Rossow entered into an
agreement for licensed engineering services at agreed-upon hourly rates for a period not
to exceed 90 days. Mr. Rossow billed and received approximately $5,000 per month for
his services as interim City Engineer for a period exceeding 90 days and continued as
the interim City Engineer until the City appointed a City Engineer in March 2008. We
did not find evidence of any contractual agreement and/or City Council approval
between the City and Mr. Rossow for Mr. Rossow to act as interim City Engineer beyond
June 2004.
Subsequent to March 16, 2006, the City entered into two contracts with MER Engineering
Company, dated October 2, 2006 for the 32nd Street Project (amended) and February 12,
2007 for the Tate & Lyle Lift Station and Force Main Project. Both contracts were signed
by Mr. Rossow on behalf of MER Engineering Company.
Of the two contracts, the contract dated October 2, 2006 for the 32nd Street Project (5th
Avenue South to 10th Avenue North) for $195,000, with an amendment for $12,000, did
not follow procedures identified in Ordinance No. 2049 for architectural or engineering
contractual services with an estimated value of more than $25,000.
A memorandum dated September 25, 2006 from David Haggard, former Interim City
Manager, states, in part, “A considerable amount of work has been done on the project
by MER Engineering (as supported by the letter from former Mayor William Patterson)
but the agreement has never been ratified by the Council.” An undated letter from Mr.
Rossow states, in part, “The street subcommittee asked me (Eldon Rossow) to submit a
Proposal” to complete the project and contact ex-Mayor Patterson for documentation for
the work already completed. There are three (3) copies of the proposed agreement with
fixed fees listed for services through the bid letting with attachments.”
A letter dated August 12, 2006 from former Mayor William Patterson to interim City
Engineer Eldon Rossow states, in part, “The City’s Engineering Department was
originally going to do the design of this project but after gathering all of the field
measurements they became very busy with other pressing projects and could not find
time to begin the design work.” Also, according to the letter from former Mayor
Patterson, Mayor Patterson met with interim City Engineer Rossow and City staff and it
was “determined that MER Engineering would do the design work on this street using
the field data collected by City staff and I (Mayor Patterson) assume that a lot of the
design work had been completed.” Former Mayor Patterson concluded “It would be a
waste of City money to have another engineering firm start all over again.”
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It is unclear how, if or when MER Engineering was initially engaged to provide the design
work and related engineering services on the 32nd Street Project. We also did not find
documentation of an actual bid letting as referenced in interim City Engineer Rossow’s
undated letter. However, on October 2, 2006 the City entered into a contract with MER
Engineering to perform design, construction administration, construction staking,
construction inspection and any other engineering services required or advisable to
accomplish the project. The compensation for the design phase was a fixed fee of
$195,000. Compensation for the other phases was to be determined according to the
October 2, 2006 contract. On November 17, 2006, the City paid MER Engineering
$58,500 for services performed for this project from project start through October 2006,
which represents 30% completion of the project.
Since the City Council did not approve the 32nd Street Project engineering agreement with
MER Engineering until October 2, 2006, it appears MER Engineering performed some, if
not all, of the design work for the 32nd Street Project prior to Council approval and,
therefore, in non-compliance with Ordinance No. 2049.
Iowa Attorney General’s Letter of Advice – At the request of City Attorney Breen, the
Webster County Attorney requested an informal opinion (letter of advice) from the Iowa
Attorney General. A copy of the request is included as Exhibit 2. Since the request
addressed only the Mayor’s potential conflict of interest, our Office requested the Iowa
Attorney General to expand its review and advice to address the potential conflict of
interest with MER Engineering. A copy of the Auditor of State’s Request for Informal
Advice – Conflicts of Interest is included as Exhibit 3.
The Iowa Attorney General responded in a letter of advice dated October 10, 2008. A copy
of the Iowa Attorney General’s letter of advice is included as Exhibit 4.
Recommendation – Based upon the Iowa Attorney General’s letter of advice dated
October 10, 2008, the City has not utilized a proper quantitative competitive bidding
process. The letter of advice states, in part, “The conflict of interest exceptions in
subsections 362.5(4) and (5) (of the Code of Iowa) each refer to contracts made ‘upon
competitive bid in writing, publicly invited and opened.’ We do not believe that the
qualitative selection process which is described constitutes a competitive bid procedure
for purposes of section 362.5.”
The letter of advice further states, in part, “Although chapter 362 (of the Code of Iowa)
does not define what is meant by ‘competitive bid,’ the concept of competitive bidding as
a method for awarding public contracts is not new or unique and the term has a wellestablished definition in the context of government contracting…. As described by the
court and detailed in Chapter 26 (of the Code of Iowa), the competitive bidding process
does not preclude the consideration of the qualifications of bidders within the bid review,
but once qualified bidders are identified the contract award must be passed on price.
Iowa Code chapter 26 sets forth the current competitive bidding requirements for public
construction projects. This statute requires a contract let under competitive bidding to
be awarded to the ‘lowest responsive, responsible bidder’.”
The Iowa Attorney General also noted while Chapter 26.4 of the Code of Iowa exempts
architectural and engineering design services from the competitive bidding requirements
of Chapter 26 of the Code of Iowa, it does not result in an exception to the requirements
of Chapter 362.5(4) of the Code of Iowa which provides an exception for “Contracts made
by a city, upon competitive bid in writing, publicly invited and opened.” The letter of
advice states, in part, “A contract which is awarded under an alternate process which
does not include price-based competitive bidding, simply will not qualify for this
exception.”
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As a result of the letter of advice dated October 10, 2008, City Attorney Breen issued a
letter dated October 13, 2008. A copy of City Attorney Breen’s letter is included as
Exhibit 5. In his letter, City Attorney Breen states, in part “… it was my opinion that a
“RFQ (request for qualifications) would not qualify but that a request for proposal (RFP)
would…”. Regardless, based on the information provided during the reaudit, the City
continued to utilize a request for qualifications (RFQ) process which did not include a
request for proposed cost of services.
For example, a request for qualifications for the City’s Wastewater System dated June 29,
2006 states, in part, under the “Compensation” section, “The successful engineer will be
expected to negotiate a contract with a ‘not-to-exceed’ total price for professional
services…. At this time, please do not place a proposed cost of your services within the
proposal for services. The City will determine a firm with which to negotiate a contract,
based upon the firm’s qualifications.” Six firms responded to the RFQ. The project was
awarded to McClure Engineering based on the recommendation of interim City Engineer
Rossow.
Specifically in regard to MER Engineering, the letter of advice in Exhibit 4 states, in part,
“Regardless of whether Mr. Rossow was technically an employee or officer of the City, he
was serving as the acting city engineer and performing services for the city for a four
year period. From that position we assume that he had access to all relevant
information about city projects and was responsible for advising the city when needed
engineering services exceed his current capacity and availability. Any attempt by MER
to contract for these additional services seems fraught with the potential for
organizational conflicts of interest.” “If Mr. Rossow was, on the one hand, advising the
City whether it needed to contract for additional outside engineering services, or
assisting with preparation of the project descriptions or terms for the engineering
contract, or assessing the quality of the engineering work performed for the City by all
vendors, and, on the other hand, acting on behalf of MER Engineering in competing for
or providing those outside services or profiting from the contract work awarded to MER,
then a conflict of interest did exist – regardless of whether his position as interim City
Engineer is viewed as that of an employee or of an independent contractor.”
In the letter of advice, the Iowa Attorney General also stated “… there is a strong argument
that the former interim city engineer was in violation of Iowa Code section 68B.2A(1)(c)
by engaging in outside employment subject to his official control, inspection, review or
audit.”
City Ordinance No. 2049 is more restrictive than Chapter 26 of the Code of Iowa. As a
result, the City should follow all provisions of Ordinance No. 2049 requiring formal
competitive bids for all purchases of supplies, material, equipment, improvements or
contractual services with an estimated value of more than $25,000.
Chapter 721.11 of the Code of Iowa addresses “Official Misconduct” and “interest in public
contracts.” This section states “Any officer or employee of the state or of any subdivision
thereof who is directly or indirectly interested in any contract to furnish anything of
value to the state or any subdivision thereof where such interest is prohibited by statute
commits a serious misdemeanor. This section shall not apply to any contract awarded
as a result of open, public and competitive bidding.”
Conflicts of interest may only be determined definitively by a court of law. However,
pursuant to Chapters 362.5 and 721.11 of the Code of Iowa, and consistent with the
Iowa Attorney General’s letter of advice and City Attorney Breen’s legal advice, the City
should competitively bid contracts for engineering services to avoid a potential conflict of
interest between the City and Mayor Lutz of McClure Engineering and/or Eldon Rossow
of MER Engineering.
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The City should consult legal counsel to determine whether Ordinance No. 2049 should be
revised for consistency and compliance with Chapter 26 of the Code of Iowa.
We were unable to determine the propriety of the payments made to and the contracts and
agreements between the City and McClure Engineering and MER Engineering since the
City did not comply with its formal competitive bidding requirements and did not
address the potential conflict of interest with these engineering firms.
This matter is being referred to the Webster County Attorney for his review and
determination of the propriety and disposition of these contracts, including payments
made and or pending under these agreements, whether the interim City Engineer was in
violation of the provisions of Chapter 68B.2A(1)(c) of the Code of Iowa, whether the
provisions of Chapter 721 of the Code of Iowa, “Official Misconduct,” specifically
Chapter 721.2 of the Code of Iowa pertaining to “nonfelonious misconduct in office,” are
applicable in this matter, and to determine further action, if any.
Response – In January 2006 it became apparent to the City that it had a potential section
362.6 conflict of interest problem. The newly elected Mayor was a principal of McClure
Engineering Company, a company that actively sought and secured engineering
contracts with the City. The City Attorney’s opinion and recommendation was requested
by the Mayor and received and Section 3.04.110 of the Fort Dodge Municipal Code
“exceptions to bidding procedures” was adopted by the City Council. The singular
purpose required in the opinion and implemented in the ordinance change was to
ensure that while this “conflict” existed all professional services contracts would be let
on a “competitive” basis.
The City followed the widely used practice of RFQ’s, request for qualifications, in the
solicitation and award of contracts for professional services. After the RFQ’s were
received, a committee reviewed them, interviewed the firms and ranked the firms based
on qualifications. Negotiations then commenced for not-to-exceed amount contract for
services.
McClure Engineering:
Wastewater Treatment System Facility Evaluation and
Improvement Project. In the spring of 2006, requests for qualifications were mailed to
nine firms. On June 26, 2006 the Utility Sub-Committee met to review the responses.
Due to the limited number of responses that were received, the Sub-Committee
instructed staff to solicit for RFQ’s again. On June 29, 2006 RFQ’s were mailed to nine
firms and responses were received from six. The RFQ’s were evaluated and interviews
were conducted with McClure ranking highest.
On July 17, 2006 the Utility Subcommittee met to review the results and concurred with
the recommendations of Interim City Engineer Eldon Rossow and Interim City Manager
Dave Haggard to negotiate a contract with McClure. On July 24, 2006 the City Council
approved a contract with McClure for the study, design, and cost of service analysis/rate
study of the Wastewater Treatment Facility Evaluation and Improvements Project in the
amount of $23,200. On September 11, 2006 a Council workshop was held regarding the
results of the study. Based on the amount of work already done, the need for
construction to begin as soon as possible to accommodate a large industrial user, and
because McClure scored as the most qualified firm, Council amended the agreement
with McClure to include the preliminary and final design, advertising, bidding and
contract award in the amount of $876,000. Design was completed and a construction
contract was awarded. On May 14, 2007 the Council amended the agreement to include
the construction administration, staking, resident project engineer, soil boring
coordination, erosion control monitoring, record drawings and SRF loan application and
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administration services for an amount not-to-exceed $540,000. Phase II of the
Wastewater Treatment System Facility Evaluation and Improvement Project was a
continuation of work started in Phase I. It did not seem to make sense to change
engineers in mid-stream.
McClure Engineering: the Water System Facility Evaluation Project began on August 30,
2006 when RFQ’s were mailed to ten firms. Responses were received from four firms at
the office of the Interim City Manager. The Interim City Manager, Senior Planner, Water
Plant Superintendent, and the Executive Director of MIDAS reviewed the RFQ’s and
recommended the selection of McClure as the most qualified firm. On October 2, 2006
the Utility Subcommittee recommended to the full Council the selection of McClure. On
November 13, 2006 a fixed fee contract was issued to McClure in the amount of
$64,500.
The City took the necessary actions to ensure the removal of the effects of the statutory
conflict of interest. Additionally, the City Council utilized MIDAS, the regional Council of
Governments, to evaluate the firms. This was done to remove even the appearance of a
conflict of interest.
MER Engineering: Interim City Engineer. In March 2004, the City contracted with MER
for services as city engineer. Those services were provided by Eldon Rossow. The City
Council viewed this service as an independent contractor, rather than as an employee or
official of the City of Fort Dodge. The contract interim engineer was a part time
assignment. The position did not have supervisory authority over the Engineering
Department. Continued service was approved by executive order in January 2006.
MER Engineering: 32nd Street Project. The project began as an in-house engineering
project in the summer of 2004, when the City applied and secured partial funding from
the IDOT. Field survey work was done in the summer of 2005. In the fall of 2005, once
it became evident that the workload was not going to accommodate a project of this size
with the limited staff, Mayor Patterson instructed Eldon Rossow, as MER Engineering to
finish the design work that was started by City staff. In January 2006, a new
administration took office. That instruction from previous Mayor Patterson was not
ratified by Council until October 2, 2006 when an agreement was approved. When the
finance department was approached regarding payment for work completed, payment
was denied because there was no contract.
Public Bidding Summary - The City is in a very delicate situation in regards to selecting
professional civil engineering services in that the Mayor and then Contract City Engineer
held principal ownership positions in two local firms. Both of whom are very technically
qualified in their areas of specialty. The City worked very carefully in awarding
engineering contracts and did not intentionally violate State or City Code. Additionally,
the City took every measure possible, short of eliminating the most qualified firm, to
remove the effects of the statutory conflict of interest. The City took extra measures to
remove even the perception of a conflict of interest and to preserve the public trust. The
public trust is best preserved by demonstrating that the City hired the most qualified
firm to design and supervise the construction of the large projects.
Additionally, several of the contracts in question do not lend themselves to a bid or
proposal type selection process because the entire scope is not known until the
completion of the study portion of the contract.
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As recommended, the City will review Ordinance #2049 to determine if a revision is
necessary. Furthermore, the City will follow State and City Code in the award of all
agreements for professional services.
Conclusion – Response acknowledged. As previously noted, based upon the Iowa Attorney
General’s letter of advice dated October 10, 2008, the City has not utilized a proper
quantitative competitive bidding process. The letter of advice states, in part, “The
conflict of interest exceptions in subsections 362.5(4) and (5) (of the Code of Iowa) each
refer to contracts made ‘upon competitive bid in writing, publicly invited and opened.’
We do not believe that the qualitative selection process which is described constitutes a
competitive bid procedure for purposes of section 362.5.”
Given Mayor Lutz’s position as major stockholder and officer in McClure Engineering, the
exemption to the general law on void contracts set forth in Iowa Code section 362.5(5) is
inapplicable. This exemption states, in part, “The competitive bid qualification of this
subsection does not apply to a contract for professional services not customarily
awarded by competitive bid.” The City’s response suggests some of the engineering
design contracts awarded after the Mayor took office were not appropriate for
competitive bid. However, even if that were so, the contract could not be awarded to the
Mayor’s firm without a competitive bid that would satisfy the provisions of Iowa Code
section 362.5(4).
The City should review its competitive bidding ordinance for consistency with the
provisions of Iowa Code Chapter 26. However, the exemption from competitive bids for
engineering design services in Iowa Code section 26.4 is not an exemption applicable to
Iowa Code section 362.5(4), pursuant to the Iowa Attorney General’s informal advice
letter. A decision to forego competitive bidding for engineering design services that fall
under Iowa Code section 26.4 would, accordingly, not allow a contract with the Mayor’s
firm.
(B) Tax Increment Financing (TIF) Actions and Activities – The City has two TIF districts,
Downtown Urban Renewal Area and Industrial Park Urban Renewal Area. These were
combined and expanded as described in a legal document prepared by Dorsey &
Whitney LLP, Attorneys (TIF legal counsel) in July 2004 and approved by City Council
Resolution No. 04-08-149, dated August 9, 2004.
On November 20, 2000, the City passed Resolution No. 00-11-121 which created two
urban renewal tax increment revenue trust accounts, citing subsection 2 of
Chapter 403.19 of the Code of Iowa. This Code section provides a municipality may
determine by ordinance that taxes levied on taxable property in an urban renewal area
each year shall be allocated to a special fund to pay the principal and interest on loans,
moneys advanced to, or indebtedness, whether funded, refunded, assumed, or
otherwise, and to provide assistance for low and moderate income family housing as
provided in Chapter 403.22 of the Code of Iowa.
The resolution created two trust accounts within the Industrial Park Urban Renewal Area
Tax Revenue Fund, identified as the Industrial Development Tax Increment Revenue
Trust Account and the Riverfront Improvement Tax Increment Revenue Trust Account.
The funds in these trust accounts are to be used only for urban renewal projects and
activities within the Industrial Park Urban Renewal Area and may not be transferred to
any other City fund or account.
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The following chart summarizes the balances of these accounts and total TIF funds held
by the City as of June 30, 2006 and 2007, as reported by the City Clerk:
June 30,
2006
Downtown Urban Renewal Area

$

2007

31,289

187,085

178,718

358,485

210,007

545,570

Industrial Development Tax Increment Revenue Trust

224,177

231,984

Riverfront Improvement Tax Increment Revenue Trust

944,854

977,734

Industrial Park Urban Renewal Area
Total Urban Renewal Area Accounts

Total Trust Accounts
Total TIF account balances

1,169,031

1,209,718

$ 1,379,038

1,755,288

Chapter 403.19 of the Code of Iowa provides a municipality shall certify indebtedness to
the County Auditor. Such certification makes it a duty of the County Auditor to provide
for the division of taxes to generate dollars to repay the certified indebtedness. There is
nothing in Chapter 403.19 of the Code of Iowa which allows a municipality to establish a
trust fund and set aside taxes divided for tax increment purposes for future urban
renewal projects. With only an exception for assistance for low and moderate income
family housing discussed in Chapter 403.22 of the Code of Iowa, indebtedness incurred
is to be certified to the County Auditor and then the divided taxes are to be used to pay
the principal of and interest on that indebtedness. In addition, Chapter 403.19(5)(b)
requires the City to certify the amount of reductions to the County Auditor resulting
from reduction in debt or for any other reason.
The City’s actions document the City’s intent to set aside money to pay for future urban
renewal projects within the Industrial Park Urban Renewal Area. However, the trust
accounts created by the City do not meet the definition of debt listed in subsection 2 of
Chapter 403.19 of the Code of Iowa, as noted above. In addition, the City has not
reduced its TIF debt certification to the County Auditor for the balances in the Trust
Accounts, as required.
In addition, based on the information available, the City appears to have collected TIF
revenue in excess of current TIF debt repayment requirements in the Downtown Urban
Renewal Area.
According to the City’s June 30, 2006 and 2007 audit reports, the City had $1,219,821
and $1,737,772, respectively, in its Special Revenue, TIF Fund. We did not attempt to
determine the reasons for the variances between the balances according to the City
Clerk and those reported in the audits. However, the City should investigate and resolve
these variances to ensure complete and accurate reporting before its next TIF
indebtedness certification.
Recommendation – The City should adjust its requests for additional tax increment
revenues in its next and future TIF debt certifications to the Webster County Auditor
until the TIF account balances are consistent with current requirements for the debt
outstanding. The City should review and determine the excess cash on hand in the
Downtown Urban Renewal Area, if any, for repayment to the County. In addition, the
City should review and determine the reasons for the variances between the TIF
16

balances reported by the City compared to the balances reported by its independent
auditors.
Response –
Trust Accounts: Please see the attached response from the City’s TIF Counsel, Robert
Josten of Dorsey & Whitney. (A copy of this response is included as Exhibit 14 on
pages 68-69.)
TIF balances: The balances reported in the 2006 and 2007 audit reports are correct. The
amounts reported by the Clerk were taken from the June 2006 and June 2007 clerk’s
reports before auditor’s adjustments.
Downtown Urban Renewal Area: The City consolidated its two urban renewal areas into
one urban renewal area with Resolution No. 04-08-149 on August 9, 2004. We did this
to make the repayment of debt eligible from the revenues of both areas due to a large TIF
project. We continued to certify TIF debt for each area separately, but fully intended to
use revenues from the Downtown Urban Renewal Park Area to repay debt originating
from a project in the Industrial Park Urban Renewal Area. Therefore, we do not feel a
repayment is due the County. Additionally, as of the December 1, 2008 TIF debt
certification we filed a single certificate for the consolidated urban renewal area.
Conclusion – Response acknowledged. City bond counsel’s explanation regarding the
Trust Accounts states “… the City is not required to have specific statutory authority to
create trust accounts and to establish the accounts as debt which may be paid from
incremental property tax revenues.” While we respectfully disagree trust “accounts” fit
within the statutory definition of “bonds” (debt) provided by section 403.17 of the Code
of Iowa, we concur with City bond counsel’s explanation stating “These trust accounts
were created in conformance with the requirements of Chapter 403 as evidences of debt
to be paid from future incremental property tax revenues.” That is, the City’s obligation
to fund the trust accounts would seem to fit within the statutory definition of “bonds”
(debt) provided by Chapter 403.17 of the Code of Iowa, as long as the City had incurred
debt prior to certifying and collecting tax increment financing revenues.
The underlying concern of this finding was whether the City had, in fact, collected tax
increment revenues in excess of the debt certified at the time the trust accounts were
established and whether the trust account balances had been appropriately considered
in the City’s annual TIF certifications to the County Auditor. Chapter 403 of the Code of
Iowa has since been revised and the TIF certification process and related forms have
since been redesigned to help preclude entities from collecting TIF revenues in excess of
the amount of TIF debt which has been certified.
The City decertified cash balances on hand of $540,009 in its 2008 TIF certification.
However, the City Finance Officer confirmed the City did not reduce the certified
indebtedness for the balances held in the TIF trust accounts in its 2008 TIF certification.
As such, the City does not appear to be in compliance with Chapter 403.19 of the Code
of Iowa. The City should reduce its certified indebtedness by the balances held in the
TIF trust accounts when it completes the 2009 TIF certification. The reason why this is
critical is because, except for very rare instances relating to low and moderate income
family housing, the amount of TIF cash on hand cannot exceed the amount of TIF debt
certified. County Auditors are required to direct taxes to a special fund to pay for
outstanding certified debt. However, if there is no outstanding certified debt, the Code of
Iowa requires all tax collections to be apportioned to the various funds of the affected
taxing districts.
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(C) Tax Increment Financing (TIF) Special Revenue Fund – In fiscal years 2006 and 2007,
$40,000 was transferred each year from the Tax Increment Financing Special Revenue
Fund to reimburse the General Fund for time spent on TIF projects. This does not
appear to be an approved use of TIF funds.
As a result of the reaudit, the City requested an opinion from its TIF legal counsel
regarding the legality of using tax increment financing revenues produced from urban
renewal areas to pay a portion of the salary of a City employee for duties related to urban
renewal projects. According to TIF legal counsel’s opinion:
“Chapter 403 of the Code of Iowa (the ‘Urban Renewal Law’) authorizes
cities to plan and carryout urban renewal projects and to spend tax
increment revenues for those purposes.
The Urban Renewal Law
recognizes that this authority may be exercised in a number of ways,
including the use of city employees.
One of the very specific statutory references is found in Section 403.12,
which sets out certain powers of a city in ‘planning, undertaking or
carrying out an urban renewal project.’ In addition to the general
language ‘Do any and all things necessary to aid…an urban renewal
project,’ this Section authorizes providing administrative and other
services to the city.
Accordingly, it is our opinion that employee salary expenditures included in
a city’s budget may be paid from tax increment revenues. It is important
to document what portion of an employee’s time is directly related to work
on urban renewal projects, however, because only that portion would
qualify to be paid from tax increment revenues.”
The transfers of $40,000 each year were budgeted by the City and consisted of a portion of
wages for five employees. Of the five employees, one documented actual hours and the
other four employee wages were allocated to TIF by applying varying percentages
representing the estimated time spent on TIF projects.
Recommendation – Based on TIF legal counsel’s advice, the City should require employees
to document actual hours “directly related to work on urban renewal projects.”
Accordingly, the City should consult TIF legal counsel to determine if the allocation basis
is an acceptable basis for use of TIF and, if not, the General Fund should reimburse the
Special Revenue, Tax Increment Financing Fund for the transfers made and not
supported by actual hours directly related to work on urban renewal projects.
Response – Transfer for Salaries: While it is accurate that because of the re-audit we
requested a written legal opinion from TIF legal counsel, we had already received verbal
approval prior to implementing the practice. Due to the complexity of the TIF law, we
ask for approval from TIF counsel prior to each major decision we make regarding TIF. A
major role of the Business Affairs and Community Growth Department is to facilitate
economic development, primarily in the Downtown and Industrial Park Urban Renewal
Areas of our community. We based our allocation on the percentage of work within the
areas and determined that an allocation of $40,000 was reasonable. We did not expect
that we would recover all our administrative costs with this transfer. We now require
employees to document actual hours and recorded expenses of $62,842.91 in fiscal year
2008.
Conclusion – Response accepted.
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(D) Gwendolyn E. Scharfenberg Bequest to the Fort Dodge Public Library – The Fort Dodge
Public Library was named as a beneficiary in the last will and testament of Gwendolyn
E. Scharfenberg (Bequest). We were unable to definitively ascertain the date and
amount of the Bequest. The Library Board retained private legal counsel who provided
legal advice to the Fort Dodge Public Library Director in a letter dated September 20,
2002. A copy of the letter is included as Exhibit 6. The letter states, in part:
“The third paragraph of Chapter 392.5 of the Code of Iowa provides as follows: A
library board may accept and control the expenditure of all gifts, devises, and
bequests to the library. Section 2.64.050 of the Fort Dodge City Code provides,
among other things, that the Public Library Board of Trustees shall have and
exercise the following powers and duties: (9) To have exclusive control of the
expenditure of all funds allocated for library purposes by the council, and of all
moneys available by gift or otherwise for the erection of library buildings, and of
all other moneys belonging to the library including fines and rentals collected,
under the rules of the board and (10) To accept gifts of real property, personal
property, or mixed property, and devises and bequests, including trust funds; …
and to expend the funds received by them from such gifts, for the improvement
of the library.”
According to the letter, Library legal counsel concluded “… if the trustees choose to do so,
they may transfer the bequest received from the Scharfenberg estate to the W. H.
Johnston Foundation.”
According to the Library Board minutes dated September 23, 2002, Board action was
taken to “accept the very generous gift from the Gwen Scharfenberg Estate.” In addition,
a motion was passed “for the proceeds of the Gwen Scharfenberg Estate be turned over
to the W.H. Johnston Foundation to form an endowment.” Based upon the information
provided to us during the reaudit, the Trustees of the Fort Dodge Public Library Board
(Library Board) gave the proceeds of approximately $1.3 million from the Bequest to the
W. H. Johnston Foundation (Foundation) during the year ended June 30, 2003. Article
IV of the Articles of Incorporation of the Foundation state, in part, “the purpose and
objective of the Foundation shall be to actively solicit and receive donations, gifts, and
grants to provide supplementary funding to strengthen and enrich the Fort Dodge Public
Library.” Upon learning of the Library Board’s action, the City questioned if it was
appropriate for the Library Board to give the proceeds of the Scharfenberg Estate to the
Foundation.
City Attorney Breen subsequently provided legal advice to the Library Board of Trustees
and the Library Director in a letter dated January 31, 2003. A copy of City Attorney
Breen’s letter is included as Exhibit 8. The letter states, in part, “The Library Board is
empowered to accept and control the expenditure of gifts such as this, but such gifts are
‘public funds’ and must be accounted for, deposited and invested as such pursuant to
Chapters 12B and 12C of the Code of Iowa and Rules of the City.” City Attorney Breen
advised the Board to deposit the Bequest with the City and to expend the funds as
directed by the Board.
The City also requested assistance from the State Auditor’s Office verbally in June 2003
and again in a letter dated May 9, 2005 included as Exhibit 9. Copies of our responses
dated January 30, 2003 and June 22, 2005 are included as Exhibits 7 and 10.
In an effort to resolve this issue, the City Clerk sent a letter to the President of the Fort
Dodge Public Library Board of Trustees dated June 28, 2005 requesting the Board
President to coordinate the deposit of these (Bequest) funds with the City Treasurer. A
copy of this letter is included as Exhibit 11.
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As of June 30, 2007 and the date of this report, the Fort Dodge Library Board of Trustees
had not directed and the Foundation has not remitted the remaining proceeds of the
Bequest to the City of Fort Dodge, including all income derived from the investment of
the Bequest.
Chapter 384.20 of the Code of Iowa states, in part, “A city shall keep accounts which show
an accurate and detailed statement of all public funds collected, received, or expended
for any city purpose, by any city officer, employee or other person and which show the
receipt, use, and disposition of all city property.”
Iowa Attorney General’s Letter of Advice – At the request of the City Clerk, we requested a
letter of advice from the Iowa Attorney General regarding the Bequest and the propriety
of the Fort Dodge Library Board of Trustees giving the proceeds from the Bequest to the
Foundation. A copy of our request is included as Exhibit 12.
The Iowa Attorney General issued a letter of advice dated April 22, 2008. The letter of
advice is included as Exhibit 13. The letter of advice states, in part:
“… I do not believe that a city library board may simply donate funds
received from private donors to a private non-profit organization to use
and invest as the nonprofit organization sees fit. Unless the library board
retains the ability to oversee expenditures and to demand return of the
funds in the event that future trustees do not agree with that delegation of
control over the funds, the transaction violates the public purpose and
non-delegation principles discussed above. Further, even if safeguards
are put in place to assure ongoing oversight and control, I believe that the
funds continue to be ‘public funds,’ subject to the deposit and investment
standards contained in Code sections 12B and 12C (of the Code of Iowa)
and that the funds must be earmarked and spent for the purpose for
which the gift was given. A 28E agreement may provide a vehicle to
facilitate joint public and private influence over the use of gifts received by
a governmental body, by incorporating ongoing public oversight and
accountability to the joint undertaking.”
Recommendation – Based upon the Iowa Attorney General’s letter of advice, the proceeds
and related income from the Gwendolyn E. Scharfenberg Bequest are public funds. A
28E agreement, as described in the advice letter, does not exist.
Regardless, as addressed in the letter of advice and our letters to the City dated
January 30, 2003 and June 22, 2005, we are not aware of any statutory authority for
the Library Board and/or the City to relinquish their fiduciary responsibility over the
public funds Bequest to a separate nonprofit organization.
The City should recover the remaining proceeds of the Gwendolyn E. Scharfenberg
Bequest held by the Foundation, including all income derived from the investment of the
Bequest from the time it was turned over to the Foundation. In addition, the City should
require an immediate accounting for these public funds from the date of the gift.
City Attorney Breen provided clear and specific corrective action required in his
January 31, 2003 directive to the Library Board of Trustees and the Library Director.
Since corrective action has not yet been taken, this matter is being referred to the
Webster County Attorney for his review and determination as to whether the provisions
of Chapter 721, “Official Misconduct”, and specifically, Chapter 721.2 of the Code of
Iowa pertaining to “Nonfelonious Misconduct in Office”, are applicable in this matter.
Response – The City Council and staff have been requesting the return of the funds since
2003. We were postponing litigation pending the results of an opinion from the Iowa
Attorney General’s Office.
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We will continue to request the return of the bequest, utilizing every legal recourse
afforded us under the law and receive a full accounting therefore.
The Council will decide, at a future date, whether to withdraw the funds now or wait until
the market recovers.
Conclusion – Response accepted.
(E) W. H. Johnston Foundation (Foundation) Investments – Chapter 12C.1(2) of the Code of
Iowa defines public funds to include moneys of a political subdivision of the state,
including a municipality or any agency, board or commission of a political subdivision.
Chapter 12B.10(5) (previously Chapter 452.10) of the Code of Iowa specifies political
subdivisions of the state shall purchase and invest only in obligations of the United
States government, its agencies and instrumentalities; certificates of deposit or other
evidences of deposit at federally insured depository institutions approved by the City
Council; prime eligible bankers acceptances; certain high rated commercial paper;
perfected repurchase agreements; certain registered open-end management investment
companies; certain joint investment trusts; and warrants or improvement certificates of
a drainage district.”
According to page 6 of the Foundation’s audit report, at June 30, 2006 the Foundation
had marketable securities with Paine Webber with a fair market value of $2,474,577,
including $305,363 in corporate bonds and $1,768,123 in equities.
These types of
investments are not included in the list of allowable investments of public funds
identified above.
Recommendation – Based upon the Iowa Attorney General’s letter of advice, the proceeds
and related income from the Gwendolyn E. Scharfenberg Bequest are public funds
subject to the deposit and investment requirements of Chapters 12B and 12C of the
Code of Iowa.
Based upon the percentage of Bequest funds, the Foundation’s
investments clearly include public funds invested in non-compliance with
Chapter 12B.10(5) of the Code of Iowa.
The Fort Dodge Library Board of Directors, through its action to give these public funds to
the Foundation during the year ended June 30, 2003, has put these (Bequest) public
funds at risk since the Library Board of Directors and the Foundation have not invested
and accounted for the proceeds from the Bequest, including all income derived from the
investment of the Bequest, as required by Chapter 12B.10(5) of the Code of Iowa and
Chapter 384.20 of the Code of Iowa (referred to in item (D) above).
Until the issue is resolved as to the deposit of public funds from the Bequest, the Library
Board should direct the Foundation to invest the remaining proceeds from the Bequest,
including all income derived from the investment of the Bequest, as required by
Chapter 12B.10(5) of the Code of Iowa.
As previously noted, City Attorney Breen provided clear and specific corrective action
required in his January 31, 2003 directive to the Library Board of Trustees and the
Library Director. Since corrective action has not yet been taken, this matter is being
referred to the Webster County Attorney for his review and determination as to whether
the provisions of Chapter 721, “Official Misconduct”, and specifically, Chapter 721.2 of
the Code of Iowa pertaining to “Nonfelonious Misconduct in Office”, are applicable in this
matter.
Response – Until the issue is resolved as to the deposit of public funds from the Bequest,
we will direct the Library Board to request the Foundation invest the bequest and future
earnings in accordance with Chapter 12B.10(5).
Conclusion – Response accepted.
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