ATTORNEY GENERAL’S OFFICE,
Frsruary 27rn, 1860. z'

Zo the Hon. N. J. Rusch,
President of the Senate :

Sig—The Senate, by a resolntion adopted on the 21st inst., re-
quested my opinion as to the right and power of the State to re-
sume its title to the land granted to the Iowa Central Rail Road
Company.

I respectfully submit the following opinion, whnch embraces my
views on the questions presented :

By an act approved May 15, 1856, Congress, for the purpose of
aiding in the construction of four designated lines of railway,
granted to the State of Jowa every alternate section of land for
six sections in width on each side of the line fixed tor said roads.
These roads were respectively to commence at Burlington,
Davenport, Lyons Qity and Dubuque, on the Mississippi, and run
to certain points on the Missouri River. The one embraced in
vour resolution is described in the grant as running 1 “ Lyons
City northwesterly to a point of intersection with the main line of
the Jowa Central Air Line Rail Road, near Maquoqneta ; thence
on said main line, running as near as practicable to the forty-
second parallel, across the State ot Iowa, to the Missouri River.”
The grant is conpled with certain conditions in which it is provi-
ded that the lands thus granted are to be held by the State, “for
the purpose of building said roads,” “are to be disposed ot only es
the work progresses”—*the said road to be a public highway, &e.,
&e.” DBy the fourth section, the manner and time of sale by the
State is fixed and limited as follows: First one hundred and twen-
ty sections for each ot said roads may be sold, but the same must
be ineluded in a continuous length of twenty miles; No further
sales are then to take place until the Governor shall certity to the
Secretary of the Interior that twenty continuous miles of road
have been built, whereupon another one hundred and twenty see-
tions may be gold, and so on until the roads are completed. The
lands, for the purpose of carrying out the object of the grant, and
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within the limitations therein preseribed, were made subjeet tc
disposal ot the General Assembly. 3 & .
If any ‘of the roads were not completed by ?he 1"_’“‘ -
May, 1866, such portions of the land connected with said roac
remained unsold, would * revert to the United States.” The
going are the material conditions of the grant. The Stat
virtne of the same, was invested with a title in fee. This fee title _
is not an absolute, but a qualified one, subject to be foﬂ'eitm,
lost by the State. It is not a title in fee simple, because itis re-
stricted and subject to contingencies. No patent was necessary,
in order to convey the title, the act itself, propria wvigore, being
equivalent to such conveyance. - s
By an act approved July 14, 1856, the General Assembly :_
cial session) acéepted the grant npon the terms, conditions and re-
strictions therein, and then transferred the same to the Burling-
ton & Missouri, Mississippi & Miseouri, Iowa Central Air Line,
and the Dubnque and Pacific Rail Road Companies. The State,
in her sovereign eapacity, and as one of the contracting parties,
had tall power to throw such restrictions around her grant as wis-
dom and pradence on her part 'might dictate. In fact, without
such legislation, she wonld have been faithless to the trust con-
ferred upon her, and would have violated alike her duty to the
General G&vemment and to her own ecitizens. By virtue of seec-
tion eight ot the act; the various Companies- accepting the lands,
do 8o upon the express condition “that in case either of such rail-
road Companies shall fail to have completed and equipped seven-
tyfive miles of its road within three years from the firet day of
December next, thirty miles in addition in each year thereafter
for five years, and the remainder ot their whole line of road in
one year thereafter, or on the first of December, A. D. 1865, then
and n that case, it shall be competent for the State of Iowa o
resume all rights conterred by this act upon the Qompany so fail-
ing, and to resume all rights to the lands hereby granted and re-
maining undisposed of by the Company so failing to have the
length ot road completed in manner and time as aforesaid.” - :
The eompanies accepted the grant upon the terms therein spe-
cified, and therefore expressly stipulated that the right ot resump-
tion should be vested in the State. After carefully considering
this section, I am of the opinion that on the company failing to
comply with any one of the conditions therein, the State would

be justified in resuming the lands. The latter clanse of the
section makes the right of resumption depend on a failure of the
company “to have the length of the road completed sn.manner
a.nd time as aforesaid.” The question naturally arises, what
length of road, and what time, is here referred to? The former
part of the section says, *seventy-five miles within three. years
from the first day of December 'next, (1856), thirty miles in addi-
tion each year thereafter,” &ec., &c. B RUCREN
The term, time, as there used, in my opinion, refers to each
condition, and not merely to them in the aggregate. It therefore,
the company failed to have eeventy-ive miles completed by the
first day of December, 1859, they failed to comply with the con-
> tract, in mapner and time ae therein fixed. The State having
reserved the right to retake the lands on a certain contingency,
it follows, that whenever the time arrives, an act of resamption
on her part, would not only be proper, but in lien of violating the
contract, would be an actual carrying it into effect. Such an nct
could not be said to affect or impair the charter ot the company.
A charter is one tlLing, and a.contract made by virtue of the
powers conferred by such charter, is another and distinet matter,
and the two szhould not be confounded. - ~
The State found the company in existence ; a being in law, and

made a contract with them. It is not sought to iom:lnr-
ter, and indeed a forfeiture is a judicial act, and not within the
appropriate sphere of legislative action. This principle results
from the division of powers in our government. A charter is a
contract, and like all other contracts, (anless the power to repeal
is expressly reserved,) is protected trom Btate interference by the
federal compact. i

In this connection, the question naturally arises, how far the
right to resume may be affected by any incumbrances placed by
the company on said lands. By an act approved January 28th,
1857, the Legislature conterred on the various railroad companies,
the power to mortgage or convey by trust deed, said lands, “for
the purpose of securing any amount of construction bonds neces-
sary for the completion of said road.” It is claimed that the
company here mortgaged said lands in a large amount in order
to secure such bonds. It is a matter of undoubted history, that
the company have never completed a single mile ot the road, and
I am of the opinion, theref>re, that they have never been in such,
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a condition as to sell or encumber more than one hundred
and twenty sections in such a way as to affect the rights of |
State. Before doing any work, the company were authorized
sell one hundred and twenty sections of the land, and if they
done so, and the title has passed to bona fide holders, it 18 be
your reach and control. : | ik

By section 4, of the original grant, the residue of the 1 ds w
plue:ad beyond the absolute disposal of the company. Ne er |
State or the company could convey or encumber any greater LNt
est than they possessed. Every mortgage or cesluz que wse 8¢ .
cepted their security, subject to the conditions of t.h grant. Any
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‘romthe party entitled thereto ; it is perfect in itselt and indepen-
dent of any action ot the Court. It follows, therefore, that t e
iyeneral Assembly may proceed to make such disposition of the
jawuinq..tionuih':.ymaydqem} roper, ot ¢ -3

- m“glmioud grant from Congress. o ey
mit me to say, that the foregoing views are submitted not 3 *““‘ﬁ?‘ ‘

<ome diffidence, ariging from the fact that the questions pres g%
involve not only the interests of the State with reference to the
Towa Central Railroad, but to all the other great lines provided foi
‘n the act of July 1856, under the grant of which some two millic .
five hundred thousand acres of land have been swn to the va-

rious companies. No one question of State poliey embraces

greater magnitude of pecuniary interests, or is more worthy of

well considered and judicious action. 4
SAMUEL A. RICE.

:THE COMMITTEE ON

SCHOOLS AND STATE UNIVERSITY.
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The Committee on Schools amd;State University, to ﬁhah ‘was

referred the report of the Trustees of the State University, respect-
fully report: * b .

That they have examined the same, and find it in accordance
with the law. X

From this report and other sources of information, the commit-
tee learn that the State University, with the exception of the Nor-
mal department, has been closed sind®the summer of 1858, Tha
reasons assigned for the closing of the University by the Trustees
then in office, were, 1st, the pecuniary embarrassments of the
country, rendering it difficult to collect the interest on the funds;
and, 2d, the want ot suitable buildings for lecture-rooms and etu-
dents’ appartments; in consequence of which the citizens of the
State, generally, conld not avail themselves of the advantages ot
the University.

There were complaints that it was conducted at an expense of
many thousands of dollars per annum, for the sole benefit of Iowa
City; that students from whroad could not procure board and suit-
able rooms for study unless at great expenge, and that an institu-



