
ATTOR EY GENERAL ' OF I E, l 
FEJ3RIURY 27T11, 1 60. 

To the Hon . ..:Y. J. Ru,.~ch, 
Pu~idt:nt qf thtJ Sr:11r.1.tv : 

Sm-Tho Senate, hy n ro olntion adopted on tho 21st ini-t., re 
1l ucste<l. my opinion a' to the right nn<l power of tho S a.to to re• 
·ume its title to the land "ru.ntcd to tho Iuwa Oeutml Jiail Hond 
Oompany. 

I respectfully '"llhmit tho followin~ opiuio111 whicu on1hrru:es my 
views on tho 11uc tions pre ented: 

Ry an act approved lfay 15, 1 56, Oongres,, for tho purpose of 
aiding in the con trnction of tom· tlesignated liues of railway. 
~ranted to the State of Iowa every altcrna.to section of lnnd for 
six sectioua in width on cnch side ot tho line fixetl tor sn.hl i·oads. 
TJ1c o roads were rci,pectivcly to commence ut Rm·lingto11, 
OaYenport, Lyons Oity .i1Hl Dnuu<pte, on tho l\Iississi ppi, nnd ru11 

to certain points on the .Mi !'\Onri Rivl!r. 'l'hc one c111hraccJ. in 
p·our resolution is describe1l in the grant as rm1ning from "Lyom1 
Oity noL-thwestol'ly ton. point of intorsectlou with tho main lino of 
t he Iowa Oentral Ail' Line Rail H.oud, near l\farJ11U1p1eta; thcuet• 
,m suitl main line, runuiiw as near us prncticaulo to tho torty
i;ccon<l pamllol, acrof,S the State ot Iuw,,, to the Jlissunri River.' ' 
Tho grant is conplcd with certniu cuuditions in which it is provi 
,lcd that tho lands thns grrmtell aro to bo held by the ~tato, 'for 
t he pnrp,)sc of building said road::," "11ro to lie disposed ol only 1·1:1 
the work progrcssm,'"-"the ·n.id roud. to be :t p11hlic highwny, ~ ·c:., 
&c.'' .By the fourth section, tho manner awl ti 110 uf' 1mlo hy tlw 
Stutc is fixc,l and limited as follows; First onu hundred und tweu 
ty s,cctions for ouch ot said ruutls muy bu sol1l, Lut the samo 111ua t 
110 inclnu.ed in a eontitHHILlS fo11uth of twenty 11lilct1: 'u further 
nlcs are then tn tako pince nntil the Ouvcrnor shnll COl'lily ll> tlu, 
·c<:rctary of tho Interior that twenty c.:011tin11011 rnilcs of' rond 

h:.wc ]J{:cn built, wiwrcupon another 011c hundrc.:d :1111.l twc11ty cc: 
tious may Le sold, aml eo vu until the ronds are completed. Tho 
lauds, for tlic purpose of carrying out ll10 object ol' tho graut, and 



within the limitations therein prescribed, were made subject to the 
disposal ot the General Asscm11y. 

If any of the roads wore not completed by the 15th day of 
\fay l 66 ea~h portions of the land connected with said roads as 

' ' · S '' Th f' remained un old, would "re\"ert to tho l 01tccl tn.tes. e ore-
going nre tbe material conditions of tbe grant. The State, by 
virtue of the same, was invested with a title in fee. This fee title 
is not an Absolnte, but a qna.li.fied ooc, snbject to be forfeited and 
lost by tho tatc. It is not a title in fee simple becaoso it is re
Rtricted nnd subject to contingencies. o patent ,,•as necessary, 
m order to convoy the title, the act itself, propria vigore, being 
qnin~lent to such convoyanco. 

lly an act approved Joly 14, 1 56, thG General Assembly (spe-
inl session) accepted tho grant npon the terms, conditions and re-

11trictions therein, and then transfetTed the same to tho Burling· 
ton & Miseouri, Missi &ippi & MisEouri, Iowu O<.'ntro.l Air Line, 
rmd tho Dubuque nnd Pacitic Rail Road Companies. Tho date.>, 
in her SO'l reign capacity, and as one of t.lrn contracting parties, 
hu.d fnll power to throw such restrictions around her grant ns wis
<10111 and prudenc on lier part might dictate. In fact, without 
Rueb logislntion, she would have been faithlc s t the trust con
ferred npon her nnd would have violat d alike her duty to the 
(7onernl Government and to her own citizens. By ·virtue of sec• 
t ion eight 6t the not, the varioull Compani cs n.ccoptin O' tho land , 
do so npon tho express condition "tlrnt in caso either of snch rail
road Oompnuics shall fail to have completed and equipped seven
t -five miles of it road within three years from the tirst day of 
Doc mber no ·t, thirty miles in addition in e.nch year thereafter 
for five yenra, and the remnin<ler of their whole lino of road in 
one y ar thereafter, or on the first of Decomher, A. D. 1 05, then 
and in that cas , it shall bo competent for tl1e Statu of Iowa to 
,·tswnc aU rigl1ts c nterrc l by this act upon th ·ornpany so fail
in ", nn i tor une iill rights to the lands hereby granted and re
rnainin."' un<li posec.l of by tbe Oomptrny so failing to have the 
I nA"th of road completed in manner ancl time as aforesaid." 

Th Ci)mpnuics occept l tbe grant upon tho terma thereir1 spe-
_iliod, timl thcref' re expres ly stipulated that the right of resnmp

t1on should be v ted in the State. After· earefolly considering 
thi section, I nm f th opinion that on the company failing to 
compl ' with nny one of 1l1e conditions therein, the State would 

3 

be ju tified in re umirw the land-. The lott~r cl nao ot' tho 
<'Clion mak~s Ulo riJ!ht of r umption dep ml n a f: iluro of tho 

comp ny ' t have the . t.'1 ot the road nipleted ·n , amt 
a:id ti,,1 lUI afore aid." Th gn tion n tnrally ari C?S, whnt 
length of road, and wh t tim , i lrnrC? ref •rred to l Th former 
µart of the ecti:>n say " e\'onty-ti e mile::1 within tb~o y r 
from the fir t day of D~ccmher next (1 .:iti) thirt · mil s in addi
tion each year thcreatter;· ~\:c., ·c. 

Th term, ti1,1e, as there u ed in my opini u, ref•rt:1 to ench 
condition, au<l not merely to them in tho aggre nte. It' therefore. 
the company failcu to lul\. ac,enty-th miles cumplot d b · th 
tirst day of December l "5' , th y ftt.iled to lHnply with tho cun
trnct in mnllner anu lini "\ ns toorcin fi.· d. 'l'he 'tat )ul\·in~ 
n:sor eel the ri~ht to r take the land on a certnin conti11gency 1 

it folio,;\· , thnt wl1enen:ir tho tim nrrives nu net o1 r 'llmption 
on Jwr pnrt, would not only he pi· per liut in liL'u of violating th 
contract wo11IJ be nn actual cnrryio~ iit into <!fleet. Such nn 1ll't 

e nld not be said to affect or impitir thu churt •r of tho compe.11,·. 
A charter i one tLing, nod a contrn.1:t made h • virtue of thu 
po 1vors con terr <l. by 11ch charter, is nnothet· and li tin ct 111att •r, 
nnd the two ahonld not be confotrn<lcd. 

The Stnto found the company in existence; a twin~ in h\\\", an,! 
made n. contract with them. It is not sought tu 1orf it their cltnr
ter, and indood a forfeiture js a judicial act, nnd not wilhio the 
appropriate sphere of legi latb'c action. TLis prin •iplo rcsnlt.,i 
frorn tho di vision of pow era in our g v •rnmcnt. A charter is tL 

contract, and like all otlicr contracts, (unless tbe po\ver to 1·opcnl 
is expressly resen·ed,) is protected from State interference by tbu 
federal compact. 

In this connection, the r1ncstion naturally at·i es, liow for th o 
right t resnmo may be affected hy any incum urancus placed hy 
the ompany on snid lands. Dy an act a.ppro,·ed J nnuary 2, tl1 1 

J c 5 7, tho Lc~i:;lutmc conferred on tho varic,us ruilr arl co.npanit>o, 
the power t morto-age or con,, y hy trust rloed, i;aid Juncl i:\ u f ,. 
th pnr osc f securing any amount of constrnction lJonds ncccs• 
snr · for tlio comp1eti n of snid ro d." It is clairn •il that the 
cou1pnny uerc mo1·tg.lO'ecl said lands in n. large nmount in orJc1· 
to securo such bonds. It is a matter of nndonbtcd hi tory, t hnt 
th company havt:, n vcr completed n sin::{lc rrdlo of the rnnd, anrl 
I am of the opinion, lhc1·chrc, tl1at thoy hn.rc nc,·cr 1,cen in suc-11 
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. tl one hundred aa.t a condition as to sell or encumber mote i_nn I . hts of the 
and twenty s.cctioos in such a way 88 to affect t 1e rifh "ze<l to 
State Before doing any work, the company were au f t1 ha 
en o~e hundred and. twenty sections of the land, aod ~. ~ lr .0:: 

,Jone so, nnd the title bas passed to bonajiae holders, it 18 eJ 

yonr reach and control. 1 1 d . r. 
D11 section 4, c,1' tho ori inal n-rant, the residue oft ieNa~tbs "':h: 

plac~d beyond the absolute di posal of tho company. &J ~rte 
State or the company could conv,ey or encumber n.l'ly ~reater tn r-

E t e or ceslut qu,e uae ac-e t than tuey possessed. ,•ery mor gag 
cepted their s~curity, subject to the condition~ at the g:t Any 
act therefore thnt nnd r the rau ,ronl 1 • . d 
~nl s wotJld nl o extin uish their lieus, except as lumte 
ttbO\'C. • 

Aa urning that the State the 1·ight to resume, the enquiry 
rj in what ·ay should it procectl ii, orcl r to do so? ls an act_ 
•f tho Gencrnl i,;ombly sn iont to re-invest tho titled I aru ot 

•ho opinion that th, tit! by th more omission of the_ com~ny 
comply with tho couJitic,n of the <mmt ~ocs not re ~nves: mt~ 
'ta bnt in oruer to rct1nme the titl o tho Stato nm t first assert it, 
y 'mo po iti \'O act on it part, ns l.,y nctnnl notice to tJ ~ grantee 

11· - Jll&Sltag:f of a pnl,lic :ict d1ich would opcre.to as uol1co to all lr ~ • • , 
-;i.11.,.-.. .. ,-.._,..,..,..,~h 11. mi ht desirable Hr to l vo ' 

lociition l'hich sl1011IJ se tt.le ant.l c tifirm the rights of the State, 
Yet it is hy 110 meaus a condition prccollcot to ~1er actin~ npon 
· ho$ rights ns if nlr ady so determined. Tho net of resumption can 
.11 110 just se11so ~o termed aj~di~ial m~e. _It_ can onlyyroceed 
· ro1, ho pnrty cntltlcd thereto: it is pe1fect m 1tirnlt and mdepen-
1 nt of any action ot tho Court. It follows, ther fore, that tlic 
..-on ral A sembly may proceed to make such .dispo~ition of :he 
nws in <]UC tion a~ they may deem proper kc · ., . 1th 
n tho liu1ltt1.tion. r thv •rnnt from Uongi-ess. In concln IOJ?-, per-

mit me to ny, that tho fbregoing views are snbmitt~d not w1tuont 
,111110 <lifliden •c, arisinO' from the fact t1u1.t the questions prcsente•3 

:i nn1lvo not only the interests of the 'tate witl~ referenc? to t~1 .. 
Iowa Oentrnl Railroad, bnt to all tLo other great hn s prondc_d to1· 
. n tho net of July 1 56, under the grant of which some two milhon 
:iv bundr d thou antl acr s of land luwe been set avart to the va
nou companies. o one question of 'tate policy embrace~ o. 
greater mu"'nitude of pecuniary interests, ot· is rnore worthy ot a 
,•ell consi<l;reu nnd j ndicioos act ion. 

SAMUEL A. RICE. 

I 

OF 

TilR OMJIIITTEE o ..... 

CUOOL ND ~TATE XlVEU lTY. 

The Committee on S ·hools an<l.Stnt Uni\•,ereity, to wliom wn 
referred tho report of the Trustees f tho 'to.tc T nivcrsity, re pcct
folly r port: 

Tbnt they have examined tho same, and find it in accorclanc • 
with the law. 

From this report and other sonrccs of foformation, tho commit
tee learn thnt the tnte Unh·eraity, with the exception of tho 01·

mal department, bas been closed sin(!Owthe summer of 185 • Tl10t 
reasons assigned for tho clo ing of the ni\·c1·sity by tho Trustc 
then in office, wcr , 1st, tho pecuniary mbarras rn nte of 1h 
c untry, rendering jt difUcnlt to collect tho iutor st on tho fond ; 
and, 2d, the want ot suitable builtlinge for I ctnrc-rooms nod t l · 

dent& appurtments; in con oqucnco of wbich tho citizens of tlw 
ta.to generally, could not avail themselves o! tho advantages o · 

tho ni versity. 

There were complaints that it was conclnc cd nt an oxpenso r 
many thousantls of dollurs per annum, for lhe soJc benoHt of Iow. 
City; ti.lat students from 1Ll•roa<l could not procuro lioarJ and suit
able rooms for etn<ly unless at great expensC1, and that an institu-


