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Divorce: Things to Consider

Thispamphlet on divorceismeant to giveabroad overview of someof the areasof concernwhich might arise
during adivorceproceeding. IT ISBY NOMEANSCOMPREHENSIVE AND SHOULD NOT BE
CONSTRUED ASLEGAL ADVICE. Divorceby itsnatureispersona and each caseisdifferent; therefore,
itisstrongly recommended that you obtain an attorney to properly represent your interestsinany of thematters
mentioned inthispamphlet or any othersthat may arise. Thefollowingismeant to giveyou aguidetotypical
areasfor discussonwith your attorney.
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Overview of Divorce
Procedure

lowahaswhat isknown asa*“ no-fault” divorce
law. Thismeansthat oneparty isnolonger
required to provein an adversaria proceeding that
theother party was* at fault” or caused the
marriage breakup. Instead of provingfault, a
person must simply show therehasbeena
breakdowninthemarriagerelationship, the
“|legitimate objectsof matrimony” havebeen
destroyed, and thereremainsno reasonable
likelihood that the marriage can be preserved. The
party seeking thedivorceistheonly onewho needs
totestify if all of theissues(e.g., custody, visitation,
support, property and debt division) have been
resolved by awritten agreement or the other spouse
completely ignoresthedivorceaction (“default™).

Thefirst stepinobtainingadivorceistofilea
petition with the Court for “dissolution of
marriage’—defined asa“ termination of the
marriagerelationship” and synonymouswiththe
term“divorce.” A copy of thedissolution petition
and an origina noticefrom the Clerk of Court must
be given to the other spouse. Beforeaperson can
fileapetitionfor dissolution, he or shemust have
residedinthestatefor at least oneyear, or the
person’s spouse must be aresident of lowaand be
personaly served (notifiedin person) inlowa. The
county inwhichthedissolutionisfiledistheone
either spouseresidesin.,

After the petition hasbeenfiled, and the other
spouseisserved with (receivesacopy of) the
petition, awaiting period of 90 daysisrequired
beforethe divorce decree can begranted. This
waiting period can bewaived only for good cause
and ashowing of emergency or necessity to satisfy
the Court that immediate actionisrequired. During
the 90 days, temporary orders may be obtained by
either spousethat will give her or him attorney fees,;
temporary custody of the children; child support;
alimony; or, if there hasbeen physical abuse, the
right to occupy thefamily home. Itisalso possible

to get aninjunction to prevent aspousefrom
disposing of marita property prior tothefinal
settlement. If one spouse has harassed or physically
abused the other, atemporary injunction may be
obtained to prevent these actsfrom recurring.

Onreguest of either spouse, the Court will provide
for a60-day counsdling period—known as
conciliation—during the 90-day waiting period.
Theconciliator may be someonerequested by the
partiesor oneof thefollowing: clergy, physician,
public or private marriage counselor, or
representativesfrom family serviceagenciesor
community menta health centers.

The90-day waiting periodisaso used by the
partiesto negotiate a settlement of such mattersas
property ownership, child support, spousal support
(aimony), and child custody. In most cases,
settlementsare agreed upon through thisnegotiation
process, reduced to writing, and approved by the
Court at afinal hearing. In caseswherethe parties
cannot reach an agreement, apretria conferenceis
scheduled. Atthispretrial conference, the parties
andtheir attorneys meet formally at the courthouse
to determinewhichissuesthe Court must resolve.
If thereare children, the court will order the parties
togotoaclass(probably will last four hours),
whichwill discusshow children often arecaughtin
themiddleof theparents divorce. A tria will be
scheduled sometime after thepretrial conference
and at |east 90 days after the petition wasfiled.
Divorce casesare heard by ajudgewithout ajury
and generdly thesetrialscan beclosed to the public
if the Court findsitisinthe parties or the
child(ren)’ sbest interests.

Ordinarily, questionsof wrongdoing and fault will
not be heard. However, the question of personal
fitnessof each party will beconsidered if custody of
thechild(ren) isat issue. The Court may, onitsown
initiative or at therequest of either party, appoint an
impartial third attorney to represent theinterests of
thechild(ren) at the hearing. The Court may aso
order that ahome study or child custody evaluation
be madeto assist the Court inresolving theissue of
child custody, or may order the partiesto
participatein mediation withamediator totry to
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resolvethe custody/visitationissue(s). Innearly
every case, the partieswill haveto pay the costs of
thehome study, child custody eva uation, and
mediation.

Theuseof mediationisincreasinginlowa. In
mediation, aneutra third party (not ajudge) asssts
thepartiesintalking, listening, andreachinga
settlement of someor all of theissuesintheir case.
Themediator doesnot give advice or make
decisions. Partiesare encouraged to consult an
attorney so they understand thelong-term lega
ramificationsof their options. The partiesmake
decisionsbased on what isimportant and
acceptableto both of them.

Either party can request to participatein mediation
at any time, or the Court can order the partiesto
participate. The Court orderspartiesto mediationin
divorce- and custody-related casesthat ask the
Court to makeadecision. If the partiesare unable
to reach complete agreement in mediation, the
parties can then request the Court to makea
decisionon any unresolved issuesat ahearing or
trial. Partiesmay request an excuse, or waiver, from
mediation wherethereisahistory of domestic
violenceor severe abuse.

Itisimportant to notethat not all casesare
negotiated to settlement within 90 days. Some
casesdotakelonger; however, the court
administratorsmonitor casesand will automeaticaly
scheduleapretrial conferenceif the case hasbeen
onfilefor120days. Civil timestandard for
processi ng contested dissol ution cases assumes
they can be completed in eight monthsand
uncontested casesin four months.

Specific Issues

Custody

In making acustody decision, the Court’s
paramount concernisthebest interestsof the
child.” Indecidingwhat isinthe*best interests of
thechild”, the Court should try to assurethe
opportunity for maximum continuing physical and

emotiona contact with both parentsunless
circumstances, such asharmtothechild(ren),
dictate otherwise. Therefore, the Court will
consder joint legal custody of the child(ren) upon
application of either party. Infact, if the Court
deniesjoint legd custody, it must stateitsreasons
for doing so. Joint lega custody doesnot require
joint physica custody. Physical custody may still be
givento oneparent, subject tovisitation rightsof the
other parent. The Court will not award joint
physical custody (50/50 care) if custody isin
dispute, but somejudgeswill approvejoint physica
careprovisionsif the parentshave agreedtoit and
can show the Court they have sharedjoint physica
careof thechild(ren) during their separation, and
thechild(ren) havenot been adversely affected.

Some of thefactorsthe Court will look at in
determining the® best interestsof thechild(ren)”
indude:

m  whether each parent would beasuitable
custodian for thechild(ren);

m  whether the psychologica and emotional
needs and development of thechild(ren)
will suffer duetolack of active contact with
and attention from both parents;

m  whether the parentscan communicatewith
each other regarding the child(ren)’ sneeds
and each parent can support theother’s
relationship with thechild(ren);

m  whether both parentshave actively cared
for thechild(ren) beforeand sincethe
Separtion,;

m  Whether thecustody arrangementisin
accordancewith thechild(ren)’ sinterests,
or whether the child(ren) has (have) strong
opposition, taking into consideration the
child’'sageand maturity;

= Whether oneor both of the parentsagree
or are opposed joint custody;
the geographic proximity of the parents; and
whether the safety of thechild(ren), other
children, or the other parent will be
jeopardized by theawarding of joint
custody or by unsupervised or unrestricted
vigtation.
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If there hasbeen ahistory of domestic abuse, there
isapresumptionthat joint legal custody is
inappropriate.

If legal and physical custody are awarded to one
parent, the other parent isusual ly granted vigitation
rights. Also, the Court will seldom separatesiblings
into different homes. If thenoncustodia parent has
abused or neglected the child(ren), the Court could
providefor supervised vigtations.

The Court will havelooked closdly at the behavior
of both parentsduring the marriage and after their
separation. Beforemoving out of amarital home
without your child(ren), you should consult an
attorney if you want custody or primary care. Once
the custody determinationismadeby the Court, itis
very difficult to change or modify the decree.

Visitation

Either general or specificvigtationrightsmay be
granted to thenoncustodial parent. Itisusualy
preferableto spdl out visitation rightsinthe
agreement or decree. Consideration should be
givento visitation on someweekends, holidays,
child(ren)’sand parent’ sbirthdays, and school/
summer vacations. Grandparentsmay also have
vigtation rights, and provisonsmay beincludedin
thedecreeastotheir exercise of theserights.

Child Support

The Court must now set child support payments
according to child support guiddines established by
the Supreme Court of 1owa, unlessthe Court
determinesinwriting that aninjusticewould occur
by applyingtheguiddines. Theguiddinestakeinto
cons deration both parents net incomesand the
number of children to be supported. If requested,
the Court will usually order temporary child support
whilethedissolutionispending.

Women aswell asmenwill berequired to pay child
support to the primary custodian. Child support
can be changed or modified, but it must be shown
that thereisa“materia changeof circumstance’ not
contemplated by the Court and the parties at the
timeof the decree. From atax standpoint, child
support paymentsare not deductibleto the person

paying them or taxableto the recipient.

Spousal Support

Spousal support or alimony may be awarded to
either ahusband or awife. Someof thefactorsthe
Courtwill consder ingranting suchinclude:

thelength of themarriage;

theageand physical and emotional health
of theparties,

thedistribution of property;
theeducationa level of each party at the
timeof marriageand at thetimetheaction
iscommenced,

m theearning capacity of the party seeking
maintenance, including educationd
background, training, employment skills,
work experience, length of absencefrom
thejob market, custodia responsihilitiesfor
childrenand thetime and expense
necessary to acquire sufficient education or
training to enabletheparty tofind
appropriate employment;

n thefeashility of the party seeking
mai ntenance becoming self-supporting at a
standard of living reasonably comparableto
that enjoyed during themarriage, and the
length of timenecessary to achievethis
godl;
thetax consequencesto each party;
any mutual agreement made by the parties
concerning financia or service contributions
by one party with the expectation of future
reciprocation or compensation by the other
party;

m theprovision of anantenuptia agreement;
and

m other factorsthe Court may determineto
berelevantinanindividua case.

The Court can award lifetimeaimony to adisabled
or an older spousewhoseincomeissignificantly
lessthan the other spouse’s, and whereit appears
unlikely, dueto ageor disability, that the
disadvantaged spousewill beableto significantly
improvehisor her financia condition.
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The Court can also award rehabilitativeaimony to
aspousefor ashorter, defined period of timeto
assist that spousein making thetrangitionfrom
homemaker through aschooling or training period
into thework force. The Court can also award
reilmbursement alimony to aspousewho hasmade
sgnificant contributions (homemeaking, child care
and/or earnings) to the other spouse’ sadvanced
degreeor professional license.

Typicdly, lifetimeand rehabilitativeaimony
terminate when therecipient remarriesor dies, but
reimbursement dimony usua ly doesnot terminate
uponremarriage. Asagenerd rule, dimony
payments are taxabl eto the recipient and deductible
tothepayer. If noaimony isreceived at thetime
themarriageisterminated, neither spouse canever
obtainaimony fromtheother inthefuture. Because
of thisrule, it may be prudent to obtain even $1 of
alimony per year sothat intheevent of illnessor
injury that would incapacitate aspousefrom
working, shefhe could reopen theissueof the
amount of alimony withtheCourt. Alimony, like
child support, can bemodified (increased,
decreased or terminated) in theevent of a
substantial unforeseen changein circumstancesnot
in contemplation of the Court or the partieswhen
the decreewasentered.

Property Settlements
lowaisan*“equitabledistribution” state. The Court
isrequired to make adistribution of assetsand
debtswhichisfair based upon al thefactsand
circumstancesof each case. Equitabledistribution
doesnot awaysmean an equal distribution. In
determining an equitabledivison of theparties
assetsand debts, the Court will consider:

m theproperty brought into themarriage by

each party;
m theageand physica and emotiona hedlth

of theparties,
thelength of themarriage;
the contribution of each party tothe
marriage, giving appropriate economic
vaueto each party’ scontributionin
homemaking and child careservice;

m theearning capacity of each party,

including educationd background, training,
employment skills, work experience, length
of absencefromthejob market, custodia
responsbilitiesfor children and thetimeand
expense necessary to acquire sufficient
education or training to enablethe party to
become salf-supporting at astandard of
living reasonably comparableto that
enjoyed during themarriage;

n thedesrahility of awardingthefamily home
or theright toliveinthefamily homefor a
reasonabl e period to the party having
custody of any children. Or, if the parties
havejoint lega custody, tothe party having
physicd careof thechild(ren);

m theamount and duration of an order
granting support paymentsto either party,
and whether the property division should be
inlieuof such payments,

m  other economic circumstancesof each
party, including pension benefits, vested or
unvested, and futureinterests,
thetax consequencesto each party;
any written agreement made by the parties
concerning property distribution;

m theprovisonsof any antenuptia
agreement;

m other factorsthe Court may determineto
berdevantinanindividua case;

m thecontribution by one party tothe
education, training or increased earning
power of the other.

Inherited property and giftsreceived by either party
aregenerally not divided between the parties, and
areconsidered theindividual property of the
recipient. Howevey, if these assetsbecome
commingled with marita property or aredissipated
infamily support, it may bedifficult to recover their
vaue. Property canincludethingslikepension
plans, partnershipinterests, stock in professiona
corporationsor family businesses (whether
incorporated or not), lifeinsurance cash value,
IRAsand employee stock option plans, tonamea
few, aswell asred estate, vehicles, farm machinery,
livestock, grain, household goods, bank accounts,
stocksand bonds. The servicesof other
professionals, e.g., appraisersand accountants, may
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berequired to determinethe extent and va ue of
assets, which can significantly increasethe cost of a
divorceaction.

Debts

Determining debt liability may be moreimportant
than property divison, and usually thisisdoneas
part of theequitabledistribution. Sometimes, one
spousewill declarebankruptcy after thedivorce,
but the other spousewill not do so. Thecreditors
can, and will in many cases, attempt to collect the
debtsfrom the spouse not declaring bankruptcy.
Unfortunately, the Court in adissolution proceeding
cannot prevent acreditor from collecting joint debts
fromeither spouse. The Court canonly decide
which spouseisliablefor the debt, asbetweenthe
parties, but creditorsare not bound by that
decison.

Homestead

Oftenthe parties major assetistheequity inthe
home. 1t may beimpossiblefor the person
assuming ownership toimmediately pay to the other
party hisor her shareof theequity. Periodic
paymentsmay bearranged, or alump sum payment
may be made after sale of thehouseor at afuture
date, such asthedate the youngest child reaches
majority or the custodial spouseremarries. If the
custodial or primary care parent can afford the
house payments, often they will bealowed to
remaininthehomefor thechildren’ssakeuntil the
children complete high school (absent remarriage,
saleof thehome, etc.) beforethey arerequired to
pay off the cash settlement on the hometo their
former spouse.

Life Insurance

Sometimesthe Court will require each party to
maintain alifeinsurancepolicy asguaranteeof child
support or alimony payments. Thebeneficiary may
bethe spouse, the children, or atrustee, since,
under lowaprobatelaw, aminor child may not
receive outright in excessof $4,000 from
inheritance. 1t may bedifficult to determinethat the
required lifeinsurance policy isbeing maintained
after thedivorce. A provisonshouldbeincludedin
the agreement requiring annua proof of policy
premiumspayment and prohibiting borrowing

against thepalicy, whichwould reduceitsdeath
benefit.

Health Insurance/Uninsured Medical and
Dental Expenses

The Court often requires one parent to provide
hedlthinsurancefor thechildren, whichmay bein
addition to his’her monthly child support obligation.
The agreement between the partiesor the decree
should specify what theinsurance covers(eg.,
hospitalizations, eyeglasses, denta and orthodontia
work, and prescriptionsdrugs). In addition, the
Court may require oneparent to pay all uninsured
medical, dental, orthodontia, etc., expenses, but
moretypically the partiesdividethese expenses.

College Education

Usually child support will not be awarded past a
child'seighteenth birthday or completion of high
school, whichever occurslast. The Court can
providefor support for achildwho goesontoa
collegeor trade school or the partiesmay agreethat
bothwill contributeto college education costsand
thisagreement isenforceable. Infamilieswhere
collegeisanticipated, care should betaken that
both maintaintheir obligation at the samelevel they
would havemaintainedif thedivorce had not
occurred. The Court will not require parentsto pay
for expensive private college educationsunlessthe
parentsagreetoit. The Court may alsorequirethe
child to contribute acertain percentageto hisor her
educationa expenses, in addition to the parents
contributions. The Court will not require parental
collegeor vocationa educationa support beyond
thechild’ stwenty-second birthday, and will require
that the child beafull-time student attending a
college, university or vocationa school ingood
faith. Post-high school educational supportisnotto
be based upon the Child Support Guidelines, but
will besetinanamount whichisfair and equitable.

Removal of Children from the State
Theparent who hasprimary physical careof the
children providestheir primary residence, andis
thusentitled to changethisresidence even by
moving out-of-state. Depending ontheindividua
case, the Court can prohibit acustodia parent from
moving children out-of-statewithout giving the other
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parent notice and an opportunity to request a
hearing. Itisgenerally advisableto providefor this
specifically inthedecree. Thisdoesnot mean that
the custodial or primary care parent cannot move; it
does mean that the other parent would havethe
opportunity to request ahearingif heor she
believesthe movewould cause specificharmtothe
child(ren), request achangeinvisitationto
accommodate greater geographic distance between
the parents, or ask the Court to determinewho will
pay the added transportation costs.

Access to Records

Both parents, regardless of who has custody, have
alega right to accessto achild’'smedical, school
and law enforcement records, unlessspecifically
denied by aCourt order.

Birth Name

A provision may bemadeinthedivorcedecreefor
thewife, and now in some casesthe husband, to
regain her/hisbirth nameor former married name,
and no other legal actionisnecessary. Some
spouses prefer to retain their married names, so
they will havethe same surnameastheir minor
child(ren).

Attorney Fees

In caseswhere one spouse hasasgnificantly higher
incomethan the other, the Court may requirethe
former to pay the other spouse'sattorney feesinthe
divorce proceeding. If thereisatrial, thesefees
can besizableand should beconsideredin
determining the ultimateaward of property.

Tax Exemptions

ThelRS providesthat the parent who has custody
of achildfor thegreater part of the calendar year
may claimthechild asanincometax dependent if
the parent providesmorethan half the dependent’s
support. Theexceptionstothisrulearisewhen: @)
parentssign amultiple support agreement; b) the
custodia parent releasesinwritingtheright toclam
theexemption; or, ¢) thereisacontrary provisonin
apre-1985 decree or separation agreement. The
settlement should spell out any agreements. Itis
also possiblefor the parentsto split theexemptions
whenthereismorethan onechild or to alternatethe

child asadependent every other year. The primary
custodian may want to condition waiving the
exemptiononly if child supportisfully paid. Asa
rule, you should consult someonewell-briefed intax
aspects, sincetaxesareavery important part of any
divorceproceeding.

Income Tax Returns

Maritd statusfor filingincometax returnsis
determined onthelast day of thefiscal year for
each taxpayer. Anyonewho filesonacaendar
year basis (January | to December 3|) must fileasa
married person unlessthedivorceisfina by theend
of theyear, or the parties have been separated for
morethan six monthsand onespousequalifiesas
head of household. Provision should bemadein
thedecreefor thedivision of any tax refunds.
Again, specifictax advice should beobtainedinal
tax matters.

Wills

Itisadvisableto review awill or writeanew one
during adivorce proceeding. If thespousedies
beforethedivorceisfind, the property will be
distributed asif the spousewere married, unlessthe
will providesdifferently. Evenif thewill doesnot
providefor asurviving spouse, if still married at the
timeof death, asurviving spouse may elect against
thewill and receive astatutory share of the property
or approximately one-third of the property. If the
will isnot rewritten during the pendency of the
divorce, itiscertainly advisableto do so oncethe
divorceisfinaized. However, any bequest madeto
aspouseinawill written during themarriageis
automatically terminated when thedivorcedecreeis
entered. Parentsshould consider setting up atrust
fundto receiveinsurance proceedsand pension
survivorship proceeds, in addition to other assetsto
beheldfor thebenefit of thechild(ren).
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