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STATE OF IOWA

TO THE MEMBERS OF THE IOWA BAR:

On November 20 of this year the
Advisory Committee, with the permission of
the Supreme Court, sent to every lawyer in
Iowa tentative drafts of rules dealing with
commencement of actions, appellate proce-
dure, and pre-trial procedure. The condil-
tions under which the Court gave its per-
migsion for the first submission govern
this submission, and are stated 1n a letter
attached to Part One of these drafts.

The drafts of rules in the present
submission cover the important subjects of
pleadings, proceedings after judgment, de-
claratory Jjudgments, partition of real prop-
erty and partition of personal property.

The Committee earnestly hopes that these
drafts will be carefully studied and that
it will receive detailed and constructive
suggestions for their improvement. Nothing
has been more helpful to the work of the
Committee than the large number of care-
fully considered letters received as a re-
sult of the submission of Part One. If the
bar continues to display this intelligent
interest in the Committee's work, there is
no reason why we should not be able to pre-
pare rules which will make more efficient
the administration of Jjustice in our courts.

The Committee once again desires
to express its grateful appreciation of the
work of the various sub-committees that
have assisted in the drafting of the rules
thus far released, and I am taking this
opportunity to list the personnel of the
sub-committees that have participated in
our drafts now published.
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ADVISORY COMMITTEE ON RULES OF CIVIL PROCEDURE

Final Tentative Draft

(Approved March 7, 1942)

PLEADINGS AND MOTIONS

INTRODUCTORY

The following rules are designed to replace the code provisions
relating to pleadings and motions now contained in Chapters 491 and 492
of the Code of Iowa, 1939. Some of the sections will be found here in
the same language as in the present code. Others, not materially changed,
are included here in shortened, condensed and simplified form, so worded
as to adapt them to a system of rules. Where the rule is a substantial
adoption of the present statute, that statute is cited without comment.

The principal changes in the present practice which are embodied
in these proposed rules include the following:

Abolition of demurrers in cases at law as well as in equity.

Abolition of general denials and requiring specific denials to be
made in lieu thereof.

Abolition of verifications, except as herein noted.

An attempt to minimize the use of motions by permitting all points
of law to be raised by answer, (as may now be done only in equity), so
as to make motions unnecessary and by strictly limiting the time within
which motions may be interposed.

Fixing the times to plead so they are short, but long enough to
make the time limits enforceable, and limiting the extension of times to
plead.

Fixing a more workable plan for speedy disposition of motions and
other matters before trial, in an effort to bring cases to issue and
trial as speedily as practicable.



Requiring a reply to new matter, as well as to counterclaim, to
minimize the uncertainty as to the actual dispute which now inheres
in the general implied denial of every answer.

Permitting motions for judgment on the pleadings.

Permitting separate disposition of points of law before trial in
all cases, (now permitted in equity only), and making such determination
final for the trial court.

Making orders effective when filed, and allowing them to be signed
anywhere in the district.

Providing that the courts shall always be open for business.

Requiring the court, in sustaining motions, to state specifically
the ground upon which the ruling was based.

These rules assume that exceptions to adverse rulings will auto-
matically be preserved in all cases.

PLEADINGS

RULE 1. TECHNICAL FORMS ABOLISHED
All technical forms of action and pleading, common counts, general
issues, fictions and demurrers are abolished. The forms and sufficiency
of pleadings in civil actions shall be determined by these rules, which
shall be construed and enforced to secure the just, speedy and inexpen—
sive determination of every suit upon its merits.
Comment: This is based on Section 11108 and, in addition, abol-

ishes demurrers. It also expresses the legislative intent set forth
in Sec. 1 of S. F. 25 of the Laws of the 49th General Assembly.

RULE 2. PLEADINGS DEFINED

"Pleadings" are the parties' written statement of their respective



claims. They shall be clear and concise, avoiding prolixity and repe-

tition. '"Pleadings" as used in these rules shall not include motions.

Comment: The first sentence is practically the same as the first
part of Section 11109. The rest is new. The last sentence is added
to make it plain that in construing these rules, pleadings and motions
are not to be confused or the rules as to one made applicable to the
other.

Although heretofore a motion has been loosely called a form of
pleading, it seems proper and desirable not to so regard it under these
rules. If the two are kept distinct, the word "pleadings" can be ap-
plied generically to all papers other than motions, without enumerating
them, (or excluding motions), in each rule that applies to them but
does not apply to motions. These rules deal with the presentation and
disposition of motions in a radically different manner than that of
pleadings, which seems necessary if any speeding up of the practice is
to be attained. Therefore, rules applicable to "motions" will not ap-
ply to other pleadings, and vice versa.

Great liberality is allowed in presenting points of law in answer
or reply, and of disposing thereof, but motions are rather strictly lim-—
ited, especially as to time of filing and speedy disposition. If this
definition as to motions not being embraced in the word "pleadings" is

observed, the different rules applicable to each class can be readily
kept in mind.

RULE 3. PLEADINGS ALLOWED
The pleadings allowed shall be: petition, answer, reply, where
permitted by these rules, cross—petition, petition of intervention, and
amendments allowed by the court or these rules.
Comment: Based on Section 11109, modified to exclude motions from
the category of "pleadings".

To this list may be added the name of any other pleadings involved
in such Third Party Practice as may be adopted.



. RULE 4. PETITION
The petition must contain
(a) the title of the case, designating the court and naming the
parties,
(b) a statement as to whether "at law" or "in equity",
(c) the facts constituting the cause or causes of action, and
(d) a demand for the relief claimed, and if for money, the amount

thereof.

Comment: This is a condensation of Section 11111.

RULE 5. ANSWER

The answer shall show on whose behalf it is filed, and shall spe-
cifically admit or deny each allegation or paragraph of the petition,
which dénial may be for lack of information. It must state any claimed
additional facts deemed to constitute a defense. It may contain a counter-—
claim, which shall be in a separate division. It may raise points of law
appearing on the face of the petition to which it responds. It may con-—
tain as many defenses, legal or equitable, as defendant may claim, and
may contain inconsistent defenses.

Comment: This supplants Sections 11114, 11115, 11130, 11193 and
11199 of the Code. It abolishes general denials and requires specific
denials or admissions of each allegation of a petition. It permits
the answer to raise points of law appearing on the petition in every

case, and not merely in equity as in Code Section 11130. The Committee
believes this rule sufficiently covers Section 11193, concerning certain



denials, and Section 11115, as to multiple defenses, and 11199 as to in-—
consistent defenses, to make further reference to these subjects need-
less.

It is not entirely new to allow points of law to be raised in
answer, rather than by motion or demurrer. These rules hope to encour-
age this, and thus to eliminate many dilatory motions. With this being
allowed, limitation on the time for filing and presenting motions does
no harm to any meritorious defense, since it can be as fully raised by
answer as by motion. The separate defenses of law thus raised may be
heard by the court separately, under Rule 45. In short, the answer
may, and it is hoped most often will, present every point of law or fact
which is claimed as a defense, rather than doing it by a series of time—
wasting motions and hearings.

RULE 6. ANSWER OF GUARDIAN AD LITEM

Every guardian, guardian ad litem, or attorney for a person in
prison, must report whether his ward has been properly served with notice, i
and his answer must deny all material allegations of the petition preju-—
dicial to his ward.

Comment: This is based upon Section 11116, with the addition of
the provision requiring an investigation to ascertain if proper service
has been had. This practice is followed in some courts, but not in

others, and is here inserted in the interest of uniformity and for proper
protection of the ward.

RULE 7. REPLY
There shall be a reply to a counterclaim, and to new matter set
forth in the answer, responding in the same ﬁanner that an answer re-—
sponds to a petition; but it shall not be inconsistent with the petition.

Points of law arising on the face of the answer may be raised by a reply.
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each must be stated in a separate numbered division. Every pleading
shall be separated into numbered paragraphs, each of which shall con-
tain, as nearly as may be, a distinct statement.

Comment: Based on Sections 11112, 11113, 11117 and 11119. Re-
quiring all paragraphs to be numbered facilitates the specific denials

or admissions required later, and makes them easy to state concisely.
It is as convenient to number paragraphs in law as in equity.

RULE 14. VERIFICATIONS ABOLISHED—AFFIDAVITS IN CERTAIN CASES

A. Pleadings need not be verified. Counsel's signature to every
motion or pleading shall be deemed his certificate that there are good
grounds for making the claims therein, and that it is not interposed
for delay.

B. Any motion asserting facts as the basis for the order it seeks,
and any pleading seeking interlocutory relief, shall be supported by affi-
davit of the person or persons knowing the facts requisite to such relief.
'A similar affidavit shall be appended to all petitions which special
statutes require to be verified.

Comment: This supersedes Sections 11160, 11161, 11162, 11164,
11165, 11166, 11167, 11168, 11169, 11170, 11171, concerning verifications.
It is felt that verifications have become pure formalities, and
are either meaningless or uniformly abused. They add nothing of substance

to pleadings in actual practice. Where verifications are mandatory,
rather than optional, under the present practice, there has been sub-
stituted the requirement of an affidavit by some one knowing the facts.

Except in such cases, the verification serves no useful purpose and is
abandoned in the interests of simplicity and candor.



RULE 15. CORRECTING DEFECTS AND RECASTING PLEADINGS
The court, on its own motion or that of any adverse party, may
order any prolix, confused or multiple pleading to be recast in a con-
cise single document within such time as the order may fix. It may,
in like manner, order any pleading not complying with these rules to be
corrected on such terms as it may impose.

Comment: Last sentence is Section 11120 condensed. First sentence
is new.

RULE 16. FILING—COPIES AND DELIVERY THEREOF—COPY FEES

All motions and pleadings, with a copy, shall be filed with the
clerk, who shall deliver or mail the copy to the attorney of record for
the adverse party immediately on his appearance, or forthwith if he has
already appeared.! If such copy is not filed, the original may be
stricken from the file.? Additional copies may be required in like
manner as provided in Rule 9-B of Commencement of Actions. A fee of
ten cents per hundred words for each copy shall be taxed with the costs,
to be the property of the attorney filing the copy.?

Comment: 'This is in lieu of Section 11124, making all filings
sufficient if made with the clerk, without the present requirement of
a memorandum in the appearance docket during term time. It also re-—
quires the clerk promptly to get the copy to the adverse attorney,
which is often not done at present.

’Changes the present result of not filing a copy, which merely

allows a continuance or striking the original. The Committee feels
it wise to eliminate the option of continuance.
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This preserves the present copy fee, but definitely provides it
is the property of the attorney, thus avoiding dispute as to who is en-
titled thereto.

The above rule contains what is now found in Sections 11110, 11124,
11125; adding the requirement of copies of all motions. Present statutes
do not require copies of motions for continuance or change of venue; but
there is no reason why a copy of every motion should not be filed. This
enables the rules to dispense with the provisions of Chapter 492 requiring

notice of motions and the inconvenience and delay therefrom, since it
insures a copy, and the delivery of such copy, to counsel interested.

RULE 17. TIME TO MOVE OR PLEAD

A. Motions. All motions attacking a petition, and other motions
required to be filed before answer must be filed within five days from
the time required for appearance. All motions attacking a subsequent
pleading must be filed within seven days after the filing of such pleading.

B. Answer. Answers must be filed within five days after the time
required for appearance, unless a motion is then on file, in which event
answer must be filed within seven days after such motion is disposed of
so as to require answer.

C. Reply. Reply must be filed, if at all, within seven days after
the answer to which it responds, unless a motion attacking such answer
is then on file, in which event reply must be filed within seven days
after such motion is disposed of so as to permit a reply.

D. Amendments. Amendments permitted or required by any order
must be filed within seven days after the order.

E. Answer or Reply to Amendments. Answer or reply to any amendment,
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or any substituted or supplemental pleading, must be filed within seven
days, unless a motion attacking it is then on file, and then within seven
days from the time the motion is disposed of so as to require or permit
answer or reply. But if the petition be amended before time for answer—
ing it, this rule shall not require answer to the amendment to be made
prior to the time for answering the original petition.

F. Shortening Time. The court may order any motion or pleading
to be filed within a shorter time than above prescribed, but cannot re-
quire a defendant to answer sooner than five days after the appearance
day.

G. Extending Time. The court may, for good cause, but not ex
parte, extend the time to amend, answer or reply for not more than thirty
days beyond the time herein fixed. It shall have no power further to
extend any such time, or to extend the time for filing motions.

Comment: This is a substitute for Sections 11121, 11122, 11123,
11134, 11135, 11136, 11137.

The time for pleading is longer than our present statutory "next
day" rule; but that is so impractical it is never enforced, and it is
thought better to provide a practical time, and not allow its extension
without cause. This will, in fact, shorten the time over that now
universally used in practice.

Here again it is emphasized that the short time to file motions,
and the prohibition of its extension, is deemed absolutely necessary
to any substantial speeding up of the practice. In view of the fact
that every point of law now raised by motion can be raised also in the
answer, there can be no deprivation of any rights by demanding a prompt

motion, since the defendant can make the same point in answer, for
which he can get an extension of time if need be. This does not apply
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to motions for more specific statement and similar dilatory motions;
but it is felt that the public interest and demand for promptness re—
quires these to be filed promptly. If in rare cases this is impossible,
the contemplated pre-trial practice and possibly other methods of dis-
covery will enable the defendant to accomplish the same thing almost
universally. '

The prohibition against extending time for motions is felt neces—
sary. Without it, the practice of such extensions unduly and without

need will soon arise anew; and there seems no other way of certainly
preventing it than by this definite prohibition.

RULE 18. APPEARANCES
An appearance without motion or pleading shall have the effect
only of submitting to the jurisdiction of the court. No court shall
have power to treat such appearance as suffioient to delay or prevent
a default or any other order which would be made in the absence thereof,
or in the absence of timely pleadings.

Comment: This is new, and attempts to eliminate dilatory appear-
ances so prevalent now.

RULE 19. PLEADING OVER—FAILURE
If a party permitted or required to plead further by any order
or ruling fails to do so, within the time fixed thereby or by these
rules, he will be deemed to have elected to stand on the record there-—
tofore made. An appropriate final judgment or order must follow such
election, reserving only such issues, if any, which may remain undis-

posed of by the ruling and election.
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Comment: Based on Sections 11147, 11148, but modified to make

the election automatic and the result final as to the matter involved.
Eliminates the red tape of formal elections to stand on pleading, etc.

RULE 20. AMENDMENTS
Any pleading may be amended before a pleading has been filed in
response to it. The court may also, in furtherance of justice, allow
any later amendments. Such amendments may include amendments to conform
to the proof which do not substantially change the claim or defense. The
court may impose terms, or grant a continuance with terms, as a condition

of such allowance.

Comment: Based on Sections 11182, 11183.

RULE 21. MANNER OF MAKING AND CONSTRUING AMENDMENTS
All amendments must be made on a separate paper, duly filed, and
not by interlining or expunging the prior pleadings, which must remain
on file. All amendments will be construed as part of the original
pleading which remains in effect, unless they are a complete substi-

tute therefor.

Comment: Rewrites Section 11184, with nothing new added.

RULE 22. SUPPLEMENTAL PLEADINGS

Any party may file a supplemental pleading alleging facts material
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to the case which have happened or come to his knowledge since his prior
pleading. Such supplemental pleading shall not be considered a waiver

of the former pleading.

Comment: Section 11221, rewritten.

RULE 23, SUBSEQUENT DEFENSES—PRESUMPTIONS
Any defense arising after action is commenced shall be stated
according to the facts. Unless the answer states otherwise, it shall
be held to state only matter arising before the action began.

Comment: Based on Sections 11124, 11125, omitting reference to
"without formal commencement or conclusion".

RULE 24. PLEADING CONTRACT
No pleading which refers to a contract shall be sufficient unless
it states whether it is in writing; and, if the contract alleged is the
basis of the cause of action or defense asserted, it must be set forth

in full.
Comment: Based on Section 11129.
RULE 25. ALLEGATION AS TO TIME

When time is not material, it need not be averred, or if averrea

need not be proved. When it is material, the date, or duration of a



continuous act, must be alleged.

Comment: Section 11194, shortened,

RULE 26. ALLEGATION AS TO PLACE
It shall be necessary to allege the place only where it forms a

part of the substance of the issue.

Comment: Section 11195 verbatim.

RULE 27, PLEADING EXCEPTIONS
A claim in derogation of general law, or founded on any kind of
exception, shall be so pleaded as to set forth particularly such claim

or exception.

Comment: Section 11200, shortened.

RULE 28. PLEADING STATUTES
A pleading asserting a statute, or a right derived therefrom, need
only refer to it by plain designation. The court shall judicially notice
the statutes of any state, territory or other jurisdiction of the United
States so pleaded.

Comment: Based on Section 11198. The provision regarding
judicial notice of foreign law is new.

15
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RULE 29. PLEADING UNLIQUIDATED DAMAGES
No order shall be made requiring any pleading to itemize or ap-
portion unliquidated damages claimed therein, nor to attribute any part

thereof to a portion of the claim asserted.

Comment: This sets out the present law concerning which there is
lack of uniformity of application in some districts.

RULE 30.. JUDICIAL NOTICE
Matters of which judicial notice is taken need not be stated in

any pleading.

Comment: Section 11211, verbatim.

RULE 31. PLEADING CONVEYANCE
When a party claims by conveyance, he may state it according

to its legal effect or name.

Comment: Section 11212, verbatim.

RULE 32. PLEADING ESTATE
It shall not be necessary to allege the commencement either of a
particular estate or superior estate, unless it is essential to the merits

of the case.

Comment: Section 11213, verbatim.
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RULE 33. INJURIES TO REAL ESTATE
A pleading asserting an injury to real property shall describe
the property; and when the injury is to an incorporeal hereditament it
shall describe the property in respect of which the right is claimed,
and the right itself, either by legal description, or by its abuttals,
or by its courses and distances or by any name it has acquired by repu-

tation definite enough to identify it.

Comment: Based on Section 11215.

RULE 34. MALICE
When a party intends to prove malice to affect damages, he must

aver the same.

Comment: Section 11216, verbatim.

RULE 35. NEGLIGENCE—MITIGATION
In action to recover for negligence, by an employee against
his employer or by a passenger against a common carrier, plaintiff need
not negative his contributory negligence, and the burden of pleading
and proving contributory negligence shall be upon the defendant; and in
such cases contributory negligence may be pleaded in mitigation of damages.

Comment: Based on Section 11210, here reframed to include prin-
ciples of pleading with which these rules are concerned.
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knowledge or information sufficient to form a belief as to its genuine-

ness.

Comment: Based on Section 11219.

RULE 41. MATTERS SPECIALLY PLEADED
Any defense that a contract or instrument sued on, is void or void-
able, or that it was delivered in escrow, or showing matter of justifi-
cation, excuse, discharge or release, and any defense which admits the
facts of an adverse pleading, but by some other matter seeks to avoid

their legal effect, must be specially pleaded.

Comment: This is a rewriting of Section 11209.

RULE 42. WHAT DEEMED ADMITTED
Every fact pleaded and not denied in a subsequent pleading shall
be deemed admitted, except that allegations of value, or amount of damages,
shall not be held true by failure to controvert them, but the allegations

of a reply shall be denied by operation of law.

Comment: Based on Sections 11201, 11202.

RULE 43. COMBINING ALL DEFENSES

Every defense in bar or abatement, or to the jurisdiction after



21
general appearance, shall be made in the answer or reply, save as allowed
by Rule 44; and no one of such defenses shall overrule the other; but
a party.who presents and tries a defense in abatement alone shall not

thereafter be permitted to plead in bar.

Comment: Based on Sections 11115, 11132, 11199, 11222, 11223.

The last clause seems necessary to prevent a litigant from going
through the trial with a plea in abatement only, and then after having
delayed the trial, attempting to put in issue a plea in bar. The liti-

gant should join both; then if the court feels they should be tried
separately, that can be done under the rules.

RULE 44. HOW DEFENSES PRESENTED

Every defense in law or fact to any pleading must be asserted in
the pleading responsive thereto, if one is required; and if none is re-
quired, then at the trial, except that:

(a) lack of jurisdiction over the subject matter or person, or
insufficiency of the original notice or its service, must be raised by
special appearance before any other motion or pleading is filed;

(b) failure to state a claim on which any relief can be granted
may be raised by a motionvto dismiss the claim, filed before answer;

(c) sufficiency of any defense may be raised by a motion to
strike it, filed before pleading to such defense.

Such motions to dismiss or to strike must specify wherein the

pleading attacked is claimed to be insufficient.



24
RULE 48. PROPER REMEDY AWARDED

Any case in the district court for mandamus, certiorari, appeal
or equitable relief, in which the facts pleaded and proved do not en—
title the petitioner to the specific remedy prayed for, but do show
him entitled to another of such remedies, shall be deemed to have been
brought for the remedy to which he is thus shown entitled.

Comment: This is new. It is analogous to Rule 10-G of Appellate
Procedure tentatively approved by the Committee. The reason is obvious.
At least in most cases it will eliminate any question as to the differences

in these forms of relief, which all shade in together; and will get rid
of difficult questions which really benefit no one.

RULE 49. LOST PLEADING—SUBSTITUTION
If an original pleading is lost or withheld by anyone, the court
may order a copy thereof to be substituted or a substituted pleading

filed.

Comment: This is Section 11227 as it now stands.

MOTIONS

RULE 50. MOTIONS—-DEFINED

A motion is a written application for an order made by any party

or interested person. It may contain several objects, if all grow out
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of, or are connected with, the action in which it is filed, and it is

not a pleading.

Comment: Based on Sections 11229, 11230.

RULE 51. FAILURE TO MOVE—EFFECT OF RULING
No pleading shall be held sufficient for failure to move to
strike or dismiss it. When a motion to strike or dismiss is overruled,
and the moving party pleads over, such ruling shall not adjudicate the

sufficiency of the pleading thus attacked.

Comment: Based on Sections 11144, 11145.

RULE 52. SINGLE MOTION ALLOWED
Only one motion assailing the same pleading shall be permitted,

unless the pleading is amended thereafter.

Comment: The present Code requires all motions "of the same kind" to
be filed at once. The Supreme Court has held that this requires both motion
to strike and for a more specific statement to be made together, etc. The
present rules permit many points now included in motions to be raised also
in the answer or reply. The Committee feels that, if a pleader desires to
raise such points by motion and not by answer, he should present them with
his other motions, and not be permitted to have a series of motions attack-
ing the same pleading, and consuming time and involving successive hearings.
So if a defendant wishes to move to strike, and to make more specific, and
also wants to raise the statute of limitations or want of capacity to sue by
motion rather than by answer, he ought to make all those points in the same
motion and argue the whole thing once. If he does not care to raise the
statute of limitations by motion to dismiss, he can reserve it for his
answer; but if he is going to file it in a motion, he should include it
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promptly. Of course, if his motion results in his adversary amending the
pleading, he can then file another motion to the amended pleading, and this
rule does not prevent that. Inasmuch as failure to raise any defense of law
or fact does not waive it, and it can still be raised by answer, no preju-—
dice can result from acquiring the first motion to include it if it is

going to be the subject of a motion at all, since it can always be raised
in the answer or reply anyway.

RULE 53. MOTION FOR SPECIFIC STATEMENT

Before otherwise responding to a pleading, a party may move for
a more specific statement of any matter not pleaded with sufficient
definiteness to enable him adequately to plead or prepare for trial,
pointing out the defects complained of, and the particulars desired.
The court shall not order a more specific statement unless it finds
such statement is necessary to enable the movant adequately to plead
or prepare for trial.

Comment: Based on Sections 11127, 11128. By rephrasing it is
hoped to avoid the indiscriminate practice of moving for, and order—
ing, amendments not actually needed but which cause delay and expense.

Rule 29 above was also adopted to correct a peculiarly needless abuse
of the present practice.

RULE 54. MOTION TO STRIKE
In addition to motions to strike allowed by Rule 44-c, sham and
irrelevant matter may be stricken on motion of the adverse party, on

such terms as the court in its discretion may prescribe.

Comment: Section 11197, abbreviated.
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RULE 55. MOTION FOR JUDGMENT ON THE PLEADINGS

At any time before the case is assigned or reached for trial,
either party may move for such judgment on the pleadings as he may be
entitled to under the undenied allegations of the pleadings; or on any
portion of his claim or defense which is uncontroverted, or as to which
his adversary is in default.

Comment: While our court has said judgment on pleadings is not
allowed, it is provided for to a degree in Section 11574; and such
motions have been occasionally used and sustained in such cases as are
here contemplated. There are times when such motion expedites the case,
and a failure to permit it would work much hardship as to a claim not
actually controverted but joined with one that is, or where the facts

on the whole pleaded record show no actual controversy of fact, when
the case may be determined at law in this way.

RULE 56. NOTICE OF MOTION UNNECESSARY
A party who has appeared or has been served with original notice
in an action shall take notice of all motions filed therein which are
adverse to him, and of the regular motion day on which they will be
heard under these rules.
Comment: This modifies Section 11232, now requiring notice to

be served, which is practically never complied with and is not neces-
sary, now that copies must reach counsel under Rule 16 above.

RULE 57. DISCRETIONARY NOTICE OF MOTIONS

The court may require counsel to be apprised of the time and
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place at which it will hear or act on any motion, application or other
matter, other than the regular motion day or pursuant to a general as-
signment. Such information shall be conveyed to counsel in any manner
deemed suitable by the court. This rule shall be applied so as to ex-—
pedite and not delay hearings and submissions.

Comment: This is new and is a substitute for Sections 11233,
11234, 11235, 11236, 11237, 11238, 11239.

RULE 58. PROOF OF FACTS ALLEGED IN MOTIONS
Testimony to sustain or resist a motion may be by affidavit or in
such other form és the parties agree or the court directs. Any affiant

may be required by the court to appear for cross—examination.

Comment: Based on Section 11231.

RULE 59. MOTION DAYS—-DISPOSITION OF MOTIONS
At least once each ménth, beginning on a day specified in advance
by the judges of the district, a motion day shall be held in each county,
at which all motions oﬁ file for twenty days or more must be submitted.
All such motions not orally argued, for whatever reason, shall then be
deemed submitted without oral argument, unless they are then, or have
previously been, set down for oral argument at some time, any place

.in the district, not more than ten days thereafter, at which time they
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must be submitted without further postponement.

All motions not ruled on within thirty days after submission shall
be deemed to have been overruled by the trial court on the thirtieth
day.

The court may order any motion submitted sooner than herein required,
so as not to delay completion of the issues or trial of the case.

For the purposes of this rule, a "motion" is any paper denominated
as such, and any matter requiring attention or order of the court other
than the actual trial of issues on their merits, except motions made after
verdict or judgment.

Comment: This is a substitute for Sections 11133 and 11138. It
excepts motions in arrest or for new trial, etc., which should be heard
by the same judge who tried the case. Otherwise, it is thought that
any substantial saving of time and delay requires a mandatory rule of
this kind, which neither the courts nor counsel can materially avoid.
Such prompt submission and decision of the preliminaries is essential
to any improved practice. Since the matters raised in motions can always
be raised again in answer or reply or at the trial, there should be no

excuse for holding up a case very long on any preliminary motion, and
no one can lose any substantial rights by this rule.

RULE 60. SPECIFIC RULINGS REQUIRED
A motion or other matter involving separate grounds or parts shall
be disposed of by separate ruling on each, and shall not be susfained
generally.

Comment: This is new. There is much confusion as to the right
of a party to specific rulings. Under the doctrine that a general
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ruling sustaining a motion is deemed to sustain every ground, no matter
how absurd, it is necessary in review of such rulings to argue every
ground, even those the judge never actually thought were good. Both

the appellate court and the parties should be entitled to know what grounds

are upheld, thus shortening the later phases of the matter. No one is
harmed by this.

ORDERS

RULE 61. ORDER DEFINED
Every direction of a court or judge, made in writing and not in-

cluded in the judgment, is an order.

Comment: This is present Section 11240.

RULE 62. ENTRY OF ORDERS
Any judge may enter orders, judgments and decrees at any time after
the matter has been submitted to him, effective when filed with the clerk,
regardless of where signed.
Comment: Supersedes Sections 11241, 11242, 11242.1, 11243, 11244
and others as to the formalism and technicality required of entry of
orders and judgments. It will do away with questions which, though not

often raised, may almost always be raised against nearly every order
under the present technical system.
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ADVISORY COMMITTEE ON RULES OF CIVIL PROCEDURE

Final Tentative Draft

(Approved March 7, 1942)
II.

PROCEEDINGS AFTER JUDGMENT

RULE 1. BILL OF EXCEPTIONS

A. When Necessary — Time forfFiling. A bill of exceptions shall
be necessary only to effect a showing of material portions of the record
of the cause not shown by the court files or entries, or the pourt re—
porter's legally certified shorthand notes of the trial, if any.

Such a bill of exceptions shall be filed within ten days after
judgment is entered in the case, unless additional time not to exceed
thirty days be granted by the court for good cause.

Comment: Substitute for matter in Sections 11538, 11539, and
11540. Considered adequate to meet needs of present day practice.

B. Affidavits to Sustain or Controvert Exceptions. Affidavits in
support of any such exceptions, and not exceeding five in number, may be

filed with the bill. Affidavits controverting the exceptions, and not
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exceeding five in number, may be filed within seven days thereafter. For
good cause shown, the court may extend time for filing of affidavits

here permitted.

Comment: Revision of provisions now set out in Sections 11546
and 11547.

C. Certification of Bill of Exceptions - By Judge - or Bystanders.
Any bill of exceptions shall then promptly be presented to the trial judge
for his signature, which, if it fairly presents the facts, he shall sign.

If the judge refuses, the party may procure the signature of not
less than two bystanders attesting in writing that the exceptions pre-
sented are correctly stated and that the trial judge has refused to sign
the same, which bill of exceptions, together with such attestation, shall

then be filed with the clerk and become a part of the record.

Comment: Substénce of provisions of present Section 11545.

D. Certification by Successor — Or Any Judge of the Court. When-
ever the judge or referee trying a cause is unable for any reason to sign
a bill of exceptions or certify the shorthand reporter's record, the same
may be done by his successor or by any judge of the court in which the
proceeding has been pending.

Comment: This added provision is one usually found in the recently
enacted codes of procedure and meets emergencies that do-arise.
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RULE 2. GENERAL PROVISIONS RE MOTIONS — FOR JUDGMENT NOTWITHSTANDING
VERDICT OR FAILURE OF VERDICT AFTER SUBMISSION TO JURY - FOR NEW TRIAL

A. Time for Filing. Motions for judgment notwithstanding verdict
or failure of verdict after submission to jury, or for new trial, shall
be filed within ten days after the verdict, failure of verdict after sub-
mission to jury, order or decision is made, unless additional time not

to exceed thirty days be granted by the court for good cause shown.

Comment: Appropriate provisions of present Sections 11551 and

11556 made applicable to the recited three situations.

B. '"New Trial" defined. A new trial is a re—examination in the
same court of any issue of fact, or some part or portions thereof, after

verdict by a jury, report of a referee, or a decision by the court.

Comment: Same as present Section 11549.

C. Issues Tried by Consent — Amendments to Conform to Evidence.
When issues not raised by the pleadings have been tried by express or
implied consent of the parties, they shall be treated in all respects
as if they had been raised in the pleadings. Such amendment of the plead-
ings as may be necessary to cause them to conform to the evidence and to
raise such issues may be made upon motion of any party after judgment;
but failure so to amend shall not affect the result of the trial of such

issues.
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Comment: The rule of present code sections 11557, 11558 and
11559 has been eliminated. There is now presented the above pro-—
visions which follow the established federal rule and accord with weight
of opinion as to proper modern practice.

D. No Waiver. The filing of a motion for judgment notwithstand-
ing the verdict, or for judgment notwithstanding failure of verdict after

submission to jury, or for a new trial, shall not be a waiver of the right

to file any other of such motions.
Comment: Substance of provisions of present Section 11555.

E. Stay of Proceedings or Process. In its discretion and on such
conditions as the court may deem proper, the court or a judge thereof may
stay execution or any other proceedings or process to enforce a judgment
pending the disposition of any motion for judgment notwithstanding verdict
or failure of verdict, or motion for new trial.

Comment: The courts may now possess such power, but recently
adopted new rules of procedure in state and federal jurisdictions have

usually so expressly provided in order to avoid question thereof and
furnish a protective procedure.

RULE 3. MOTION FOR JUDGMENT NOTWITHSTANDING VERDICT OR FAILURE OF VERDICT
. AFTER SUBMISSION TO JURY
Either party may file a motion for judgment in his favor notwith-—
standing the fact that a verdict has been returned against him or that

there has been a failure of verdict after submission to a jury:
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(a) 1If the pleadings of the opposing party omit to aver some
material fact or facts necessary to constitute a complete cause of ac-—
tion or defense, the motion to clearly point out the omission.

(b) In accordance with his previous motion for directed verdict,
if any.

If a verdict was returned the court may allow the judgment to
stand or may reopen the judgment and either order a new trial or direct
the entry of judgment as if the requested verdict had been directed. If
no verdict was returned the court may direct the entry of judgment as if
the requested verdict had been directed or may order a new trial.

Comment: Here a substantial change is effected. Under present
Section 11553 such a motion could only be made when the pleadings of the
party in whose favor the verdict had been returned "omit to aver some
material fact or facts necessary to constitute a complete cause of action
or defense". Recently enacted new rules in many of the states and the
federal rules provide in substance as above submitted. It is believed
sound that the trial court should have opportunity under the rules to
effect correction of error in failing to sustain a motion for directed

verdict; and then to effect the same result that would have obtained
had such motion for directed verdict been sustained.

v‘Provisions of this rule as stated include the substance of present
Section 11554, "Motion in Arrest of Judgment".
RULE 4. MOTION FOR NEW TRIAL
A. Grounds. The verdict, or decision, or report, or some part
or portion thereof, shall be vacated and a new trial granted, on the

application of the party aggrieved, for the following causes materially

affecting the substantial rights of such party:
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1. Irregularity in the proceedings of the court, jury, ref-—
eree, or prevailing party; or any order of the court or referee, or abuse
of discretion, by which the party was prevented from having a fair trial.

2. Misconduct of the jury or prevailing party.

3. Accident or surprise which ordinary prudence could not
have guarded against.‘

4. Excessive or inadequate damages appearing to have been

given under the influence of passion or prejudice.

5. Error in the assessment of the amount of recovery, whether
too large or too small, where the action is upon a contract or for the
injury to or detention of property.

6. That the verdict, report, or decision is not sustained
by sufficient evidence, or is contrary to law.

‘7. Material evidence, newly discovered, which could not
with reasonable diligence have been discovered and produced at the trial.

8. Errors of law occurring in the proceedings.

9. That the pleadings of the prevailing party do not state
facts sufficient to constitute a cause of action or defense, as the case
may be, specifying wherein they are defective.

The motion shall be in writing and if for the causes enumerated

in sub-sections 2, 3 and 7, may be sustained and controverted by affidavits.
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Comment: The substance of present Section 11550 with appropriate
provisions of Section 11552. In sub-paragraph 4, the words "or inadequate"
have been added in the belief that experience has indicated the need and
desirability of such addition.

B. Conditions on New Trial. The court may grant a new trial un-
less the terms and conditions, which it may impose, be agreed to by the
adverse party. In the event of such an agreement by the adverse party,
the terms and conditions imposed shall be entered on the record and judg-
ment entered accordingly.

Comment: This is a restatement in affirmative form of the sub-
stance of provisions of Section 11561.

RULE 5. RETRIAL AFTER JUDGMENT ON NOTICE BY PUBLICATION

A. Retrial. Except in divorce actions, when a judgment or decree
has been rendered against a defendant or defendants, served by publica-—
tion only, and who do not appear, such defendants, or any one or more of
them, or any person legally representing him or them, may at any time
within three months after the rendition of the judgment, appear in court
and move to have the action retried, and, security for the costs being
given, they shall be permitted to make defense; and thereupon the action
shall be tried as to such defendants as if there had been no judgment.

Comment: Same as Section 11595 but for the following: (a) "Except
in divorce actions" is inserted because the Supreme Court has expressly
excepted such cases from operation of this statute, and it is deemed

necessary they should be excepted. (b) A change of time from "two years"
in the present statute to "three months" in the form submitted above.
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Courts, legal writers and lawyers in recent years have generally recommended
the reduction in the time during which such judgments could be disturbed

and rights and titles insecure.

B. Judgment on Retrial. Where retrial is granted under this rule,
the court may confirm the former judgment or decree, or may modify or set
it aside, and may order restoration of any money or property taken, paid
to, delivered to or acquired by a party and remaining in his possession;
and may order payment to a party of the vélue of any property which may
have’been taken in attachment in the action or under the judgment or de-
cree, and not restored.

Comment: Restatement for clarification of substance of Section
11596.

C. Title to Property Not Affected. The title of a purchaser in
good faith to any property sold under attachment or judgment shall not
be affected by the retrial permitted, except the title of property ob-—

tained by the party and not bought of him in good faith by others.

Comment: Substantially the provisions of present Section 11597.

RULE 6. PROCEDURE TO VACATE OR MODIFY JUDGMENTS
A. Correction, Vacation or Modification of Final Judgment, Decree
or Order — Time — Grounds. Where a final judgment, decree or order has

been rendered or made, the district court, in addition to causes for a
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new trial enumerated in Rule 4, may within one year thereafter, correct,

vacate or modify the same or grant a new trial for:

1. Mistake, neglect, or omission of the clerk.

2. Irregularity or fraud practiced in obtaining the same.

3. Erroneous pFoceedings against a minor or person of unsound
mind, when such errors or condition of mind do not appear in the record.

4. The death of one of the parties before the rendition of
the judgment, decree or making of the order, if no substitute has been
made of the proper representative before the rendition of the judgment,
decree or order.

5. Unavoidable casualty or misfortune preventing the party
from prosecuting or defending.

6. Material evidence, newly discovered, which could not

with reasonable diligence have been discovered and produced at the trial,

and which was not discovered before the expiration of the period provided

for filing motion for new trial under Rule 2A.

Comment: Same provisions as in present Sections 11787 except:
(2) for the underlined portions which have been added, and (b) elimina-
tion of former ground "6" pertaining to minors and persons of unsound
mind. The latter is not a true "ground" and other provisions of law
care for extension of time for action by minors and persons of unsound
mind.

B. Petition — Notice - Pleading - Trial.

1. The party interested shall file a petition in the origi-—
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nal cause, supported by affidavit, and upon any of the grounds provided
in "A" of this Rule 6.

2. If a new trial is asked, the petition shall allege and
show that the grounds relied upon could not with reasonable diligence
have been discovered before but were discovered after the time for filing
motion for new trial under Rule 2A.

3. Such proceeding shall be initiated by service of a writ-
ten notice upon each adverse party, informing that such a petition is on
file, and the grounds thereof. Such notice shall be served in the same
manner as is provi