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1 P R 0 C E E D I N G S -----------
2 THE CO~ITSSION~{: The purpose of this hearing as 

3 you all know is to establish the sources and the extent of the 

4 pollution said to exist on the tributary to the Niddle Fork 

5 Little Maquoketa River below the Holy Cross Cooperative Creamer""~ 

6 Association, and to determine whether or not an order should 

7 be entered ordering you to desist in any practice found to be 

8 the cause of the contamination and pollution. 

9 Have all the attorneys entered their appearances? 

10 Your name? 

11 

12 

13 

14 

15 

16 

MR. DEGNAN: Jack Deg.nan, D- E-G- N-A-N, Guttenberg. 

THE COMNISSIONER: You are from? 

MR . DEG.NA.N: I am from Guttenberg. 

THE COr@:USSIONER: And representing? 

MR . DEG!MN: I represent the Holy Cross Creamery. 

MR . BIANCO: The Assistant Attorney General, Mr . 

17 ianco, representing the State . 

18 THE COri!MISSIONER: Mr. Bianco, do you have any open in 

19 tatenent that you uould like to make? 

20 MR. BIANCO: vlell, I think, Mr . Commissionel,, you have 

21 overed the problem here. All I can add is the reason the 

22 earing was initiated is because of a letter of complaint and a 

23 etition of 25 residents in the area r•equesting this investigati n. 

24 f course, under the statutes, the Department is required to mak 

25 his investigation, and I think reports have been furnished to 



1 11 of the interested parties of the investigation . 

2 THE COMMISSIO~rnR : Do the respondents care to make 

3 statement at this time? 

4 MR . DEG~~N : WellJ Dr . Zimmerer ) I would like to 

5 tateJ of course) that this creamery has received your notice) 

6 hat they are here in response to thatJ and they have brought 

7 for further evidence men who live on this tributary) and also 

8 have the consulting engineer who has been employed by this 

9 creamery to look into the same question . This is Mr . McMahan) 

10 of Bartels & McMahan) of Dubuque . The manager of this creamery 

11 is hereJ r~ . Cleitus Osterhaus ; the chairman of the Board of 

12 Directors ) Mr . Al Pfeiler ; and a Mr . Vincent Schieltz! and Mr . 

13 Mat Heidcrscheit; and Mr . Niclc LeGrand; and Bernard Kluesner J 

14 who is also a member of the Board . The other three gentlemen 

15 I mentioned) Schieltz J HeiderscheitJ and LeGrand are people 

16 \<Jho live right on this stream and --

17 THE CONMISSIONER: They all will be given an 

18 opportunity) of course) to testify . 

19 r~ . DEGNAN: Thank you. 

20 

21 

22 

23 

24 

25 

THE COIVIIVJ.ISSIONER: Mr . Bianco) do you have a witness? 

MR : BIANCO : \ve \-JOuld like to first call r~1r . Houser . 

PAUL HOUSER 

,~as called as a witness on behalf of the StateJ and being first 

duly sworn by the Commissioner) was examined and testified as 

fo l lows : 



1 DIRECT EXAMINATION 

2 By IVIr . Bianco: 

3 

4 

Q 

A 

Q 

State your full name, please? 

Paul J . Houser. 

And your occupation? 

6 

5 

6 A Director of the Division of Public Health Engineering, 

7 Iowa State Department of Health. 

8 Q Please state v1hat your duties are? 

9 A One of my duties is to administer the State \Alater 

10 Pollution Law . This involves making investigations of alleged 

11 pollution conditions and following the procedure as set up in 

12 Chapter 135, Code of Iowa, relative to preparing a report 

13 and submitting it to the Commissioner, and the procedure that 

14 follows relative to hearings and issuing of orders. 

15 Q Will you state your experience and academic background 

16 briefly, please? 

17 A I have a Bachelor of Science degree from the State 

18 University of Iowa, College of Engineering; Master of Science 

19 Degree from Harvard University; professional registered under the 

20 IovJa registration laws of professional engineer. I have been 

21 with the State Department of Health since 1929, and made direc or 

' 
22 of the Division in 1949. 

23 Q Nov.J, Mr. Houser·, did you receive a letter complaining 

24 about an alleged condition of pollution in the tributary to th 

25 Middle Fork Little t·1aquoketa Riber on or about August 19, 1961 
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19 
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25 

A Yes . 

(State's Exhibit 1 marked for 

identification) 

Q I will hand you what has been marked state ' s exhibit 

1 and asl<: you if that is the letter you received? 

A Yes, this is the letter dated August 19, 1961, from 

Frank Simon . He mentions that, complaining about the dumping 

of v1astes from the Holy Cross Creamery into a stream. And he 

goes on to state that 11 it has l{llled all the fish for a mile 

down the stream and my livestocl{ \>Jill not drink the water . 

This stream has supplied the cattle \'Jith \'Jater for many years, 

and nm"J it isn ' t fit to drink. 11 And then he gives the 

location of his farm . 

Q Did you also receive a petition from the residents 

in the area of LeGrande and Concord Townships, Dubuque County, 

on or about September 21, 1961? 

A Yes . 

(State's Exhibit 2 marked for 

identification) 

Q Nov1 I hand you what has been marked State 1 s E.xhibi t 

2, and ask you if that is the petition you received? 

A 

Q 

Yes, sir. May I -

Pardon? 

A May I say, Mr . Bia.nco, that our reply to the letter 

7 

marked exhibit 1 we wrote Mr. Simon and called his attention t 



8 

1 the fact that the 11ater pollution control la\AJ, if 1Je were 

2 required to make an investigation, he should submit a petition 

3 as stated in the law . Subsequently, I did receive tlis petiti n 

4 which \Jas September 21, 1961, received in our office . 

5 Q Then after receipt of the petition, wlat action, if 

6 any, did you take? 

1 A I assiened tte investigation of the alleged condition 

8 of pollution tor~ . Shay, who is on tle s taff of the Division 

9 of Public Health Engineering . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

Exhibit 

made? 

A 

And did he conduct an investigation? 

Yes, sir . 

Was there a report made of the investigation? 

Yes . 

(State 1 s Exhibit 3 marked for 

identification) 

NOV'} ' I ·wil l hand you what has been marked State 1 s 

Number 3, and ask you if that is a copy of the report 

Yes . This is entitled Repor·t on the Water Pollution 

20 I nvestigation of the Tributary to the Middle For•}{ Little 

21 Maquoketa River Below the Holy Cross Cooperative Creamery 

22 Association in Dubuque, Io\IJa, dated February, 1962 . The first 

23 page is a letter signed by me transmitting the report 

24 to Dr . Zirrunerer, Corrunissioner of Public Health . 

25 Q And is that report, was that report composed by Iw. J 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

9 

Shay, Public Heal th Engineer? 

A Yes, • sJ.r . 

Q And did he sign the report? 

A Yes . 

Q As a result of the report, \1hat next step did you tak , 

if any? 

A The next step \"las tal{en by Dr . Zimmerer, '~ho entered 

an order fixing a time and place of nearing on this matter 

of alleged pollution of this stream . 

(State ' s Exhibit 4 marked for 

identification) 

Q I v1ill hand you vJhat has been marked State 1 s E.."'<:hibit 

Number 4 and ask you if that is a copy of the or·der, if you 

know? 

A Yes . 

Q Do you know Dr . Zimmerer's signature, do you? 

A Yes . 

Q And that is his signature? 

A Signed by Dr . Zimmerer. 

Q Was there a notice served then by reason of this orde· 

22 setting a time for hearing? 

23 

24 

25 

A Yeo . 

(StatP ' s Exhibit 5 marked for 

identification) 
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1 Q I \AJill hand you \AJhat has been marked State 1 s Exhibit 

2 5 and ask you if this is the original notice setting the time 

3 of hearing? 

4 A Yes, this \-Jas sent to the sheriff of Dubuque County an 

5 the notice bears the return of sez•vice signed by Frank 

6 Spielman, sheriff, Dubuque County, Iowa . 

7 

8 

9 

Q Do you have that, Mr . Degnan? 

MR . DEGNAN: Yes . 

MR . BIANCO: The State now offers exhibits 1 through 

10 5, inclusive, as identified by the witness . 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 stand . 

21 

THE COMMISSIONER: Any objections? 

MR . DEGNAN : No objections . 

'rHE CONMISSIONER: They \•1ill be accepted . 

IllR . BIANCO: That is all. 

THE COMMISSIONER: Do you want to cross examine, sir? 

MR . DEGNAN: No cross examination . 

THE COMMISSIONER: Thank you . 

(Witness excused . ) 

~ffi . BIANCO: I will call Mr . Shay, please, to the 

JOHN R. SHAY 

a witness on behalf of the State, and being first 

the Commissioner, was examined and testified as 



1 DIRECT EXAMINATION 

2 By Mr . Bianco : 

3 

4 

Your full name, please? 

John R. Shay . 

And your occupation? 

1 

5 

6 

Q 

A 

Q 

A Public Health Engineer , ImJa State Health Depar tment, 

7 Engineering Division . 

8 Q Hm1 long have you been acting as such? 

9 A \•lell, a total of approximately ten years, but there 

10 has been a lapse in there -- since 1957 . 

11 

12 

13 

14 

15 

Q 

A 

Q 

A 

Q 

I mean for the department? 

Well , - -

About ten years? 

It ' s about ten years total . 

Briefly state your experience and academic background 

16 as a public health engineer? 

17 A I am a graduate of the state University of Iowa, 

18 Engineering College, \Jith a BS degree, registered under the 

19 engineering 1av1s as a professional engineer, and have worked 

20 with the department for approximately ten years in the Engineer-

21 ing Division, and was connected '~ith the local health departme t 

22 as administrator and public health engineer for a period of a 

23 couple of years, and was 11ith a consulting private-practice 

24 engineer for a period of about 19, 19 n1onths. 

25 THE COIVJ.MISSIONEH: Speak a little louder. Did you he r 
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1 all that? 

2 MR . DEGNAN : Yes, I heard it, thank you . 

3 Q (By I1r . Bianco) Nm11, !Vlr . Shay, Nere you assigned to 

4 make an investigation of the tributary to the Little -- Middle 

5 Fork Little Maquoketa River2 That is quite a name. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A Yes . 

Q On or about -- I '~ill get the date here . 

A You are looking for the date, Mr . Bianco? I v1ant 

to call attention to the fact tlat there is no date of survey 

mentioned in this report and this is an oversight. The date 

of this investigation is based on a survey that was conducted 

on November 30, 1961, by myself . 

Q All right . And as a result of that investigation, 

did you compile a report to Mr . Houser, the Director? 

A 

Q 

Yes . 

And I hand you hez·e exhibit 3, is that the report 

17 you complied and submitted? 

18 

19 

A 

Q 

Yes . 

Nov1, I notice on the blackboard behind you there uhat 

20 appears to be a plat or sketch ~1hich is denoted "Reach of 

21 Stream BelovJ Holy Cross Cooperative Creamery," and I call 

22 your attention to Figure 1, Page 9 of exhibit 3 and ask you 

23 if those two plats, the one in exhibit 3 and the one on the 

24 blackboard are approximately the same? 

25 A Yes . 
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1 Q Now~ in your investigation and in your report~ I 

2 notice some technical terms and I think it would be, of course, 

3 of interest to the people present if we had an explanation 

4 of the abbreviations as used in the report , starting with 

5 on page 3 ''Temperature (°C)" . \~ould you explain the meaning 

6 of that? 

7 

8 

9 

10 

11 

12 

13 

14 

A Yes . That is temperature in degrees Centigrade as 

compared to Farenheit . And it actually is lO\Jer . If you take 

a Farenheit reading, it - - let ' s take the Centigrade . It is 

9/5 of c, plus 32 degrees equals Farenheit . 

Q That~ of course, is for determining \'lhat in your 

investigation? 

A Well, temperature is a ph¥sical determination, of 

course, and reflects is of importance in the matter of 

15 solubility of oxygen in stream pollution work and also denotes 

16 influence of say~ a waste material of a certain nature merely 

17 

18 

19 

20 

21 

22 

from the physical standpoint of perhaps heat . So that it is 

useful in both ways . But in stream pollution v1ork~ primarily 

as it is associated with oxygensolubility . 

Q Nov1, will you explain the meaning of the abbreviation 

pH? 

A \vell, actually, it stands for the hydrogen ion 

23 concentration and it reflects t he - - it is a measurement of 

24 

25 

the relative acidity or alkalinity of a water and has no unit s . 

It merely is - - a pH is such and such and its value, a value o 
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1 7 is neutral ~ and over 7 being on the alkaline side and under 

2 7 denoting an acid condition . 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q Now the meaning of the abbreviation DO or dissolved 

·oxygen? 

A Well~ dissolved oxygen in a strerun, of course, is 

important from several aspects . One thing isti1at in the absen e 

of dissolved oxygen, the \·Jater has a capability of having 

free dissolved oxygen in it, and it is replenished through 

riffles from through the interface of the water and the atmos 

phere, and the presence of oxygen that a normal stream has~ 

that is, a stream with no pollutional material in it, will 

have a dissolved oxygen value of a certain value, depending 

again on this matter of temperature . The water can only hold 

so much oxygen, depending upon the temperature; and the absenc 

of oxygen is of importance in stream pollution work from the 

standpoint that you get aerobic as long as you have oxygen 

17 available in the water . You have an aerobic condition, and 

18 

19 

20 

21 

22 

23 

24 

25 

under aerobic conditions you do not have odors, obnoxious 

odor conditions . In the absence of oxygen, you go ovei' to 

anaerobic decomposition, different type of organisms take 

over and you have then foul odors, complex odors, hydrogen 

sulphide being one of them in anaerobic decomposition. 

Of course, another important part, factor, of 

dissolved oxygen is the fish and aquatic life, and in the 

absence of oxygen, of course, fish cannot live~ and in the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

absence of oxygen, you modify your biota, your biological 

aquatic life in the stream so that you tend to degrade it . 

15 

Q Now , \'Ji l l you explain the meaning of the abbreviation 

BOD or 5 - day biochemical oxygen demand? 

A \I ell, this is a measure again rel ating bacl<: to oxygen. 

It is the measure of the amount of oxygen requi red over a perio 

of five days at 20 degrees Centigrade temperature to stabilize 

this material . In other v~ords, to ox;idize this material . 

You have organisms in there that require oxygen; and utilizati n 

of this oxygen then is interpreted in dissolution and is compu 

based on a depletion of the oxygen over this peri od of time 

into BOD . Actually, it is an oxygen relationship . It is the 

amount of oxygen required of a given water to stablize or to 

oxidize the organic material in the sampl e . 

Q No\1, ~]ill you explain the abbreviation IVIPN as relates 

16 to coliform bacteria? 

17 A Well, the measure of coliform bacteria, of course, 

18 they inhabit the intestinal tract of warm-blooded animals, 

19 including man, and thereby are an indicator organism indicatin · 

20 the presence of sewage-borne wastes . And it is actually 

21 the most probable number, the number· most likely statistically 

22 to occu:r· in a given sample at the time of collection; and it 

23 is a specific test for pollution inasmuch as the o:r•ganism does 

24 inhabit the intestinal tract of the Harm-blooded aninals, 

25 includine man. Also these bacceria are of the coliform group . 
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15 

The c0liform group of bacteria are 

and in certain industrial t.astes. 

also found in tte soil, tooJ 

Q Now, does fungus groHth have some relationship to 

pollution? 

A Well, lere again, yes. The fungus growth is 

den1onstrated by the presence of organic material being dischar ed 

into a stream. And they are significant from a, you migllt 

say an indicator, from an indi~ating standpoint tlat tlere are 

\lastes of a nutritional nat re being discharged into a stream 

at a given point . They are als significant from the stand

point, of course, of covering, in effect, much the same as a 

sludge blanket of solids actually,settling out in a stream . 

You get a profuse fungus growth in the bottom of a st!•eam and 

you modify the stream biota, the bottom life, the organisms 

that serve in the ovei·all balance of the biology of a stream,. 

so that you actually get a covering, in effect. You can on 

occasion have fungus . 

Q Nov1, \•7ill you bi'iefly state the route of your 

investigation as shown by the sketch figure on page 9 of 

exhibit 3 and you can refer to the blackboard in your 

explanatory statement~ 

A All right. Well, during the course of this survey 

which v1as conducted on November 30, 1961, the stream \~Jas 

observed at points as indicated on the sketch and on the repo 

in the report. At the same time in connection with this 

t, 
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17 

observation of the stream, a visit was made to the Holy Cross 

Creamery and a conference was held with the manager and the 

president of the cooperative board to determine the character 

and the nature of the discharge of sewage and \lastes into this 

particular reach of stream. So I might say first of all that 

it ·uas, \-Je might say that it was determined that the Holy 

Cross Cooperative Creamery Association is engaged in the 

receiving and other operations connected with milk receiving 

and processing \~ith the ultimate production of cottage cheese. 

The creameryhas a \~hey storage facility which was incorporated 

into the overall planning to be used, in other \'lords, for whey 

to be taken from cheese vats and placed in the tank. Sanitary 

\~astes from it are discharged into the septic tank and then 

sent into the drain line, so that the Holy Cross is located 

here and denoted by 11 X11 in the square and is served by an 

outlet generally in this direction to the receiving stream . 

And this line carries processing wastes from the handling of 

milk and the processing of the milk and sanitary sewage, 

septic tank effluent from the sanitary sewage of employees . 

The arrangement of the plant, the physical plant, is 

such that uhey may be talcen or may be discharged elther way. 

In other words, whey can be stored or whey can be admitted 

directly to this line and also it can be entered into this 

line, as I I'ecall, through overflo·w f':r'om the vat s torage area. 

So that Station No. 1, of course, is above the discharge of th 
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19 

20 
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creamery outlet . Actually, the creamery outlet discharges 

some approximately 100 feet, thereabouts, from the stream, 

actually, and the flm·J discharges from a pipe that -- and 

flmJs over ground, over an outcropping of stone and thence 

into the river . 

At Station 1 the stream was observed during a survey 

and, of course, at this point, there \~Jas very little flo\•1 . 

However, there was flow at 1, in other words, above the 

creamery outlet . This flow v.~as very clear and sparkling clean . 

The bottom was clean and indicated a very satisfactory conditi n . 

Here again, in terms of the point that we discussed just a 

moment ago, BOD value was 1 part per million, which is very 

10\>.J, very lmJ for a stream, and a BOD value of 11 . 3, \'Jhich 

is qJite high, \'1hich is satisfactory, is good . 

Q Are those figures shovJn in Table 2 of Page 10 of' 

exhibit 3? 

A Yes, tabulation of the chemical and bacteriological 

results are given in T~ble 2 on Page 10 . The physical 

observations as \'Jell as the analyses conducted on a sample 

collected here on Station 1 indicate a stream of good quality . 

or at CO, actually the creamery outlet, the 

time of collection, which was late in the aft ern, on, 

had an appearance of diluted mill{, ·white in color, 

I would interpret the a ppearance as diluted milk 

appearance, white . At the time of collection, it did n~ appe r 
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1 that there was any whey being discharged at this particular 
• 

2 moment . The BOD again, measure of the strength of the sewage, 

3 was 450 parts per million: and ~1hereas, this may be som~1hat 

4 lm"l for there -- but you understand this is a grab sample, but 

5 this is in a range and higher, actually, that you might expect 

6 from milk processing wastes to run . As a means of comparison, 

7 actually, domestic sewage from a municipality, the domestic 

8 sewage uill run, say 200 parts per million , BOD . Here at 

9 this particular time ue had 450. 

10 II0\"1, I· PN value at this particular moment, time of 

11 sampling \'las 60,000 . This is considered to be low, actually, 

12 in vie\•1 of the fact that there is -- it is knO\t.Jn that there 

13 are sanitary \1astes being discharged her·e, and one vould 

14 expect, and you ·would believe that this Ilfl>N \-JOuld be normally 

15 higher, or 1t1ould be higher at times . 

16 Nm•J, at Station 2 approximately 100 feet belo~J the 

17 -- below station, or below the entrance of sewage and wastes 

18 fi•om the creamery, the stream water \'las very white in color . 

19 And here again, the stream bed, bottom, \~as covered \Jith a 

20 very :r.eavy profuse grol>Jth of fungus . Near quiet VJaters, in 

21 back waters behind some obstructions there was black septic 

22 conditions indicating in that smaller area that the Hastes 

23 \'Jere undergoing anaerobic decomposition in that small pool are . 

24 The BOD of the sample collected her·e at station 2 v1as 75, of 

25 h . h · h ' h ~nd I refer back to Station 1, which ic, course, w ~c ~s ~g . ~ 



2 

1 actually, in this case considered as the control sample, so to 

2 speak, 75 parts per million at Station 2 . 

3 At Station 3, approxir.1ately a quarter -mile bel0\'1 the 

4 discharge of Cl"ea.mery and process \-~Jastes and se\IJage, the strea 

5 was observed actually earlier in the day than at any of the 

6 other stations . In other words, I had access to Station 3 

7 actually, I believe, in the morning ; and at that time the 

8 stream had a definite physical appearance . The stream was 

9 someuhat yellO\'lish in color, yellowish-green, and \Jas very 

10 strongly indicative that Hhey had been discharged sometime 

11 prior to this observation . This also accounts for the fact 

12 that whereas a 75 par~per million BOD was observed at Station 

13 2, and Station 3 there was a 200 par~per million . So 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the difference lies in, of course, the time of sampling and 

also the physical appearance of the stream. Here again , 

I think it can be brought out that the milk, discharge from 

milk processing wastes is a very veritable thing, depending 

on the operation . It is far from being a constant type 

of discharge or a discharge like from a municipality, from 

carrying strictly domestic sewage . Another thing I want to 

bring out at this point because it has to do with the fungus 

growth and that is that this stream is on a rather steep slope, 

actually being in this part of the state, and has numerous 

riffl es and the velocity is very high, and actually this 

velocity and the character of the stream has something to do 
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also ·with the fungus, the fact that you have got a very high v lo

city, and it tends to provide more food for the fungus growth 

because of this velocity, so that you have -- and on the other 

hand, it is a very good characteristic, too, from the standpo t 

of oxygen . But it is a very fast flowing stream and there are 

numerous riffles that were noted in the stream . 

At Station 4 approximately two miles below the 

creamery outlet tl1e stream was observed to be recovering from 

the effects of the discharge. The stream flow was clear, 

clearer, and the stream bottom was much different here than up 

in this reach . There was, ho\oJever, profuse fungus growth of 

more of an isolated nature at various places, on obstructions 

or on rocks, very, very profuse large bulb-type fungus growth 

indicating, of course, that the nutrients actually for this 

fungus growth as reflected by this discharge of this waste 

was influencing the condition of the stream at this point 

to that extent . 

The stream water itself v1as clear, and the BOD value 

of this sample had reduced to 3 parts per million, or was 

three parts per million. Here again, due to the intermittent 

nature of the discharge, you can ' t necessarily put significanc 

between 3 parts per· million at 4, and 2 parts per million at 3. 

An approximately 800 feet below this station here 

again indicating that in the imrnediate area of 4, Station 4, 

approximately Station 4, that you still were having a very 
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1 general profuse fungus growth . 

2 NO\~, the stream at Station 5 continued to shoH im .. rov -

3 ment . The \Jater v.Jas clear and the bottom was -- and the bot to 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

could be observed in several feet of water . I actually sa\AJ 

several fish, larger in type, and some smaller ones through a 

bridge abutment in this area . The DO, of course, '~as 11 . 2 ler 

which is satisfactory, and a low BOD of 1 part per million . 

So that that ·s the revieo of the data . 

Q Are there some springs do\>Jn in the area of 4, Station 

4 and 5? 

A Well, it uas reported to me, and I did not take the 

opportunity at that time to further investigate it. It is 

indicated, apparent in observing tle stream, r~. Bianco, that 

when you get into this reach in lere, I would estimate - -

Q At 5, you mean? 

A At 5, that there is a magnitude of well, 15 to 20 

cubic feet per second of flou . It is quite a pronounced flow 

realizing that you start here in this tributary at approximate y 

less tr.an 1, well, say it ' s 1 cubic feet per second, and in 

here it t s 15 to 20 . And it was reported to me that there ar·e 

several spring fed tributaries in this, in this reach in here 

of the tributary . 

Q That wou l d be below Station 3? 

A Yes, as I recall that. Yes, that 1 s right. It \<Jould b 

below Station 3 that these were reported as occurr·ing, spring- ed 
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tributaries, and as you move down stream, actually on the 

tributary, it is quite apparent there again that there is 

supplemental flow to this tributary somewhere . 

Q What is the significance of the oxygen balance and 

coliform bacteria as shown on Table 2 at Stations 2 and 3? 

A Well, actually the oxygen balance is merely a 

23 

mathematical relationship here measuring the oxygen, you might 

say, that is available.In the dissolved oxygen table here 

take Station 3, or 2, 8.7 dissolved oxygen . That is the 

resources, you might say, of the stream at that particular 

point or moment of sampling . The demand at this particular 

time at this point was 75 so that you have a negative oxygen 

13 balance in that particular area. However, this doesn ' t 

14 indicate that you have -- you do have oxygen at that particula 

15 moment. It isn ' t a depleted oxygen condition. The same is 

16 true at Station 4 only you have a larger mathematical differe n e. 

17 No\AJ, the coliform, as I pointed out, the coliform 

18 as noted in the table actually, as I said earlier, the coliforn 

19 here you would normally expect to be higher because you are 

20 discharging sanitary vJastes, and ,.1e know that there are colifoi' 

21 organism in the septic tank and we know further that there are 

22 times very little removal of the coliform organism takes place 

23 through a septic tank. So there are occasions when you start 

24 out with certain coliform prior to the septic tank and you 

25 may have the same number· coming out so that this was lower, as I 
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1 say than would normally be expected . 

2 The control , actual ly I don't know whether I mentione 

3 that or not~ but the control of 70,000, of course, was higher 

4 than is expected for a stream, agr·icultural stream. Now we 

5 have to take into account again on the basis of this was one 

6 survey . These \-Jere - - this is a set of samples collected at 

7 this particular time . As I pointed out earlier, the significan e 

8 of coliform -- coliform are found in the soil, in other words, 

9 too, so that -- and you have agricultural run - off in your 

10 agricultural streams, so whereas this 70,000 is considered hig . 

11 It is not an improbable situation or it is not unlikely that 

12 you could get 70, 000 , depending on the time ·whether you have 

13 cattl e watering . It is quite frequent that we find cattle 

14 watering above a point . I question if there is any cattle 

15 watering here on my limited observation . I just didn ' t see 

16 this . 

17 But as you move down in here at Station 2, again to 

18 interpret between the outlet and Station 2, it can be seen that, 

19 of course, at Station 2, there are 620,000 JYIPN, which, of cours 

20 obviously is higher than both the control and in this case the 

21 creamery discharge v1hich was at 60,000 . But there again, I v1ou d 

22 believe that the 620,000 is very possible in view of the nature 

23 of the discharge from the creamery because of the sanitary wast s. 

24 And at Station 3, of cour·se, you do get -- lt is less, 

25 it is 130,000 and then by the t;me you get to Station 5 here, he 
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1 coliform has reduced to bOO in that reach of the stream. 

2 Q No\~J on page 5 of Exhibit 3, you set out the definitio 
I 

3 of the statute, Code of Iowa, defining pollution. Based upon 

4 this definition and your investigation that you have just 

5 testified to, what is your opinion as to whether or not the 

6 stream in question is polluted? 

7 A Well, it is my opinion that the stream is polluted 

8 based on the -- based on the definition of pollution cs taken 

9 from the Code of Iowa. The stream as it was observed with the 

10 fungus, profuse fungus gro\'lth is, \~Jould constitute and does 

11 constitute a nuisance to riparian m1ners . This can be in the 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

form of odors, where as there was no particular objectional 

odor observed at this time, the fact remains that this materia 

in dying and in the cycle does create a dema~and can create 

an objectionable odor condition on decompostion . And I think 

further, r·eferring to Table 2 again, it can be -- it is shown 

here, \AJhereas the dissolved oxygen of the stream was found to 

at this time, was found to contain oxygen sufficient generally 

to sustain fish and aquatic life, hoV·Jever, it can be shown her 

from the Station 1 which had an 11 . 3 parts per million dissolv d 

oxygen to Station 3 where it was 4. 7 . Now, this demonstrates 

the effect, this demonstrates what is happening in that reach 

of stream as a result of the creamery wastes as far· as the oxy ·en 

resources are concerned. 

Q And there again depending on the type of flow, \AJith lo er 
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1 stream flows, and again, depending on the amount of wastes 

2 being discharged at different times, the oxygen in this stream 

3 can be, can be seriously lov1ered to a point that it is not 

4 acceptable for fish and aquatic life . In ~her words, 

5 actually 5 parts per million is generally recognized . Three t 

6 five, but more on the higher side is generally recognized as 

7 being necessary to sustain and develop fish and aquatic life . 

8 But as you would deplete this oxygen belm1 these values 

9 and, as I say here, we have 4.7 at this particular time, where s 

10 it is not a critical level, but it is clearly demonstrating 

11 the effect of these wastes and it is obvious that depending on 

12 stream flow and the character· of the \Jastes discharged the 

13 strength that thi s oxygen level could be reduced . 

14 Q A~ a resul t of your investigation and - - or findings, 

15 and your opinion as to the condition of pollution and the cond -

16 tion of nuisance, as you have testified, what 111ere your 

17 recommendations? 

18 A \-'Jell , recommendation number 1, it is recommended that 

19 the Holy Cross Cooperative Creamery Association discontinue 

20 the practice of discharging whey into the receiving stream. 

21 Number 2, it is further· recorrunended that the sewage 

22 and 1~1aste treatment facilities, that sewage and waste treatmen~ 

23 facilities adequate to abate and prevent the recurrence of the 

24 pollution condition in the receiving stream be installed by th 

25 Creamery . 
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1 MR. BIANCO: You may cross examine. 

2 CROSS EXAMINATION 

3 By IV!r • Degnan : 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Mr . Shay, the plat that you have on the blackboard 

has on its surface and on the figure 1 in your sketch, lines 

indicating land sections, is that correct? 

A Yes, those are sections, that 1 s right. 

Q Did you measure the distance from the mouth or the 

origination of this stream in Section 20 do~}n to the control 

station at which you took grab samples? 

A Yes, Hell, it \-Jas taken from a, from a county map 

reference . I didn 1 t measure this with a pedometer or anything . 

I merely measured these relative distances from available 

information that we have of the area. 

Q Based on the information that you have and you say 

your reference was a map, was that map fairly recent? 

A Yes. 

Q What you referred to? 

A \tJell, yes, probably, I don.' t know \>Jhat year it was, b t 

1959 possible. 

Q 

mat ely 

Well, what would you say as distance in feet approxi- j 

would it be from the control station to the or·iginationl 

of this stream? 

A To the head of the stream, you mean? 

Q Yes? 
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A Hell, I \~ould say somewhere in excess of two and one-

half miles . 

Q No\'J, did you make an investigation to determine whethe 

there ·were any livestock and farmyards along that stream to the 

north of the control point? 

A 

Q 

Farmyards or stock? 

Stock feeding and that or any other wastes being 

deposited? 

A No . 

Q You did not? 

A No . 

Q NovJ, will you explain to me what a grab sample is? 

A Well 
' 

it is merely a sample taken at this moment 

or a given moment, sample of the stream '"~ater, or a sample of 

the outlet . 

Q 

A 

You catch it in a bottle, or --

\A/ell, depending on the character of the stream, \AJe ha e 

for stream work, we have a sampler, weighted sampler, actually, 

a metal samr ler, or weighted sampler into which \Je can place 

two approximately 300 millileter bottles v11hich have entrance 

duct s at the top and in which we -- of 11hich \'Je completely 

submerge this. As a matter of fact at, I believe 4 and 5, as 

I recall, the sampler \-Jas used here. At some of the other 

parts of the stream, due to depth and not being able to utiliz 

a sampler, then the sampler \o~Jas not used. It \11 as merely a matt r 



1 of collecting a sampl e in a bottle . 

2 Q I see . Now, this whole survey that you. report was 

3 made on one given date , as I understand? 

4 

5 

6 

A That ' s right . 

Q And you made grab sampling at the control station 

which you have identified as Number 1, at 2, 3, 4, and 5, 

2 

7 

8 

and you took two other samples between 3 and 4, is that correct 

or did I misunderstand you? 

9 

10 

11 

12 

A No, I think you misunderstood me . 

Q Now, going from the control point again to,AJard the 

north, did you notice any aquatic life in there like fish? 

A No , I didn ' t . 

13 Q Did you notice whether there were any , whetllel' there 

14 was any p l ant life in there of any particular variety or• kind? 

15 A No -- \>Jell, yes, I did, as a matter of fact . In 

16 observing the physical condition of the stream, the stream, 

17 as I pointed out was clear, and the bottom \Jas clean, and actua ly 

18 there \Jas very little indication of any biological life that 

19 was visible to the eye. That is as far as, say algae or• other 

20 type of ple.nt life in a str·eam. It \•Jas actually clear, 

21 

22 

23 

24 

25 

·water 11Jas clean, and I did not observe any plant life of any 

par·ticular type, no. 

Q Is the bed of this stream generally from what you 

observed a rocl{ bottom? 

A 1~1e11, it at the control, as I recall, it \Jas more of 
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1 sandy bottom. It is a very, very small stream, you understand 

2 but as I moved downstream, or in the area actually of the 

3 outlet, as I mentioned, there is this outcropping of stone 

4 in which this uaste flows over, and then actually from about 

5 that point on down, rather large rocks, rocky bottom, and as 

6 I mentioned riffles create by tlese large rocks, relatively 

7 lare;e rocl--s, and a very fast-flou stream . 

8 Q Ho .. , \Jhat about t:r.e de >th of tt.is ~trear, is it 

9 shallmJ or --

10 A Jell, my observations uould classify it as being 

11 shallov.1, relatively, even in the pools behind these riffles. 

12 Now, hov1ever, in the s trleam at Stat ion 5, it \Jas a much 

13 different type of stream again . Of course, it vJas much \-Jider 

14 and whereas, I did not measure the deptll, but it had all the 

15 characteristics of being much deeper . 

16 Q \Jell, as I visualize Station 5, that is the point at 

17 \'1hich the IV!iddle Fork Little Maquoketa River has been joined 

18 by this tributary apparently another stream, or 1~1hatever this 

19 line is that runs through 27 and 31~? 

20 A Yes, I think that happens to be a roadway, I think, 

21 is ·what this is intended to shou. 

22 Q But at Station 5 you have an accumulation of v1ater from 

23 

24 

25 

I 
both this tr·ibutary and the Middle Little Fork River? I 

A That ' s correct. 

Q Now, that depth of this stream, as I understand it, 1~ 
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very shallow. In other v1ords, I 1.<Jould say a foot would be 

maybe the average depth of the uater that you observed at 

Stations 1, 2, 3, 1, 2, and 3? 
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A \I ell, yes, that lJOUld be on the strong side, I think 

probably. 

Q 

A 

Q 

That v1ould be quite strong? 

Yes. 

Nou, you referred to back \"'ater behind obstructions 

at Station 2, I believe -- or 3? 

A Yes. 

Q And it indicated that there was some darkening of the 

river bed there \•1hich would in part, at least, contribute 

to your findings as to the bacteria and so on which you have 

referred to? 

A Well, yes, not totally and wholly as significant becau e 

these points were not in the main body of the stream, you 

understand. There V]as some obstructions here and actually in 

the areas of the rock, behin~ the rocks on the upstream side 

of the rock, there was decomposition. In other words, no 

doubt fungus growth that v1as in a state of decomposition and 

this was black appearing. However, this doesn't mean too 

imply that there -- that this v.Jas in the width of the stream 

indicating a septic condition of pollution at this particular 

point . It was merely in the other, over side, you might say, 

you mi~ht say, or actually, it was on the right bank of the st ~ 
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1 Q NovJ, you have described the discharge from the 

2 creamery outlet that had flo\<~ed over a rocky bank or outcroppi g 

3 into the stream . Hov1 much distance is there from the 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

opening of the pipe to the stream approximately there, is that? 

A I think I referred in my testimony approximately 100 

feet, perhaps . 

Q That it runs over rocky soil and then into the creek? 

A Yes, it actually discharged from a line very near 

the ground surface, actually, and meanders over some flat 

ground, flatter ground and then merely drains off of this rock 

or outcropping . 

Q Nm1, did you walk down this stream, as you made these 

samplings, or hovl did you get there? 

A Yes, I was at Station 1, actually access to Station 2 nd 

15 1 was -- access v1as made from the creamery follov>~ing our 

16 conference uith the management and \-Jalked into the general 

17 direction of the outlet, not lmm·flng exactly 11t1here it uas . But 

18 Station 2 and 1 was observed and samples collected at accesses 

19 from that point . 

20 Q 

21 site? 

22 A 

NovJ, at that time, did you observe the old creamery 

I observed what I prlesume 1>Jas the old creamery site 

23 on Highuay - -

24 

25 

Q 

A 

52? 

Yeso 
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1 Q On 52 and 3? 

2 A Yes, that 1 s right . 

3 Q I see you have 3? 

4 A That • right . 

5 Q Now, did you notice or can you tell us whether the 

6 point of entry of this creamery product, from the old creamery 

7 and from the nev·J creamery uas in about the same general vicini y, 

8 dmoJn where the old creamery emptied into this stream? 

9 A I presume it would be upstream further . 

10 Q You think it was north of the control outlet? 

11 A I presume it would be upstream further due to the 

12 typography of the area. The outlet for the Holy Cross 

13 Cooperative Creamery now is discharged on very nruch higher 

14 ground than what I assume the old creamery would be on the 

15 right bank,on tre same bank of the stream. 

16 Q ~~e are agreed that the old creamery is across to the 

17 east, across this creek bet\!een the high,Jay and the tributary 

18 creek v1hereas the present creamery is v1est of this? 

19 A It • understanding that the old site J.S my creamery 

20 sits her•e approximately (indicating), but no excuse me, 

21 here (indicating). This is my understanding. As far as the old 

22 creamery, I don't knovJ anything about the old creamct·y as far· 

23 as that goes . I just merely observed a building here and based 

24 on information, it was my understanding that tle creamery was 

25 ved from one site to another• site, and that in obser·ving, in 
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making observations just generally, I rappened to observe 

a building that I assume is the old creamery . I don 1 t knO\·J, 

maybe it isn ' t the creamery . 

Q You \!eren 1 t concerned about the number of years, 

say that deposits have been put into this creek which you 

examined that day? 

A No . 

let' 

Q 1lould you be surprised to knoH that the old creamery 

was dumping this material into tl1is same stream, let ' s say 

for 25 or 30 years prior to tr.at date? 

A 

Q 

Ilo, that wouldn ' t surprise me a whole lot. 

Uould that have any effect on your finding, would you 

expect to find this gro1.•1th that you describe or fune;us e;rowth n 

these rocks and so forth? 

A I don't knov~ what the old creamery was discharging, 

so I have no \Jay of kno\41ing v1hat the condition of pollution 

may or may not have been prior to my investigation . I merely 

investigated the sewage and waste outlet from the existing 

creamery. 

Q And what you found on that date could have been 

contributed from the old creamery and from the new creamer·y? 

A No, I don ' t - - I don ' t hardly believe so, not from the 

timing involved . This ne\'1 plant \lent in tn J\..pril of, I think, 

April of ' 61, \Jent into operation . I don ' t know how long the 

old creamery operated. Now, the point is that a condition of 
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1 ollution \Jas, I mean, the fungus existed in the stream be lou 

2 his outlet, not above the outlet, and what, what character, 

3 I don ' t know the character of the uaste discharged . I don ' t kn \.o.J 

4 hether .i.t uas butter or cheese . I don ' t have any idea . I am 

5 not in a position, actually, to have any opinion as to what tbe 

6 character of the former wastes Here . 

7 Q I think you stated that the end product of this 

8 operation here was cheese? 

9 A Yes . 

10 Q And I presume that you kno\·J that there was a butter 

11 manufacturing the~e as a primary enterprise of this business? 

12 A --

13 Q You lmew, too, that tbey manufactured butter at this 

14 particular creamery, did you not? 

15 

16 

17 

18 do . 

19 

A 

Q 

A 

Q 

At the n eu olant? • 

Yes? 

I perhaps have that, I don ' t know, I guess maybe I 

And I \-Jould like to ask you another question, Mr o Shay 

20 The dirtgnce between Station 3 and 4 seems to be considerable 

21 and I am wondering \~hy no additional grab samples or testing \.oJa 

22 made for that distance, if you could tell me? 

23 A Well, one reason is time, and another reason is 

24 northeast Iowa is not conducive to access, ready access to a 

25 stream. In observing this condition or in the making of 
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observations, I observed the stream at Station 3, I merely 

observed it at Station 4 to see 11hat I found here. I found 

fungus~ I found that tle water was clarified, much clearer, 

actually~ so I based on that and the difficulty in getting 
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to this area, I feel that there was no reason to be in between . 

The point below is, I knm·J 1.1hat the condition is inunediately 

below, and I knovJ ~1hat the condition is some distance dm1nstre 

In bet\'leen, the stream has to flo''~ in its Hater course . 

Q Do you knov~ whether any of the stations at which you 

sampled were on the land of' the complainant, Frank Simon? 

A Station 3 was on I~ . Ellerbach's property . 

Q Mr . Ellerbach, as I understand, signed the petition, 

he hadn.' t sent the letter, this letter is signed only by MJ:· .. 

Frank Simon? 

A That ' s correct, but the letter -- here again, the 

• 

petition is the significant part of the basis of the investigat on. 

Q 

A 

Q 

A 

Yes . 

And it is required under statute. 

Mr. E1lerbach is one of those signers? 

Nr. E1lerbach was a signatory, yes. 

Q And did you notice v1hether· he had any livestock there t 

that time? 

A 

Q 

A 

Yes. 

And this is a pasture, is it? 

Yes, I 11ould say probably . I think it was referr•ed to 
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1 actually as kind of a~rmanent pasture . ~hat do you term 

2 this, meado\·1. The character of the valley is such, I don 1 t 

3 think it is used for possibly much more than pasture ground .. 

4 

5 

6 

7 

8 

Q Did you observe at that point any spring emptying int 

this tributary? 

A I didn't observe any and none was pointed out to me 

at this particular reach, no . 

Q Hell, uho was \lith you at that ti e, you say 11 pointed 

9 out 11 \1as someone - 
' 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 

24 

25 

A \·~ell, I \oJent through the Ellerbach farm, the residenc 

not the residence, but I went through the property of the 

El lerbach -- of Ellerbach and in so doing, 1'1r . Ellerbach \AJas 

there and I felt it appropriate to gain access through his 

property for this purpose . 

Q He didn ' t point out to you any spring that fed into 

this tributary through his pasture? Or any additional uater 

that cattle could be drinking? 

A Not as I recall. No'\~ ever, during the course of this 

investigation, I was informed of, that there \Jere streams . It 

\!las r•eported to me that there '\'1ere one or two spring-fed 

tributaries, v1ell, the best I could say, I think it was betwee 

3 and 4, and here again at Station 3 it had very mucl the 

same ch racterist i cs as at Station 2, that is volume~7iEe, or 

in as far as I could tell in this manner, but so that I Has merely 

informed during the course of this in conferring with several 
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people; but, as I say, I don 1 t recall no\1 just exactly uho. 

It mir;ht \1el l have been J'..r . Ellerbacl who Y)Ointed out sprin0 -

fed tributaries, that I don 1 t 1 no\ . I don 1 t recall ·1ho )Ointed 

this parti_.ular, \ell, this-- uho made this statement. 

Q \lell, at that point, what would yo1J attribute your 

statement that this created a nuisa1ce, the deposit that was 

in that stream at IJJr . Ellerbach 1 s farm, vJhat \~as there that yo 

'\Jould say '\Jas a nuisance? 

A Well, the presence of fungus grmJth would constitute 

as a nuisance from a -- from a utilization standpoint, an 

interference there of a stream use . The physical appearance 

of it would be classified as a nuisance . A further point, 

at this time, temperatures were lmo.J, lower than there is 

at times, and therP has been reported odors on the stream, and 

there is no question but 11hat under conditions of Harmer temper -

ature that you are going to get breakdown of, that is degradat·on 

of this fungus material ; it is going to sluff off and will 

tend to decompose and under• these conditions, you will have 

an odor condition . 

Q \.ould this fungus matei•ial also f l ush away in times 

of run~off or heavy rains? 

A Yes, as your velocity of your stream increased. 

Q And if it \'Jere gone, it '\-\lOU1dnlt be there to smell in 

case of -- or uhen the '\~Jarm ueather came, as you suggested it 

and the bed of the • r:Lver, I presume gets narrower and so on anc 
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1 so that this stuff \7ou1d be out in the heat of the sun, and 

2 Houl d bake, you migt.t as \Jell state, at least, I Hould, and 

3 that would cause the odor, but at the same time --

4 A There Nas no serious odor) v1hat I would classify 

5 as an objectionable odor . 

6 Q You are just presuming this on a reasonable expectati n 

7 of 1"/hat conditions 11ould be in hot ueather and no run - off to ake 

8 this with it? 

9 A This is based on experience . 

10 Q Now, Hould some of this vegetation be actualzy1-.1hat 

11 He know as \•Jater cress? 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

A 

Q 

A 

Q 

A 

I don ' t believe it would be . 

You observed no \-Jater cress at this point? 

I did not . 

Did you at any point? 

VI ell, novJ , uhich point are 1Je talking about? 

At any other point? 

I didn It observe any. I ' m not a biologist ; I am not so 

19 sure I ~1 ould l'ecognize ·water cress 
' 

but I have an underlstandin 

20 it is green, I am quite sure I lcnm1 what it looks like, but 

21 there uas 

22 observed . 

23 

24 

25 

Q 

A 

Q 

no water cress in the stream at that time t hat T -

You sa.y there 1•1as no uater cress in this stl'~eam? 

I obserlved none. 

NO\J, you didn ' t make any sampling on any of the abutt ne; 

• 
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land or the riparian land of the complainant, I~. Frank Simon, 

is that correct? 

A I did not, no. No, as I understand, ~k . Simon ' s 

land is in the general vicinity, I think of Section 29 here . 

It sets bacl{. from the road and is somewhat removed 

from the creek or the stream. Station 3, actually uas in the 

Ellerbach area . This uas actually uhat I \'1ould call north\-Jest 

of I\'lr . -- I think Mr . LeGrand 1 s land at, at actually kind of 

a line so that I didn't sample in fin. .. . Simon's area. 

Q Any particular reason? 

A No . 
it 

Q I~ . Simonl\seems complains or alleges that this is the 

only place his cattle have to drink in this particular pasture, 

and I presume that v1ould also be an allegation of Mr . Ellerbac . 

Have these facts, or those facts, been substantiated by you 

in your investigation in any \Jay at all? 

A Yes. In conferring \Jith the complainant and these 

t~1o gentlemen, as I pointed out in the report, the stream is 

used for livestock ~Jatering pur·poses --

Q But you did not investigate to determine whether thcr 

are any additional spr·ing water•s running through these same 

pastures that they are complaining of, I think Mr. Simon 

23 states that he had to furnish \~ater· to his animals f'rom a uell 

24 A That is 1tJhat I v1as informed. 

25 Q You didn ' t make an on-the-spot investigation to verif' 
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that fact , did you? 

A No . 

Q Did you receiving any report during your investigatio 

that cattle had become sick or that there were any results of 

t hat kind? Your report is silent as to that , and I 11ondered 

whether you made such investigation, and if you did, what it 

llas? 

A No, there \Jas no report, as I recall of sick cattle 

or l ost cattle . 

Q There wasn ' t any tangible injury to any of this land 

except for the outcropping of some fungus growth that you have 

described? 

A There 1~1as very profuse fungus grov1th observed in the 

stream, and ther·e v1as -- there uas influence lnd:Lcating depres ed 

oxygen condition in the stream, and there \•las coliform dischar 

in the stream. 

Q The oxygen conditions arle those that you mentioned in 

18 your report as to the amount that you found on tl1ese various 

19 places compari ng it 'Jith the control point? 

20 

21 

A 

Q 

ThaL 1 • right, the effect of the discr.arge. 

And did you observe any aquatic life, talkine about 

22 fish, anyvJhere above Station :, ? 

23 

24 

A 

Q 

I did not observe any fish above station 5. 

I would like to pin down, if I could, r~ . Shay, 

25 uhat you say constituted the nuisance to Br . Simon and ru·. 

El1erbach \IJho live along this stream, is j_t this? And I tl inlc 



• 

1 this iS uhat you stated, that t e growt:r of tlis fungus or 

2 plant l i fe, uhich you attribute to the fact that the depositsf om 

3 the creamery have been entered into the stream, and that this 

4 plant life tas a possibility in the summertime of being expose 

5 t o the sun in a dry bed, partially dry an~Jay, and thereby 

6 cause an odor and also that this plant life being present 

7 there in your opinion might have some effect on whether the 

8 cattl e are going to drink out of this water, am I correctly 

9 stating your summarizing, your position on that? You made 

10 the statement that --

11 A I made the statement that it is my opinion that the 

12 presence of this profuse fungus growth constitutes a nuisance 

13 in the stream, and further that -- that there is further 

14 nuisance by the fact thattt isorganic in nature and subject to 

15 breakdown and would support that odors, objectionable odors 

16 from this stream can result . 

17 

18 

19 

Q Let me ask you whether \"lhen you say profuse growth, 

you mean that this stream is covered over '~ith growt h? 

A The whol e bottom of the stream was covered with 

20 grov1th . 

21 

22 

23 

24 

Q 

A 

Q 

A 

But the water is above the gr·m·Jth? 

\·1 ell, yes . 

It is not choked off is \•Jhat I am getting at? 

Yes, I \Jould hope not, but the stream bottom was 

25 literally covered in the reach from about Station 2 down throu 



1 3, and in the area of 4 . There v1ere very profuse grov.Jths in 

2 the stream, but not of such wide-spread distribution, but the 

3 entire stream bed was absolutely coveredo 

4 Q Talking about the areas closer to the creamery '~hich 

5 are to say, which seem to be the affected areas, there is 
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6 pl entyof room for a cow or other animal to take a drink of wat 

7 out of this stream if it wanted to take it, there would be 

8 no interference in that way? 

9 A The stream is accessible in the areas that I saw 

10 for livestock vJatering and there is no reason that a cow 

11 couldn 't take of this water . 

12 Q Did you, in fact, notice an animal drinking the 

13 water while you made this investigation out of this stream? 

14 

15 

A 

Q 

16 farm? 

17 

18 

A 

Q 

I did not. 

But you did see animals pastured along the Ellerbach 

That's correct . 

Now, I don 1 t knO\>J whether you go into any of the 

19 s i gners on the petition, do you determine who they are or 

20 v1hat their interest might be, or was there any work done 

21 like that? 

22 A I conferred with Mr. Ellerbach and r~. Simon and 

23 made an attempt to talk ~1ith a couple others, whicb I was not 

24 able to do . The petition is duly submitted. It is 25 residen s 

25 or more of the State of Iowa, and that is sufficient to requir 



1 an investigation . 

2 Q I agree with that, but earlier I am sure, you said 

3 these were interested people, and I wondered 

4 

5 

A 

Q 

I did not make that statement . 

Maybe you didn ' t. I picked it up somewhere here 

6 this morning . Someone said, signed by 25 interested people, 

7 and I wondered whether you investigated any of these people 

8 other than 11!' . Simon and I"h'. Ellerbacr.? 

9 

10 

A 

Q 

I intervie\~ed Mr. Simon and Mr . Ellerbach. 

And that is all? 

A That is all. 

Q As far as the rest of these people are concerned, 
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11 

12 

13 

14 

15 

16 

17 

18 

you only know they are in Iowa because they state so, Farley, 

Independence, and Cascade, and so on? 

19 

20 

21 

22 

23 

24 

25 

A I want to make this point . I did contact another 

gentleman, fv'Jr . Heiderscheit. I don ' t kno,~, it 1-1ould be 

over here someplace where you tui·n off the school and meander 

back through a lane, and I did contact a Mr . Heiderscheit. 

Q Do you know \~hether there is any requirement as to 

the age of the people who sign this petition? 

A Twenty- five residents of the State of Iowa is \~hat 

the law provides . 

~ffi . DEG~~N: I have no further questions. 

THE CO~J~SSIONER : Any redirect? 

MR. BIANCO: No . 
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2 

3 

(Whereupon, at 11:15 a.m., a short recess was had; and 

hearing was resumed at 11:30 a.m.) 

THE COI"'TUSSIONER: You v1ere tbrough, were you, Mr . 

4 Degman? 

5 MR. DEGl\ll\N: Yes, thank you . 
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6 THE COIVIDITSSIONER: Frank, did you have any redirect? 

7 MR . BIANCO: I believe JVIr . Houser wanted to ask some 

8 questions. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

REDIRECT EXAI11INATION 

By r-tr . Houser: 

Q Mr . Shay, you explained how the 5-day - - or the 

significance of the 5 - day BOD tests, and will you explain 

how this test is made, vJhat is the -- just briefly how is the 

BOD test made? 

A Well, actually it is made on the dilution basis --

in other words, a portion of the sample is placed in a, about 

a 300 millileter bottle with a glass stopper top secured so 

18 that air cannot gain access or leave the bottle. These are 

19 incubated, these portions, these samples then are incubated 

20 with a water seal for a period of five days at 20 decrees 

21 Centigraae, and then tte samples are taken and tissolved oxygen 

22 measurements are made. In otter words, at the beginning he 'e 

23 you have an oxygen concentrationj and at the end of five days, 

24 depending on the demand, you have a lesser oxygen so tbat tl1e 

25 utilization of the oxygen occurs, and then based on what dilut on 
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factor you hav e involved rere of te material that you are 

referring the -- running the BOD on . That is a mechanical 

computation for "X 11 BOD . 

Q In otter words, you measured the dissolved oxygen 

content of the sample of Hater as you take it from the stream? 

A Yes . 

4 

Q Then you set aside anot Jer sample of that same stream 

water and, in a stoppered bottle so ttat it tas no opportunity 

to pick up oxygen from t e air, and at tle en of five days, 

you \Jill again measure the disoolved oxygen, and the differ·ence 

is the BOD, that is the amount of oxygen absorbed in a close 

stoppered bottle? 

A 

Q 

Yes . 

Now, in your table of data, page 10, you sho\•1 the 

dissol ved oxygen content under stream water under DO, and 

you also sh0\'1 the BOD where you sho\1-1 a DO of 4. 7 parts per 

million at Station 3 and a BOD of greater than 200 parts per 

million. If this sample of water was under ice coverage, for 

example in the stream where there was no opportunity for 

re-aeration, what would you expect the dissolved oxygen in 

that stream to be? 

A 

Q 

A 

Q 

oxygen? 

Zero . 

Zero? 

Yes . 

In the absence -- that means that there is no dissolv d 
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A Yes . 

Q Now, in the absence of dissolved oxygen in the stream, 

you mentioned ttat it takes a certain amount to support fish 

life? 

A Correct . 

Q So that if there wasn 1 t any, the fish would suffocate 

7 or smother? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

Q Also you mentioned that in the absence of dissolved 

oxygen in the stream water that you get putrefaction of the 

waste materials that are discharged which would include 

creamery wastes and whey and so on, 1sn 1 t that right? 

A Yes . 

Q Now, when you get putrefaction, isn 1 t it true that 

you get very offensive obnoxious odors? 

A Yes . 

Q Wouldn ' t it be quite likely that cattle that used this 

stream for drinking purposes and a farmer pastures them because 

the stream was there, that these cattle, these animals would 

refuse to drink this water because of the obnoxious odors? 

A This is possible. 

Q And you have -- you knmAJ that as a qualified sanitary 

engineer becsuse of the conditions that we are talking about, 

the putrefaction of the waste products in this water that creat 

these objectionable odors? 
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1 A Yes . 

2 Q You made investigations of stream pollution conditions 

3 in other parts of the state? 

4 A That is correct . 

5 Q Have you observed conditions si1nilar to this and then 

6 also where you have these obnoxious odors present? 

7 

8 

A 

Q 

Very definitely. 

And you have been inforJned by the same basis of 

9 complaint, that farmers say, well, their cattle refuse to drin 

10 the water? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A That ' s right . 

Q I want to clarify this thing because I don ' t think 

it vJas only the fungus that was causing this condition, lt 

was a l so the putrefaction of the solid mat erial present in the 

wastes that would cause these objectionable odors? 

A That is correct, yes . 

Q And the absence of dissolved oxygen? 

A Yes~ 

RECROSS EXAMINATION 

By Mr . Degnan: 

Q Mr . Shay, if in fact cattle are and have been constantly 

22 drinking this water out of this very stream, does that disprovJ 

23 the factual findings that you have on Table 2? 

24 A Does it disprove? 

25 Q Yes? 
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25 

A 

point . 

Q 

L~g 

There is no conclusions dravJn there from that stand-

Let me ask this question so my position is clear here: 

It seems to me that you have said as a sanitary engineer, 

studied and specialized in this particular field, that under 

the conditions that you find, cattle \~ill not drink this \-Jater 

because of the putrefaction present? 

A 

Q 

Conditions as may exist in the absence of oxygen . 

\fould this be existing at the time that you tested 

this, made this survey? 

A 

Q 

\'lell, the Table indicates that there was oxygen . 

There was oxygen. Are we saying that v1e have to have 

I 

a complete absence of oxygen for putrefact ion, to substantiate 

the answer you made that cattle \11111 not drink this water becau e 

of putrefaction? 

A This is a factor, I believe, in perhaps not drinking 

the water from the standpoint of again, quality, and 

associated odors or associated odors \lith the \'Jater. 

Q Nov1, to go back to my original question here, if it 

is a fact that livestock does drink the water out of this strea , 

what does that mean to you as an engineer who has made this 

survey? 

A ~Jell, they may not be as particular a cattle, as far· s 

I know. 

Q All right, but some cattle -- I don't want to seem 
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so I 

facetious, but some cattle aren 1 t mo1,e particular than otner 

cattle about ·phat kind of \'later tbey are drinking, are they? 

A I '<Jouldn 1 t suspect so . however, I have no reason to 

know what the cattle are thinking of as far as consuming the 

water . 

Q I think we both agree to that . And nrn1, I tlink you 

also stated that tbis conclusion that you 1 ave draun is not 

only based on your surveJ he·e, but on questions ~ropounded 

to you by tr'Ir . Houser, it is based on otler surveys that you hav 

made around the ~tate? 

A vlell, thisconclusion is based on the findings made 

at this time . 

Q Table 2 on page 10 are? 

A \!ell, that merely is supplemental data that we merely, 

that is in the report . 

Q Tl at is the result of your particular survey? 

A Yes, observation~ and interpretations of this data 

is a conclusion upon whict this is based, and further they are 

based on experience of investi~ations in the other areas. The 

conclusions, hO\AJever, are not specifical ly drawn from some 

other stream, but to this stream. The conclusions relate to 

the stream under investigation . 

Q In fact, you are trying to put into this recor,d that 

in addition to what you said prior to our coffee-break, that i 

addition to the fact that ther·e 11as fungus grov1ing in this wate ·, 



1 cattle, also, in your opinion Hould not drink it because of 

2 putrefaction? 

3 A This could be . 

4 Q This could be, but you won't say that it is a fact 

5 from your survey of this stream? This is the result of your 

6 education and experience about other surveys? 

7 

8 

9 

A 

Q 

A 

Yes, and the character of the waste discharged . 

In other surveys as well as this one? 

Well, based on t~e character of the waste and t he 

10 nature of the \'Jaste being discharged into this stream, and 

11 such ct.aracteristics being capable of exerting a demand and 

12 being capable of depleting the oxygen resources . 
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13 Q Now, you are also basing this answer on the fact that 

14 there 11ouG.d be a complete absence of oxygen? 

15 

16 

A 

Q 

This is very likely that tris could ha ppen, yes . 

Isn ' t it true also that the plant life, the aquatic 

17 life that you refer to comes into being from the lacl{ of oxygen 

18 in the '\'Jater, that caused the plant life to grm~? 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 

A 

The fungus? 

Yes? 

No. 

It does not? 

As a matter of fact, it requires a certain amount of 

24 oxygen in the v1ater, not an optimum amount, actually, but what 

25 they term sewage fungus . 
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~ffi . DEG ~\N : No additional questions . 

Iffi . BIANCO : That is all, thank you . 

(Witness excuseJ) 

5 HARLAN FRANKL 

52 

6 ~as called as a witness on behalf of the State, and being firs 

7 duly sworn by tr.e Conunissioner, \AJas examined and testified as 

8 follows : 

9 DIRECT EXAMINATION 

10 By Mr . Bianco: 

11 

12 

13 

14 

15 I 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

State your full name, please? 

Harlan J . Frankl . 

VJhere do you live, Mr. Frankl? 

Guttenberg, Iowa . 

\,.rhat is your occupation? 

State conservation officer . 

How long have you been a state conversation officer? 

Approximately ten years in the state of Io1•1a . 

I assume you have heard the testimony given this 

20 morning? 

21 

22 

23 

24 

25 

A Yes . 

Q Were you at one time stationed in the district in 

which is contained the area shoHn on this plat? 

A Yes , sir, I 1•1as stationed there from 1954 until late 

1957 · 
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Q Then have you had occasion to observe this reach of 

stream that has been talked about this morning? 

A Yes, many times. 
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Q What have you observed in your experience there as to 

fish life in the stream in question, or other aquatic life? 

A 

Q 

A 

Q 

r~y I use the chart here? 

Yes . 

At the time that I Pas in this area --

There is a pointer right back in the corner there if 

you want to point 

A That's all right, I can use it here . 

I would say approximately) it ' s a little hazld to tell 

from a map like this, but in approximately where the 28 is in 

14 this particular section, from there on down, the fish life, 

15 aquatic life \Jas present and in some areas in great numbers. 

16 Now, this entire area from my lmowledge of several years ago 

17 was a favorite place for minnovJ dealers, as an example, to 

18 seine chubs, shiners, and so forth. Also there were some 

19 

20 

21 

22 

23 

24 

25 

small -mouth bass from here on down, from number 5 on down, and 

smaller fish like minnows, chubs and shiners from there on up. 

Q Now, how far up vJould you say from Station 5 upstream 

did you notice minnows? 

A I would say almost a mile . Nm•J, most of thos e 

observations were in the fall of the year, primarily during 

trapping season when I would have occasion to walk the stream a~ 

ill 
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it narrm·]s on do\-Jn and gets that size. Normally '\'le are 

not fishing, we are not looking for fish in an area like that. I 

Q Was it last year you were there, you say? 

A 1957· 

Q ' 57? 

A Yes. 

And Q your experience -- from your experience as a 

conservation officer, what conditions are conducive to the 

spawning and grm~Jth of fish life? 

A Well, primarily clean wate1•, clean bottoms, preferably 

sand. Of course, that will vary to some extent with the 

species of fish involved. The species we are talking about 

here primarily is minnows, chubs, suckers, and so forth, like 

sandy bottoms, both submergent and some immergent aquatic 

vegetation . 

Q Now, in your observations of the stream, 1-11hat was the 

condition of the bottom of the stream during the time you 

were stationed there? 

A \'~fell, as near as I can recall, in fact I know that 

the water in the neighborhood of this 28 was clear. The \•later 

itself was clear from there clear on down the river. The botton 

in some areas v1as rocky. 'I'here 1<Jas some siltation, as I recal 

in this general area lfJhere this Hiddle Fork comes in. There \'J s 

some sediment there. This wasn ' t a clear rock bottom, but the 

bulk of that is a sandy, roc·cy bottom. 



55 

1 .l~O\'J_, you l eard Ilh" . Slay testify that t.e 1 ad observe 

2 this stream from tle head oft e stream down to Station 5 

3 and tlat approximately the entire bed of tte stream was 

4 covered with fungus growth . Tell us in your opinion, from you 

5 experience, what effect this fungus gro,•Jth would have upon fist 

6 or aquatic life? 

7 A I don ' t know as I am really qual"fied on that. From 

8 my experience, I will say tl.at the streams that I bave observ <1 

9 \'litb a fungus-covered bottom, fisl are simply not present. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

C~OSS EXAMINATION 

By Mr . Degnan: 

Q !VIr. Frankl, were you in this area for purposes of 

observine the bed of the creel and the aquatic life anytime 

since ' 5 ...... , ,--0? 0 . 

A No, sir. 

Q And this number 2 tt.at you refer to is apparently 

a stream or spring shown entering into this tributary ue are 

talking about in Section 28 
' 

is that correct? 

A Jo. 

Q On the map? 

A Let me tell you, 1 am not referring to this tributary 

22 stream, that one I don't recall. I am judging from the distan e 

23 up the road and where these other lines go in, which is about 

24 the only way of estimating the distance. If you have ever 

25 walked that valley - -
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Q Now, you were here during all of this hearing this 

morning, were you not? 

A Yes . 

Q And did you in fact hear f/J.r. Shay say that he walked 

the entire distance and observed the bed, this river bed fille 

\·Jith vegetation and growth, did you? 

MR . BIANco: I have to object to that question. I 

don •t think he testified he walked the entire distance because 

of difficulties of access . He went in at Stations4 and 3, and 

the reaches between 3 and 4 were too rugged, I guess to walk t . 

Ivffi . SHAY: Just merely not being familiar with the 

area, they weren ' t conducive to access, let me put it that way. 

MR. DEGNAN: Let me say that is exactly the way I 

understood Mr . Shay's testimony, but I understood your questio 

to be a little broader, Mr. Bianco, and Mr . Frankl stated 11 yes." 

He denoted that --

What was that I stated? 

(By Mr . Deg~an) You stated in an affirmative answer 

to the question v1hich v1as based on the fact that Mr. Shay 

made a full investigation of thj.s stream . 

A My answer v1as not yes . I didn 1 t answer that questio . 

Q In other words, that would not be true? 

A I didn ' t say that either . I don't recall him making 

that statement, IvQll put it that way. 

Q What would you say -- let's straighten it Otlt here. 
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1 A I \Jill put it this v1ay . I don 1 t recall Mr. Shay 

2 making the statement that re did walk that whole area . 

3 Q Well, as to any of the area, you haven 1 t been in 

4 there in the last couple of years, have you? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

not? 

the 

not? 

A 

Q 

A 

Q 

No . 

You don 1 t kno\~ nou whether there are fish there or 

No . 

You 

farmers 

don 1 t knov~ anything about these complaints that 

have made as t o \Jihether their cattle drink this or 

A No . 

MR. DEG~N : I have no furtter questions. That is 

14 all, thank you . 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR . BIANCO: That is all, thank yo~ sir . 

(Witness excused.) 

ROBERT D. RAGERLAND 

was called as a witness on behalf of the State, and being first 

duly sworn by the Commissioner, was examined and testified as 

follows: 

DIRECT EXAI\fiNATION 

By !'lr. Bianco: 

Q 

A 

Hou1d you state your full name, please? 

Robert D. Fagerland . 
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Q 

A 

Q 

A 

\!hat is your occupation? 

I am t:r.e conservation officer in Dubuque County. 

How long have you been stationed there? 

Since January of 1958. 
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been 

Q l~ve you had occasion to observe the stream that has 

discussed here this morning as shown on the plat behind 

you? 

A As a part of my work, I tour through that area and 

on occasion, yes . 

Q What have you observed as a condition of the water, 

if you recall? 

A Would you clarify that question? What do you mean, t e 

condition of the water? 

Q Just state your observation as to tLe apparance and 

condition of that stream from the head waters there down to 

Station 5 as shown on the plat? 

A Well, again, because of the rather narrowness of the 

stream, and in the upper area, generall~ the part that I work 

would be only perhaps a mile up from Station 5. In other word , 

the area farther up normally I don ' t patrol unless I have a 

complaint on trapping or something because as far as pole-line 

fishing, the water is too restr•icted to pr·ovide any fishing 

in that area. But as far as the lower area is concerned, 

as far as the cl1aracter of the \>Jater is concerned, the 

appearance, I can make no statement that it is any dif'fe:t·ent tl an 
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1 any other creek . In other \lords, I observed no discoloration 

2 outside of any normal discoloration from rains and so forth 

3 and so on . 

4 

5 

6 

Q 

A 

Did you notice the bottom of the stream at all? 

\!ell, again, not being a biologist -- I have noticed 

that the rocks have different growtt!s on them . I couldn 1 t 

7 state as to \Jhat those growths are . 

8 Q But you did notice them covered with growths? 

9 

10 

A 

Q 

That's correct, yes. 

Do you know what the character and nature of the 

11 growth is? 

12 

13 

14 

A 

Q 

A 

No, sir, I do not. 

You are not familiar witt that? 

No, sir . I could tell you the color, probably depend· g 

15 on the season of the year. It usually seems rather a brownish. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Brol-'Jnish? 

BrovJnish color. 

Q NovJ, is there a park in the area there around, let's 

say Station 4? 

A Yer.:, sir, the County Conscr·vation Board in Dubuque 

County bought e park in the area of 4 and down through 5 of 

something over 100 acres that they boueht from a I~. Schieltz, 

commonly knoHn as the Englisl1 mill area, tr.at they bought, 

I think baclc in about ' 57 or 1 58. 

Q What, if you kno\•1, is the plan of the County Conservation 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Go 

Commission with reference to that 'a 1 k? 

A The County Conservation Board is presently Lavin0 

a person from Iowa, University of Iowa, investigating the 

feasibility of impounding water there, the idea being because 

of the limestone outcroppings and fractured stone in that 

area, that they wanted to make a thorougt study before they 

did any ~~ork to see if it '1ould l ol water and so forth . 

Q Assuming tl!at they can b1ild -- lid you mention build g 

a dam? 

A Yes, sir, I say they are going to try to build a dam 

and impound about 20 or 30 acres of water . 

Q And what would be tre purpose of this small lake that 

you are speaking of? 

A \lell, it would -- it would serve several purposes. Th 

more important from my standpoint would be that they would 

attempt to stock fish in the area and utilize the fish that 

are native to that region and try to provide fishing for the 

sportsmen of the county in that part of the state . 

Q Would they also be interested in having what would 

be termed a spawning area above the lake? 

A Cer·tainly . That would go into it . Small-mouth bass, 

in the last several years, we have stocked approxmately 500 

small-mouth bass around area 5 and 4 as a supplemental aid . A 

smal l-mouth bass are a z·ather finicky fish . In other words, th ir 

spavJning habits are such that they spa,IJn in that season of the 
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1 year when the water is quite high and often the spru1n is lost, 

2 so \"'e try to suppl ement the natural reproduction witL fr.y, 

3 and t hey have a tendency to ascend streams to spawn . They go 

4 up into very res t ricted areas such as you get into when you 

5 get up past this one fork here . 

6 Q In Section 28 . 

7 A Yes . They v.Jill go up into those areas and spal'Jn and 

8 then descend the streams again and the spawn will generally 

9 stay in those areas until trey reach three or four inches, fin er -

10 length size, and then will drop into the lower part of the 

11 stream. That upper part doesn ' t provide holes and so forth 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

that are conducive to larger fish living in, but provides a 

nursery- type atmosphere for tbe protection and growth of 

smal ler fishes . 

Q And, of course, there is a corrola to that, the area 

in which they spawn must be clear water and proper bottom on 

~ich th~y can feed and proper vegetation on which they can feed. 

. A That ' s right . They are more susceptible to mortality 

v-1hen they are smaller, of course, when they are first 1'1atched 

out, and that part of the stream does have the gravel and sand 

that l-Jould be conducive to spawning . 

Q But if the environment vJasn ' t proper, then it would be 

23 detrimental to it, it would be of no value? 

24 

25 

A That ' s correct, yes. 

MR . BIANCO : You may cross examine. 



1 CROSS EXAHINATION 

2 By IWb:' • Degnan : 

3 

4 

Nr . --

Fagerland, F-a-g-e- r-1-a-n - d . 

o2 

5 

Q 

A 

Q Did you also plant some fry in the Middle Fork Little 

6 MaquoJ.ceta further up from Station 5 at any time since you have 

7 been the conservation officer of Dubuque County? 

8 A No, sir. I have usually planted them in either 4 or 

9 5, in that area . I could tell you the reason why . 

10 

11 A 

I~ . BIANCO: Go ahead. 

Because we receive these f~in usually the latter 

12 part of August or early September, a rather warm part of the 

13 year, uhere mortali ty is quite high with the trout and small-

14 mouth and so forth, we can ' t carry tlem too far without losing 

15 a certain amount of them through -- because the oxygen is 

16 lower. \le carry them in buckets and so on and so forth, so 

17 that we usually stock them in those accessible areas. It isn 1 

18 altogether that we are lazy, a lot of it is through we feel 

19 that we can get more of them put into the stream that way 

20 and have them live. 

21 Q Can you tell me when you made the last stocking? 

22 A Yes, it was either last August or last Septembero 

23 Q Sometime at the end of last summer? 

24 A Yes . 

25 Q And in your opinion, that was a good place to put the e 
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1 ry, small-mouth at this time? 

2 A Yes . 

3 Q Now, you go in and out of this area at undetermine ti e'"', 

4 ou couldn ' t fix a date other than the dates that you stocl 

5 hese fisl about which tl e time you l"'eferred to? 

6 A Tl at is -- you mean, you ,.ant the exact dates that I 

7 stoclced tLem . I could get that for you because they came from the 

8 pecoral hatchery and they kee> a recor of this, \hen they 

9 came and '~Jent . 

10 Q But you know that it \~as late last sununer? 

11 Yes, it was in the Auuust, September area, and they would 

12 e very happy to give you that information if you Hould like to 

13 Lave it . 

14 Q Thank you, I wouldn ' t request that. I am satisfied 

15 Jitl your ans\Jer . 

16 A Okay . 

17 I~. DEGNAN: That is all. 

18 REDIRECT EXAMINATION 

19 By Mr. Houser: 

20 

21 

Q I would lil<:e to e;et this exactly straight, Mr. 

now wher•e is the proposed location of the dam? Is that 

Fae;erlat , 

at 

22 the 

23 i nd 

24 

tributary or on the Little :rraquol..eta, could you point to i.t 1 

say 

A It ' s approxin~ely in this area. This land ratler 

25 encompasses an area something like this, and tl..e proposed area or 
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1 the darn -- this is a proposed site, hinging upon tre recommend -

2 tions, I believe it's the hydraulics engineer down at the 

3 University of IovJa, that this is in sort of the downstream end 

4 of this property -- like that (indicating) \Jhere they felt the 

5 \-Jould gain the most area \Jithout running into a problem . As 

6 you l{n0\1,}, \Jhen you dam up any current or body, you have to 

7 have the permission of the Water Resources Council, and so 

8 forth, to do that, to dam up a stream, so they willlave to mak 

9 sure that they don 1 t have back ' ater on to someone else ' s 

10 property, and so forth and so on. It will have to be studied 

11 quite thoroughly . There is quite a few springs in this area ri ht 

12 down in here. 

13 

14 

15 

16 

17 

18 

19 

Q 

A 

Q 

(By Mr . Bianco) That is right near Station 5? 

Bel0\1 Station 5. 

BelolJ Stat ion 5? 

A The lake itself would be contained below Station 5, 

but it is a little over 100 acres . You can see that it \•1ouldn ' t 

be, 

Q That is in the corner there, in the corner where 

20 Sections 33 and 34 join, the southeast corner, is that correct: 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

Yes, it \•Jould be approximately . 

Approximately there? 

If I had a Dubuque County map, I could give you a muc 

That is close enough . 

!VIR. BIANCO : That is all . 



1 lECROSS EXAI\fiNATION 

2 By Mr . Degnan: 

3 Q In your experience as a conservation officer, how far 

4 away would you say this proposal is to becoming a real thing, 

5 in years? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

are . 

A 

Q 

A 

I would, I can only tell you what the Board's lnpes 

I \lould rather have your opinion? 

I \lould say that - - t:r is is ' ~2, I \'/ould say that it 

will be in if it is feasible nm~, I couldn ' t say that they 

are going to do this . They have to get these recommendations 

from this engineer, but his preliminary r·ecommendations have 

been quite good because he felt the volume of water is such 

that it uill off set any seepac;e that they have through the 

hill and through the dam, but I think there is no doubt that 

16 it \1il1 be in by next fa~ I am speaking of next year --

17 it ·will be the September of ' 63 that it \'I ill be in if the 

18 recommendations from Iowa City a1.,e such that it sounds lilce it 

19 woul d be feasib l e . Now, what they have to do as soon as they 

20 get a good report, they will Lave to submit those plans to the 

21 State Conservat i on Commission f'or their approval . The County 

22 Conservation Board can do nothing without the State ' s approval . 

23 That might take a certain time, but they hone to get start ed 

24 this summer, but I would say it \~ould be start ed for sure by 

25 the fall of •63 . 
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All these if's? If they are --1 

2 

Q 

A Well~ if they find that~ of course there is no guarant e 

3 that it 11ill hold \'!later, but they \~ill attempt it if they get 

4 a good report. 

5 Q Nov.J, you have drawn your line just short of the point 

6 of entrance of this tributary of the Middle Fork Little ¥~quok -

7 

8 

9 

10 

11 

12 

13 

14 

ta River? 

A 

Q 

A 

Yes . This is approximatel;)'. 

Approximately? 

Yes . 

It'ITL DEGNAN: No further questions . 

ll1ll . BIANCO: That is all . 

(Uitness excused . ) 

!VIR. BIANCO: That is all we have at the present time~ 

15 fJlr. Commissioner . It is after -- a quarter after t\9.elve. 

16 THE COMMISSIONER: \!hat is your pleasure, 1 ave you got 

17 a lot of uitnesses? 

18 MR . DEGNAN: "ltle have four men tbat 1~e would like to 

19 call, and I don 't believe any of them will take any cons iderlab 

20 amount of time, Doctor . 

21 THE COtllMISSIOUER: Y.lould JOU r•ather go ahead or stop 

22 nOV] for lunch? 

e 

23 

24 

25 

MFL DEG:N.l\.N: In vieu of tl e ·"'eather·, I believe 1 c 1 ou d 

like to go ahead. 

(Discussion off the record) 
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1 . L PFEILE. 

2 ' as called as a \Ji tne s on behalf of the Offena.er:::, and being 

3 first duly sHorn by the Cot:missioner, was examined and testifie 

4 as follous: 

5 DIRECT EXAIIIINATI ON 

6 By Ir'lr . Degnan : 

7 Q r~. Pfeiler, you are the chairman of the Board of 

8 Directo~s of t1e Holy Cross C,eru ery Ausociation? 

9 A I ar.. 

10 And you have been sin ·e tl e b ginning of this crea e1• 

11 as a co-op? 

12 A Since it become a coopel'ative, yes . 

13 Q And ho\\1 lone; - - do you know hm'l long the I .. o1y Cross 

14 Creamery has been dump;ing the milk pl"'oducts into the 

15 tributal''Y we are talking about this morning? 

16 A According to the plat, that creamery has been in 

17 existence since about 1893 . 

18 Q And do you knovJ whether there has ever been any compl int 

19 from anyone during the tir e of your memory? 

20 A I don ' t -- no. 

21 Q And hovl long a time bave you served • one capacity :Ln 

22 or another on this creamery board? 

23 A Since 1957 . 

24 Q And prior to that time did you live • this immediate 1n 

25 vicintty? 
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A I have been livinG on tl e same farm that I am on no\IJ 

for a l most, well, to be exact, 2 years . 

Q And you had this notice served on you by the Dubuque 

County Sheriff? 

A Not on me personally. It v1as left at the office of tt e 

olant • .. 

Q But you are here today in res lonse to that notice? 

A That ' s right . 

Q I h.' . Pfeiler, do you kno\~ ul ether you have • J.n your 

employ a consulting engineering firm? 

A I do . 

Q And is that the firm of Bartels and McMahon in Dubuqu ? 
• 

A Yes, si'r . 

Q And have you, in fact, engaged this firm to make 

a study of conditions concerning the vJaste products from your 

creamery? 

A \Ve have, yes . 

Q And have you advised this engineer to file such study 

with the Department of Health? 

A Yes . 

Q And has he , in fact, filed it? 

A I understand that he las . 

Q And then is there a px•ogram in the future to do somet ing 

about the \Jaste products coming from this creame1.,y as your 

business increases? 
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A Yes. That was in the lan. However, at the present time, 

due to the financial conditions, it is almost impossible. 

Q 

Offenders ' Exhibit A marked 

for identification 

I hand you, Mr. Pfeiler, exhibit A and ask you if 

that is a financial statement fo.~ the Holy Cross Creamery for 

the year 1901? 

A That is correct. 

Q And does it show the total volumeof business, the 

number of pounds of butterfat handled, and so forth? 

A Yes, it does . 

Q What is the total volume in dollars? 

A .;965,765 . 

Q And how many patrons do you have at that creamery, 

do you know? 

A 

Q 

patr·on 

A 

Q 

patron 

A 

Q 

It is something over 200 . 

And do you know whether or not Hro Ellerbach is a 

of this creamery? 

The Ellerbach on this petition is not . 

And do you knov1 wr.cthcr or not JfJI• • Frank Simon is a 

of this creamery? 

I knou that he is not. 

And have these gentlemen ever made any complaint to 

this creamery at any time in v1ritine; or otheruise concerning tl' e 
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1 conditions along this stream? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A l.ot to my l<:nO\'lledge, tl ey haven 1 t. 

Q Has any farmer along this stream ever complained to 

you or the Board at any time about the det rimental effects of 

this water on their cattle or that their cattle don ' t drink 

it, or that the odors are foul or anything of that nature? 

A Not to my knowledge. There hasn ' t been anyone approac 

me . 

Q Do you lmov1 of anybody ever uo.;ling this as a fishing 

area? I am talking about the point nm~, from \>Jhat has been 

designated as Station 4 on the map, there on the blacl<:board, 

up to the place that you dump into this creek? 

A No, I wouldn ' t kn0\~1 because I don ' t live along 

or close enough that I would be able to observe anyone. 

Q Do you know the a 1)proxi ate distance of the farm 

buildings of r4r. Ellerbach to the stream or the creelc bed 

tbat we are speaking of here this morning? 

A Not exactly, not right to the foot. 

Q 

A 

Q 

A 

Q 

Give us your approxinate guess? 

Oh, I would say at least a quarte1• of a mile . 

Just a guess? 

Just a guess . 

And Hould that be off as it is a guess -- '~ould you 

24 state about hov1 much you think JOU migl t miss that one \'ay o ... · 

25 another? 
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1 A I oould miss it another 40 or a quarter of a 1.1ile . 

2 Q Another 40 acres? 

3 A Quarter of a mile 

4 Q NO\'J J as to Mr . Franlc Simon ' s buildings, hov.J far are 

5 they from this tributary? 

6 A I couldn ' t answer that because I have never traveled 

7 from his buildings to - - I have been to his buildings, but I 

8 have never been from his buildin~s to the stream. But I 

9 - - I am assuming that it ic quite some distance . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And '}ill you state to this body '11hat your product is 

that is produced at this creamery? 

A \Jell, we recei ve the whole milk and, of course, put 

it through the process to remove the fats from the milk and turn 

it into butter . And most of the slcim milk then is processed 

into cottage cheese . 

Q And in fact, is the product that you put in tl1is 

stream tlen simply diluted milk, the milk uhich has had these 

fats taken from it? 

A That ' s rie;ht . 

IvL.l . DEGNAN: I have no further, questions . 

CROSS EXAMINATION 

By Mr. Bianco : 

Q 

A-

\Then you ~peak of diluted milk, do you mean Hhey? 

1/el l, we have a tank, a 17,000 gallon tank on tbe sid 

of the building '1her ' this whey is put into, and farmers are 



1 a line it for 105- fee i.e .. ) l 1 • It as 

2 last s A • , e had c 1 a a lc tle.e, e la~, al ost 

3 had to stand out there lith an officer and 10lice the traffi 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in order to keep tl em from fiG· tine for it . .:e had to ut some 

restrictions on it, certain times of tl e eay that they could 

come in and get it, -.,r they v1ould be standing there \Jaiting 

~or v,~hey all the time . 

Q Nov1, 1 OW long r as tli • resent .. lant been • 
~n the 

location v.l ere it iS no\!? 

A !ell, it has been • o JC ·atio . ~ince about Apr"l J ~' n .. 

of I '1 ) . 

Q 

A I believe . It uas B omeHt e .. :e a1·ound that date that it 

started o )e ... ~ation. HoHever, ope ,at ions uere going at tl e 

old plant jvst belou it )ri.o..~: to t at. 

The old plant • on the \}est ... .:.de of t'1e Ltre , 1 
... J.S ' 

is that • !:"'" ? rJ.c; .v . 

A Yes. 

() 
J 

Nm1, then, all of t.1 c ,.: ey tl at hasn 1 t been ta, .en by 

farmer•s fOj_" hoG feed, the1l tl at 1t.s been d·u~1pe i into tlle strcan, 

is that correct? 

A I imagine there iS some of it lad to go do11n there. 

Q Nou, v1hat other waster.; go into tte stream from the 

plant besides the \"'hey? 

A 1!ell, --
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Q Toilet v1astes? 

A Yes . 

Q Sanitary? 

A Yes, 1\'astes . 

Q Floor 1·1ashings? 

A Floor 1·1ashings, that uould be it . 

Q All that goes into the stream? 

A Yes . 

I~ . BIANCO: That is all. 

(By Ivlr. Houser) I uould like to ask one question. \ihe1 

did you start manufacturing cottage cheese, is that when the 

ncvJ plant H .ent in, or vJas the old plant, too? 

A No, ue 1·1eren 1 t manufacturinc; cottac;e cheese in the old 

plant . That was the reason v1e bull t the nevJ olant because -
15 we didn ' t tave room in the old plant. 

16 

17 

18 

19 

20 

21 

22 

Q So that there was no 11hey produced prior to the new 

plant? 

A No . 

MR . HOUSER: That is all. 

REDIRECT EXAriTNATION 

By I1r . Dee;:nan : 

Q There was cottage cheese oroduced almost from the 

23 ver·y beginning that the nev1 plant \"las opened, is that right. 

24 A Oh, yes. 

25 Q That 11as in April, v~as it? 
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A Yes . 

Q And the amount of whey that was, llad been umnea -
in the stream would probably be a normal amount that lJould 

go into it generally speaking at any time through the operation 

of this plant? 

A That ' s right, yes. 

Q And it ' s just tle uley tlat escapes getting onto this 

tank 1Jhere the farmers pick it up? 

A That ' s right . 

Q \lhich is a very, ve~y small ru1ount? 

A Small amount . 

Q How, a question has been brought to you concerninB 

toilet vJastes, you I presume J::ave the usual septic tank 

arrangements, and so forth? 

A That's right . 

IIR. DEGNAN: No further questions. 

Ivffi . BIA~CO: I have nothing further. 

(Witness excused.) 

MR . DEGNAN: I would like to call Mr. Heiderscheit. 

\Je 1"1111 offer this exhibit. 

rifrt. BIANCO: No ob~ections. 

THE COMIVIISSIONER: It \1ill be admitted . 
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r!AT HEIDE lSC.IEIT 

was called as a \1itness on bel alf of the offenders, and being 

3 first duly S\'orn by the Commicsioner, \1as examine and testlfl d 

4 

5 

as follm1s: 

DIRECT EXAMINATION 

6 By IV!r • Degnan : 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

Your name is rat I ci er · 1ei t? 

That is right . 

You are a farner livin on this stream that ue are 

talking about lere today? 

A !y land is on this st ~~am, ye~. 

Q And you are in fact --

A This stream runs through my land, yes. 

Q And you are in fact tle farmer that Mr . Shay indicate 

he had talked to this morni1G J t e name of Heiderscheit, 

are JOU not? 

A 

Q 

That is rigrt . 

Do you remembers ealiuw witb him at the time that re 

19 was making this survey of this cree\? 

20 

21 

22 

23 

24 

25 

A I do . 

Q No'VJ _, IV!r . !ie.Lder·scheit, approximately ''!here on t! at nari 

does this str·eam traverse your property? 

A I bel ; eve it runs in this 'Jay . (indicating) It Jould 

run about in here . I have a set of buildings --

MR . BIANCO: vlhat sections are those? 



1 f;ffi . DEGNAN: 29 . 

2 A TLis is 28, and then on do\Jn further, then tl ere is a 

3 40- acre length of l and tlere , and then it runs throu0 h mine 

4 again . That uould be up in here because there is another strear.1 

5 coming in just above this stream \"'here I have 20 acres of land, 

6 just above this stream, I have 20 acres of l and in there. 

7 fY111 . DEG!'-IAN : Let the record show that all of thi'"' area 

8 is nortl. of the drawing sbowlng a stream entering the cre~lc, 

9 he subject of \Jt.ich we are talking this morning and on up to 

10 he soutt section line of Section 20 . 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q (By Mr . Degnan) IVIr . Heiderscheit, your land is soutr 

of Mr . Ellel-~bach 1 s l and? You join Ivlr . Ellerbach on the north, 

is that correct? 

A \Afe l l, there is a farm in between . I don ' t join Mr . 

Ellerbach 1 s l and right across . There is a three acre length in 

between there . 

Q 

A 

Q 

You join Mr . Schieltz' land? 

That ' s r i ght . 

Nov.J , the first farm owner from the point of where 

20 this v1aste is dumped into the creek is Mr . Schiel tz , isn 1 t 

21 that cor·rect? 

22 

23 

24 

25 

A 

Q 

That ' s right . 

No·u, and then Mr . Ellerbach ' s land is traversed by a 

bend in this stream? 

A That ' s right . 
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Q And then it comes through your land? 

A That ' s right . 

Q And then Mr . Simon's land as another curve • 
~n tl iS 

stream traverses a part of his land? 

A That ' s right . 

Q And then it goes back into your land? 

A That ' s right . 

Q And then again through a smaller part of Simon ' s 

l and? 

A That ' s right . 

Q And then into a far·mer named Nick LeGrand ' s rand? 

A That ' s right . 

Q Now, that is the general picture? 

A That ' s right . 

Q Now, do you have any pastut,e land down on tbis creek 

or stream or tributary? 

A It is all pasture throue;h that area in there, it ' s rou h .. 

Q Is it good pasture land? 

A \"'ell, i t isn ' t a good pasture land, but there is grass 

there, and we have young stock and dry milk co\'1S . \~hen their 

mi l k starts to dry, we turn them into this pasture . 

Q Is the reason for that that this land is so far from 

your buildings that you don ' t consider it good pasture to keep 

your mil lcing herd in? 

A Hell , it ' s not a good pasture for· a milk co\'l when she is 
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1 milking and it's unhandy for us to get to . 

2 Q Do you know '~hether or not your cattle drink out of 

3 this stream? 

4 A Yes, they drinl<: out of this stream . 

Q Have you observed them drinking out of this stream? 5 

6 A Yes, I have observed them drinking out of the stream. 

7 Q Has there been any bad effects to your cattle or to 

8 your milking herd because drinl~ing out of this stream? 

9 A Not to my kno' ledge, tl ere hasn't been . 

10 Q Have you had any sickneus in your cattle attributable 

11 to this uater? 

12 A No, 1~e haven 1 t . 

13 Q And have your cattle been drinking out of this stream 

14 since April when the new plant, tbe Holy Cross Creamery plant 

15 started dumping into this stream? 

16 A Yes . On the other farm the barn vJhere the cattle 

17 are is about 20 feet :from tl e creek \Jhere they drinl{ out of. 
if 

18 Q I will ask you, I~ . Heiderscheit,Ayou are familiar, 

19 have personal lrnm"lledge of most of this distance traver·sed 

20 by this stream? 

21 

22 

23 

24 

25 

A Yes . 

Q ~Jere you born and raised right in this area? 

A Hell, T 1•1as born about a quar•ter of a mile east of Ho y 

Cross, but I have lived dovJn in this area for 25 years, 2"" years, 

I e;ueSSo 
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Q 

A 

And, you, of course, know Mr . Ellerbacr and r~. Simon. 

Yes, I do . 

Q And are you familiar uith their land, have yo1 person~lly 

been on their land? 

A Yes, I have been on it . 

Q 

A 

Q 

Tlis stream that I am talking about? 

That ' s right . 

And do you know as a matter of fact that there are 

springs on tleir land in their >asture land? 

A 

Q 

A 

Yes, there is springs on it. 

And is there springs? 

Yes, there is springs in that area. 

Q And I have been talking about Mr. Ellerbach and 

~~ - Simon ' s land? 

A That ' s right . Tl1ere is springs on both of these 

men ' s land. 

Q And is the water readily available to cattle in 

this pasture land from these springs you have just spoke about. 

A Yes, there is . 

Q And this is also true of' Mr. Simon ' s land -- or 

cattle, whom he alleges to have to be fed from a well, had to 

be given water from a well, there is a definite s prinG in 

his land, is there not? 

A That ' s right . 

Q And isn ' t j_t a fact that you 1 ave drank water from thts 
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from this spr ing, from these sprinc;;s in the summer• as you 

were \Orking there in that field? 

A Yes . 

Q And \Jhy? 

A \ 'hy' because there is a good spring there, and I ~Jas 

dry . 

Q Tris iS good a • 
r~ne; ater, t is isn 1 t somet. ing "ou 

trie to o because ,j o·t 1:n tt t • 
.L earL1g, • 

~ ... ·_ t? 

~. , it is . .1ot. 

T' is is sometlinu tlat ou recall having done many 

years as you' ere down in tlat vicinity? 

A That ' s right . 

Q And lave you observed cattle of r~ . Simon ' s and 

Mr . Ellerbach 1 s actually drinling out of this tributary? 

A No, I don 1 t believe I ever have . I have seen the 

catt le in the pasture, but I haven ' t seen them drinking there . 

I lave been through trere when tl ey ·1as in thel"e . 

Q Do you recall if this stream is all gro\}n over 'Jitll 

vegetation? 

A Well, you mean - -

Q Is it full of 1.1ee6s or any variety of weeds? 

(Discussion off the record) 

T.~.!E COMJvliSSIONli.:{: Do you recall tr.at question? 

A Tr ere \'Jas ,,eeds until tLe flood uent and tore tLem 

a l l do1n. 
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1 Q And there is quite an area of 1 ater run-off, icn.' t 

2 here? There is a rough, hilly place Htich drains into t i 

3 creek from some distance back on each side, isn ' t tlat correct? 

4 A Yes, there is a lot of uater goes through when it 

5 rains . 

6 \'Jhen you get any kind of a rain, you would get a prettY, 

7 ood run - off of \>Jater down through t! at area, isn 1 t that right? 

8 A That ' s righto 

9 CROSS EXAMIITATION 

10 By Hr . Bianco: 

11 Q 

12 farm? 

13 

14 

15 

16 

17 

A 

A 

Q 

A 

~1r . Heiderscheit, bm1 many acres are there in your 

Ue have 270 acres . 

THE CO!i!MISSIONErl: Louder. 

270 acres . 

Is that a l l in one piece? 

Ho, there is - - there is a 20 acre tract over in a, 

18 ell, taken off of the Simon farm . 

19 Q Now, I think you have told me your farm is located 

20 in this area of Sec tion 28, where this small stream joins the 

21 tributary we are tallcing about, is that right? 

22 A v!ell, this is High\'Jay f" 2 
::..> ' 

and there is a school house 

23 p • J.n here '1here it comes do"'n in here . I Hill join just exactl 

24 Q Is there -- this is a '1hole section here, you understa 

25 his is 640 acres . 

--
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This isn ' t square Jm'n in here . 

It isn 1 t square down in that country? 

1 

2 

3 

A 

Q 

A I don ' t think so . Our land runs for, I think -- this 

4 is hilly ground do\ln in there. Our land runs for, I thinl it's 

5 a mile dov1n this \Jay, and over and back up, and then up an 80 

6 and oo -- and up in here is Hhere there is a "V", 20 acres tnat 

1 is cut in a "V" . This is 80 acl'eS cut through there . 

8 Okay. 

9 A And then this stream runs througr. dlfferent places. 

10 Q NO\IJ, tell me this: Is tre LeGrand farm norther south 

11 of your land? 

12 A South . 

13 Q South . All right. Is the Simon farm north or south 

14 of your land? 

15 A Ue11, it 1 s south and in bet\1een I suppose you would 

16 call it . He have land and then he has some and then ue have 

17 some. His is on the south side, that ' s right . 

18 Q Now, this tributary runs through the Simon farm and 

19 your farm and tre LeGrand farm, doesn ' t it? 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

That ' s right . 

NovJ, is the E1lerbach farm nor•th of your land? 

It ' s south. 

\Jhat? 

Oh, it ' s north, yes, that ' s right . 

North? 



1 A North11est, I guess you uould call it. 

2 Q IJow, 11here is thic JOU said you drank t! is v1ate.r ou ... 

3 of the ~tream? 

4 A \·/ell, just after tbe creek leaves our land, it goes 

5 down about 100 feet, maybe a little more, and there is a 

6 spring coming out of the hillside running into this stream. 

7 

8 

9 

Q 

A 

Q 

You drank the spring \Jater, not the stream 'iater? 

Yes, spring water. 

You didn ' t drink the \ater' in this stream? 

u3 

10 A No, I didn't drinl no uater in the stream, I drank out 

11 of the spring. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR . BIANCO: That is all. 

I~L DEGNAN: That io all, tllank you. 

(Hitness excused.) 

VINCEI!T SCHIELTZ 

\Jas called as a '1i tness on be .. alf of the (state, and being first 

duly s'1orn by t:te Co~issione ", \las examined and testified 

as follows: 

DIRECT EXAMINATION 

By Mr • Deg:nan : 

Q Would you state your name, please? 

A Vincent Schieltz. 

Q Mr. Schieltz, you have a farm along this tributary 

25 He are speaking about this morning? 



1 A Yes . 

2 THE COl\ IISSIONE .. : You said yes? 

A Ye .... 3 

4 THE COriiVJISSIONE.l: You bad better talk up pretty 

5 good lere, Jlease . 

6 (By I.!r . Degnan) And is it a fact then that the 

7 creamery bougtt a piece of your' land in order• to co .. lSt.L'uct a 

8 neH crea cry? 

9 

10 

11 

12 

13 

14 

15 

A That ' s right . 

So your land 1~ t e firct land right adjacent to 

the creamery, is that right? 

A Yes . 

Q And you have c;t dairy hera? 

A Yes ~ 

And u.oes any of your coJS drink out of t:is stream 

16 a it e;oe..., thl'ough your lan ? 

17 

18 

A 

Q 

v _es . 

And did you also rave cattle which cou 1d drink out of his 

19 str1eam during the time that tl e old creamery 1vas in o",ex·ation? 

20 A Yes. 

21 Q 

22 is other water in the )asture land of tr.e complainants, lh.1. 

23 Simon and I...r . E1lei'bacr., otLer tran tl e strean? 

24 A Yes . 

25 Q Other than tlis t~lbutary? 



1 

2 

3 

4 

5 

A 

Schieltz? 

A 

Q 

1")5 

Ttere is springs in tlere . 

Ancl hou long have you lived in tl at vicinity, I'1r. 

Since 1934 . 

And are you familiar with the land generally, at least 

6 tlle nortll half of this area we are tallcing about this morning? 

7 

8 

A 

Q 

Yes . 

.m1 far would yo1 say t e buildings of I~ . Ellerbach ' s 

9 are from this tributary? 

10 

11 

12 

13 

14 

1::> 

A Oh, I uould say 1, oo O-" eleven hundred feet . 

Q And do you kno\'J about hm1 far the buildings of Mr . 

Simon ' s are from this trib~tary? 

A That is about the same. 

Q About the same? 

A Ye~ . 

16 I~~ . DEGNAN: I rave no furthe~ questions . 

17 C~OSS EXATiliNATION 

18 By f•.t!'. Bianco: 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

Q 

Nr . Schieltz, your farm is in Section 28, part of it? 

Yes . 

Hhere is the rest? 

In 20 and 21 . 

20 and 21? 

24 A Yes, it ' up here, and tl en it comes do\Jn this \~ay, 

25 my farm, just the corner, just like that (lndicating) . Just t e 
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-- - - - -- --

corner of it hits the stream. 

Q Just the corner of it hits the stream? 

A Yes . 

Q I see . So your cattle v1hen they drink out of the stream 

it is be1m11 Station 3 up there, is that correct 

A Yes . That ' s right . 

Q It v1ould be about, let's ~ee, that is a Section - -

about half a mile belou Stat·on 3 or a little more than a half 

of mile below Station 3? 

A Approximately, yeso 

Q (By Mr . Houser) Arc there any springs on your land 

that the cattle could drink from other than the tributaries, 

the str·eam 1r~Je are tall{ing about? 

A No. 

Q No springs at all? 

A No . 

REDirtECT EXA~ITNATION 

By Mr . Degnan: 

Q ~· . Schieltz, then in order that we keep the location of 

the people stra:i.ght that ovJn land on the tributary, is it 

t:'ue that belov.J this point v1:r.e.C'e your land joins the stream, 

on the boundary between Section 28 and 29, that this again, 

the neighboring farm vo~hich .:.s oHned by IIr. Ellerbach, he is sot tr .. 

of you? 

A \Jell, east and soutl, ·1e say . 
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2 

3 

4 

Q And hi s cattl e couldn ' t possibly eet to tlis stream 

unless it Has beloH the point which you indicated is the 

" intersecting pl ace where your l and joins the stream? 

A Yes . 

5 ~rrt . DEGNAN: No further questions . 

6 RECROSS EXAMINATION 

7 By r~ . Bi anco: 

8 Q You don ' t drink out of that stream, do you, r~ . 

9 Schiel tz? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No , onl y a spring . 

(Witness excused . ) 

NICK LP.GRAND 

vJas cal led as a 11 i tness on behalf of the Offenders , and being 

first dul y suorn by the Connnissioner, was examined and 

testified as ftilm~s : 

DIRECT EXAMINATION 

By I 1r • Degnan : 

0 
" 

You are IVlr . Nick LeGrand? 

A Yes . 

Q You a l so live on this tributary we are speakine about 

this morn·i ng? 

A Yes . 

Q And I~ . LeGrand, do you live south of Mr . Simon? 

A Yes, I live south . 

7 



1 Q And do you have a dairy herd? 

2 A Yes, that 1 s l.&Jhere mine all drink out of . 

3 Q And it ' s also true that you do not patronize the 

4 creamery that is here in quest i on this morning? 

5 

6 

A 

Q 

No . 

And is it true that you llere asked to sign this 

7 petition or a similar petition? 

8 A Yes . 

9 Q And you refused to sign this? 

10 A I refused to sign it . 

11 THE COl\1MISSIONER: upeak louder, please . 

12 Q Mr . LeGrand, you say you have a dairy herd? 

13 A Yes . 

14 Q And do your cows drink out of this tributary? 

£8 

15 A That is the only water they got in the daytime • J.n that 

16 asture . 

17 Q And have you had any ill effects to your herd because 

18 of tle fact that they drink from this tributary? 

19 A 1~ell, not that I l<nmJ of . I never had no veterinary 

20 out ox· nothing . 

21 Q And isn ' t it a fact that for one reason or another, 

22 your dairy herd produced better this past summer than it had 

23 previously? 

A Yes , they done pretty good, an~~ay . 

25 Q They did better than tLe~r had been do:tng? 
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A 

Q 

Yes. 

And you aren.' t saying that this is because they lrink 

this Hater? 

A vlell, they have to drink that 1-~ater•. That is the only 

water they got . 

Q 

A 

That is the uater they v~ere drinking? 

Yes . Yes, in the laytime. 

Q Im:, do you knov' tr e ap roximate distance of J'I'Ir . Simon's 

d'Jelling and farm building from this tributary? 

A No, I never walked dm'1n that lane. I really don't know. 

MR. DEGNI\N: No further• questions. 

CilOSS ECAIVIINATION 

By IVlr . Bianco: 

Q Just one question, Ilr. LeGrand. I just lrind of what 

to get the location of your farm a little clearer . T~is is 

the Section line here between 28 and 33. Nm , just uhere is 

your farm in refere~ to Section 23? 

A Hell, mine is 33, it must be in here. 

Q Is part of your land in Section 33? 

A 

Q 

A 

I think most of it is . 

Most of it? 

I think most all of it is. 

Q I see. So you are dovJn r ere bet\Jeen Station 1~ and 

tl e Section line betueen Sectio.1s 2 and 33, is tl at correct? 

A Yes . 
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1 REDIRECT EXAMINATION 

2 By ~~ . Degnan : 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

23 

24 

25 

Q Do you knovJ whether, fvir . LeGrand, your neighbor, 

Mr . Schieltz, to the southeast of you, --

A Yes . 

Q ~~hetl1e.n te sold land to the Dubuque Conservation 

Commission for some kind of a pro osed park? 

A No, that is a difZ •ent S l.ieltz . 

Q Tlis is a dif"e t Scl l 1t~? 

A J.
1 i~ fell m r , '~arl u ~Lleltz, ne just bout:;l t tl i 

far 1 not t oo long auo. 

" 
Tr en tLis is a fa ,m .., till f'..ll,tl er south which Las 

beP-n purchased? 

A Yes, Carl S('hieltz is ne::~t to me, and then the ~ ar' • 

rm. DEGWAN: ~o furtler questions . 

I L BIANCO: Notl in[; fu.2t er . 

(t:!.tness excur-ed.) 

IVIR. DEGNAN: We have no further witnesses, Dr . 

Zimmerer , in view of the t:lme and all, we are not r;oine to 

h. . BIA~CO: 1: . 

TIE COJ11.IHISSIONE1: Do .~ou, ;Ir. Degman? 

IlR. DEGNAN: All i' ~ iSl to say is that it .:.s the 
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1 feelinG of the people that re..J.L ')sent tl is creamery tLat thi~ ha 

2 been brought about as a mild prejudice on the part of the 

3 people 11ho have made this complaint. Je don 1 t think that it is 

4 based on fact, and we don ' t think tlat they can substantitate 

5 their alleBations that this has been a nuisance, and been 

6 detrimental to them in any way . It is kind of a crank thing 

7 in our opinion . 'Phat is all . 

8 TP.E COHFITSSIOHE!L: Any rebuttal . 

9 

10 

Iffi. BIANCO: No. 

THE COTTI\TI:SSIONE.\.: After I have revim:ed the 

11 transcript and given this men."' e consideration, I 11ill be ready 

12 to Give an order if I find tbat it is indicated. In the 

13 meant ine, I will hold it in abeyance and He will stand adj ourne . 

14 IVIR. DEGNAH: Dr. 'immerer, ·would it be appropriate to 

15 submit briefs? 

16 

17 

18 

19 1 

20 

01 

THE COI~ISSIONE..~: Yes, you may. 

1\iLL DEGN~.iiN: Thank you. 

(Whereupon, at 12:45 a.m., the meeting is adjourned) 
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