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INTRODUCTION

The relationship between lowa’s roads and
drainage developed when rural roads were originally
constructed. The land parallel to roadways was
excavated to create road embankments. The resulting
ditches provided an outlet for shallow tiles to drain
nearby fields for farming.

lowa’s climate and terrain are nearly ideal for
farming, and more than 90 percent of the land suits the
purpose. Much of the land, however, needs to be
artificially drained to achieve maximum productivity.
Most of this drainage has been accomplished with an
extensive network of levees, open ditches, and
underground tiles. The U.S. Census Bureau estimated
that as early as 1920 approximately nine million acres
of lowa farm land had been artificially drained or
needed to be.

Couple this drainage system with lowa’s extensive
surface transportation system—approximately 100,000
miles of roads and streets, 90,000 on local systems—
and potential for conflicts will naturally arise. This is
particularly true with urban expansion resulting in
residential and commercial development of rural land.

Drainage laws

lowa relies on a broad system of drainage-related
laws established in several forms: common law,
statutory law, and case law. For many aspects of
drainage law, however, specific legal rules are not
available.

Most of the pertinent legal precepts were estab-
lished early in the twentieth century. Some, as with
case law, may be more precisely defined even today.
Federal statutes further define requirements regarding
drainage of rural lands.

In general, perpetuating natural drainage is the
recommended course of action. Essentially, water runs
down hill, so it's natural that downstream or lower land
receives drainage from upstream or higher land. lowa
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courts have ruled that lower lands are obligated to
receive all natural drainage and cannot obstruct that
natural flow to the detriment of upstream property.

Property owners can make reasonable drainage
improvements to their land, even if they have some
effects on neighboring property. But the courts may
consider other improvements unreasonable, and may
consequently assess damages and/or order the
improvement removed.

Under lowa common law precepts, cities and
counties have the same rights and obligations as
private citizens in the control and disposition of
drainage. Cities and counties are also subject to the
same liabilities. Public agencies, however, are gener-
ally held to higher standards than private interests.

Definitive solutions to all conflicts won’t be found in
established law. To avoid conflict and potential liability
over drainage issues, agencies should always look for
solutions and opportunities for cooperative action with
other jurisdictions and property owners. Common
sense, good judgement, and a cooperative problem-
solving approach will serve agencies well.

About this manual

This manual contains summaries of and references
to the laws most relevant to drainage in lowa. It also
includes frequently asked questions about transporta-
tion agencies’ responsibilities related to drainage.
Typical policies and agreement forms used by agen-
cies to address drainage issues are illustrated and a
glossary of common terms is included.
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DISCLAIMER

This manual should not be considered a substitute
for legal advice. Counsel from a qualified attorney
should be sought whenever solutions to specific legal
controversies cannot be readily determined. Opinions
presented are those of the contributors and authors
only and should not be used as the basis for legal
decisions.

This manual references the 2003 lowa Code and
the 2004 Administrative Code. It does not contain all
the laws and regulations that may affect a specific
situation. Users should check for any recent revisions
in the code.
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OBSERVATIONS OF A DRAINAGE ATTORNEY

By James W. Hudson, Attorney at Law

Editor’s note: James Hudson has more than 50
years of experience as an attorney dealing with
drainage law. Since 1951 he has represented supervi-
sors, trustees, and landowners in more than half the
counties in northern lowa. These observations result
from that experience.

Old common law

A drainage district as we know it in lowa did not
exist under the old common law. The old common law
water law was very general but also somewhat
restrictive and did not permit landowners to properly
utilize the potential of their land. Basically, the courts
did not permit much alteration of a natural water-
course. A dominant landowner, being a landowner of
higher elevation, was entitled to drain his water onto
the lands of the servient landowner, being the lower in
elevation. The dominant landowner could not increase
the flow or divert the flow in or out of the natural
watercourse. The servient landowner could not
obstruct the flow of water, and a person could not
divert water out of or into another watercourse.

Laws pertaining to drainage districts

The lowa Legislature first adopted statutes describ-
ing and defining a drainage district in about 1890. The
lowa Constitution was amended in 1908 specifically
providing drainage districts with the authority neces-
sary to carry out the purposes of drainage districts as
provided by statute. Drainage districts have the right of
eminent domain to acquire lands for the public purpose
of establishing and maintaining drainage district
facilities.

Over the years the drainage statutes have been
amended and expanded in many areas. | have
participated in the recommendation of many of these
amendments to the statutes.

For many years, the law for drainage districts
existed in 13 chapters—Chapters 455-467 of the Code
of lowa. About twenty years ago the legislature decided
to consolidate those thirteen chapters into one,
namely, Chapter 468. The consolidation resulted in
confusion for the many people who seek a specific
statute in the chapter containing nearly 500 sections.

Drainage district basics

A drainage district is not required to follow the
natural watercourse and can divert water in or out of a
natural watercourse if it is more efficient in the man-
agement of the drainage of water. Ordinarily, however,
a drainage district is established along watershed lines
since the natural watersheds collect much of the
surface water.

Wetlands and drainage districts

It has been said that over 90 percent of the
wetlands in the state of lowa have been drained. This
is perhaps true, and the establishment and existence
of drainage districts has probably contributed to the
draining of the great majority of said wetlands. Drain-
age districts have drained some wetlands as have
individual landowners who acquired outlets from a
drainage district. By virtue of the drainage of these
lands, the agricultural economy in the state of lowa has
been greatly enhanced.

Establishing a drainage district

Two or more landowners can petition to establish a
drainage district by filing a petition with the county
auditor’s office and the board of supervisors in the
county where the district is located. The basic purpose
is to provide facilities for draining the excess water in a
watershed area. All lands within the watershed area
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that are benefited by the drainage facilities are
included in the drainage district and are assessed for
drainage taxes accordingly.

When a drainage district is first established, the
board of supervisors serves as trustee for the district.
After the district has been legally established, the
landowners in the district may petition the county
auditor to call for a special election to elect three
trustees from the membership of the landowners in the
district. If the trustees election is completed, the three
trustees take over the administration of the drainage
district and the supervisors are relieved of further
responsibility. The trustees must, of course, follow the
exact same statutes that the supervisors follow under
Chapter 468 of the Code of lowa.

Tax assessments

In most drainage districts, the method of classifica-
tion of the assessment is referred to as the relative
benefit method of assessment. To arrive at this
schedule of assessment, the board of supervisors
appoints a classification commission consisting of a
qualified engineer and two landowners, neither of
whom can own land or be interested in lands in the
drainage district. That commission reviews the lands in
the district and arrives at a classification and assess-
ment schedule.

The statute provides that the land having the
greatest need for drainage would be taxed on the basis
of 100 percent and other lands in relation thereto. The
classification is done by 40 acre tracts or fraction
thereof, and each tract of land has a separate classifi-
cation. In addition to the need factor, the classification
commission also considers two proximity factors:

1. The distance of the 40 acre tract from the

drainage facility for which it is being classified.
2.How much of the district facility is necessary to
provide an outlet for the tract of land.

The commission also considers other factors such
as the type of soil—some soils require more drainage
than others—and can consider any other special
factors with a bearing on the benefit to the land by
virtue of the existence and maintenance of the drain-
age district facility.

The classification and assessment of a tract of land
does not depend on the landowner’s use of the
drainage facility. Rather, the basis for assessment is
the availability of the outlet for drainage, not the
utilization of an outlet. If there is modification in the
facility which is the basis for the assessment, it is
possible for the supervisors to reclassify a district
reflecting any change of benefit which might result.

No federal or state funds are used for drainage
districts, although there are occasional exceptions. In
1993, due to excessively heavy rainfall, some drainage
district ditches incurred flood damage. Some drainage
districts received Federal Emergency Management
Administration funds for partial reimbursement for
needed repairs. The state of lowa also partially
reimbursed some counties for the cost of drainage
district projects which were designed solely to provide
alternate outlets to allow existing agricultural drainage
wells to be closed.

Drainage district projects

The two basic types of drainage projects are repairs
and improvements. Generally, a repair is defined for
drainage purposes as that work which is necessary to
restore the facility to its original design or intended
efficiency. If the project is a repair, the supervisors
have a mandatory duty to perform it. According to
statute, the supervisors shall maintain the district
facilities in a reasonable state of repair. If the board of
supervisors fails to maintain that appropriate repair
status, any one landowner in the district can petition



the court in that county to compel the board to make
the repair.

An improvement usually consists of work that would
enhance or enlarge the district facility. Pursuing an
improvement is at the discretion of the board.

Right of remonstrance

There is a right of remonstrance available to
landowners when a new drainage district is proposed
for establishment. A majority of the landowners in the
district must comply with the remonstrance provision,
and they must own at least 70 percent of the total land
in the district. If the remonstrance provision is met by
the landowners, then the supervisors must terminate
that procedure and pay for preliminary expenses of the
bond furnished by the petitioners.

Before January 1957, this right of remonstrance
only applied to a new district. In January 1957 a
committee appointed by the legislature and governor
filed a report with the legislature about a new water law
and revisions in the drainage law. The report recom-
mended that the right of remonstrance also applies to
an improvement in a drainage district if the costs of the
improvement exceeded the original cost of the drain-
age district. Therefore, under current law, if an
improvement is proposed by the board which exceeds
the original cost of the district, the landowners can
terminate that procedure by filing a remonstrance.

Drainage subdistrict

In the event a landowner has land that is separated
from the main drainage district or watercourse by the
land of others and they cannot agree to terms and
conditions for crossing their lands to obtain the outlet
into the drainage facility, that landowner can file a
petition for a subdrainage district.
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When the petition is filed with the board of supervi-
sors, the board appoints an engineer and goes through
the same process for the establishment of a
subdrainage district as for a regular drainage district.
The new subdistrict also includes the intervening lands
so that they all pay according to their respective
benefit. The fact that a subdrainage district is available
to an outlying landowner usually prompts the interven-
ing landowners to be more compatible and usually
results in the landowners entering into a written
agreement providing for the outlying landowners to
have access to the district facility.

Annexation

Occasionally the board finds that lands outside a
drainage district are benefiting from the district
facilities. In such cases, the board can go through a
procedure to annex those lands to the district. In that
way all who benefit from the drainage district facilities
also help pay for their maintenance.

Dissolution

In order to dissolve a drainage district, there are
two conditions which must exist:
1. The drainage district must be solvent and all
obligations of the district paid.
2.The board must find that there is no longer any
need to maintain the facilities of the drainage
district.
As a practical matter, this condition seldom exists
as the land usually does not lose its need for drainage.

Appeals

By statute, anytime a landowner is aggrieved by the
final action of the board of supervisors or board of
trustees in regard to drainage district procedure, the
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landowner has the right to appeal the board’s decision
to the district court in the county where the district is
located. The landowner must follow a specific proce-
dure to have a successful appeal. The drainage statute
also provides that this particular procedure shall be the
exclusive remedy for a landowner who is aggrieved by
a final action of the board of supervisors. This right of
appeal and procedure for appeal is part of the due
process of law which the lowa Constitution and the
United States Constitution provide for persons.

Drainage district immunity

For many years governmental entities had immunity
which provided that they could not be found liable for
damages for negligence. In 1968 the lowa Legislature
modified the governmental immunity statute and
removed immunity from most governmental entities.
Drainage districts, however, maintained their immunity
against claims for negligence and damages. While this
does not affect the landowner’s right to appeal to the
court for any final action of the board, it does protect
drainage districts from much litigation for negligence.

Note to public officials

Public officials working with drainage districts in
lowa should be aware of the potential conflict that can
occur between the purpose of drainage districts and
the focus of federal wetland programs. Some drainage
districts have been requested to enter into agreements
with certain state and federal agencies to remove or
discontinue certain drainage facilities to permit
collection and/or diversion of water to enhance or
establish a wetland. In one instance, the Department of
Natural Resources (DNR) installed a long dike across
an open ditch in an established district. The dike acted
as a dam to stop the flow of water in that drainage
area. The dam was installed without any contact

between the DNR and the county board of supervisors
or the board that had jurisdiction over the drainage
district. This action could be in violation of the district's
legal rights and easement for the ditch. As of this
writing, this matter has not been resolved and the dam
still retards the flow of drainage.

If efforts are made by governmental agencies to
seek agreements or legislative changes to permit
modification of drainage district facilities to enhance or
create wetlands, supervisors and/or trustees of
drainage districts should be fully advised by competent
independent drainage engineers and drainage
attorneys before entering into any such agreement or
proposed legislation to ascertain that the rights of the
drainage district and member landowners are pro-
tected.

Disclaimer

This article does not intend to cover all of the
possible problems or conflicts which can arise regard-
ing drainage districts in lowa, but it is intended to alert
persons working with drainage districts to be aware of
rights under the Code of lowa and urge that competent
advice be sought before relinquishing any of the rights
of the legal drainage district.
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FREQUENTLY ASKED QUESTIONS

Introduction work associated with reimbursement. However, the

landowner’s contractor must ensure that his or her

The following list of frequently asked questions work will not hamper the construction schedule or

about drainage and related issues is presented for contract administration.

reference. It should not be considered totally conclu-
sive. Additional advice and investigation may be . .
What are agency/private property owner responsi-
warranted in specific circumstances. _— S . .
bilities for tile installation and/or maintenance,
whether in a drainage district or not?

Tile Lines—Installation The courts have generally found that higher land

owners have the right to discharge water upon

For construction and maintenance activities, lower land, whether it is surface water or from a
should drainage improvements such as tile con- natural watercourse, either open or tiled. However,
nections be placed on private property or public a landowner may not substitute a tile drain for an
right-of-way? open ditch if drainage from adjoining lands is

If the modifications will primarily benefit an adjacent rendered less efficient.

property owner, future ownership and maintenance

will probably be that owner’s responsibility. In those General principles pertaining to surface water

instances, location on private property is recom- drainage are equally applicable to drainage of

mended even if the public agency is obligated for underground water collected by tiling. So the

N . responsibilities of lower land owners for mainte-
initial cost of the improvement.
nance of tile lines would be similar to those

) L . described earlier for open ditches.
What references are available for designing tile

systems and connections? In a drainage district, maintenance responsibilities

The lowa Drainage Guide (Special Report 13, are undertaken by the Board of Supervisors or

Cooperative Extension Service, lowa State Univer- district trustees.

sity, March, 1997) is an excellent reference. The

Natural Resources Conservation Service (NRCS) When designing crossroad pipes for tile exten-

provides valuable advice. NRCS assistance may sions, what dimension should the pipes be?

add credibility to any modifications of existing tile See the lowa Drainage Guide for design guidance.

lines. The NRCS web site is www.ia.nrcs.usda.gov. I L .
Allow extra capacity in anticipation of possible

future changes in land use. If possible, avoid

For a construction or maintenance project, can a inverted siphons because of their propensity for

landowner hire a contractor to make necessary siltation and resultant maintenance.
revisions to atile system with reimbursement by

the road agency?

Yes, and in some instances this may be advanta-
geous for all parties. A concise agreement with the
property owner must be negotiated prior to any
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Frequently Asked Questions

What steps can be taken to reduce potential future

maintenance for tile crossings of public roads?

Access tees can be installed at the ROW line to

permit inspection of tile, identification of standing

water and siltation, and performance of needed
cleaning. This may be especially important for

paved roads where open cutting for maintenance is

costly. Agencies may also want to consider
requiring encasement pipes for tile crossings of
major roads.

If several small, closely spaced
tiles are encountered, can
these be combined into a
single larger pipe to cross the Tile
roadway?

Yes, but it may be difficult to
properly redistribute tile flow
at the outlet of the combined
pipe, especially if the up-
stream pipes have differing
heads driving the flow. Design
a junction box with a weir for
each outlet tile. If the junction
box is constructed level,
proper redistribution of flow
among the outlet tiles should
result. See Figure 1.

What is a “riser” and how is it Flgure 1

ROW

PLAN VIEW
Shoulder Roadway

Foreslope
Ditch bottom

Und

T

ROW
Abandoned tile  (Right of way)
erground pipe

used?

Arriser is an upstream termination of a tile line to

allow for inspection and cleaning. Risers are often
installed when a tile line is severed due to roadway
construction. Incoming drainage from the upstream
tile may be outlet into an open ditch or intercepted
by a lateral line. The down stream tile is terminated
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Frequently Asked Questions

at the right-of-way line with a
riser, as shown in Figure 2. (A
cap prevents debris or animal
intrusion.)

What is a “standpipe” and how is
it used?

A standpipe is a vertically
installed pipe from a tile line to
the ground surface (Figure 3). In
case of a downstream blockage,
standpipes allow water in the tile
an outlet to the surface.
Sometimes the term “standpipe”
actually refers to a “riser” (see
above). (A screen at the
standpipe inlet retards debris
and animal intrusion.)

What is the required depth for a
tile line? What steps are avail-
able if the road ditch elevation
does not provide that much

cover?

A depth of 3 to 5 feet is recom-
mended by the lowa Drainage
Guide. If a minimum cover is not
available, a lateral pipe below
the ditch bottom to a suitable
outlet might be feasible. See
Figure 4.
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Frequently Asked Questions

When should a tile line be made to outlet into a
road ditch?

This action is not recommended in most situations
because a poorly draining ditch and possible future
maintenance may result. A minimum of one foot of

fall should be available at the outlet. It may be

necessary to provide a lateral drain to accommo-

date the tile flow.

How can surface drainage be inlet
to an existing downstream tile?

Drainage in an open ditch can be
conveyed into a downstream tile
by an intake, preferably installed
on private property and supple-
mented with a dike to prevent
surface drainage from flowing
onto the adjacent field. Stone
sumps and beehive intakes used
for this purpose may become
clogged with silt or debris and
become a maintenance issue.
See Figures 5 and 6.

If an agency constructs a drainage
improvement, can part of the cost
be assessed to benefited adjacent
lands?

Generally no, except by mutual

Natural ground Outlet

Roadway

Intake Dike

_ Drainage
R —— (Water flow)
—,

Crossroad ’ --'""::::Z::::::::'
pipe culvert Ny
Abandoned tile ROW
(Right of way)
Figure 5
Culvert ROW
Roadway ] Natural

ground

Ditch bottom  Erosion
stone

Figure 6 Tile

agreement. However lowa Code sections 468.335-

345 provide for the establishment of a “highway

drainage district” wherein a procedure is described

to identify benefited lands for proposed highway

drainage improvements and determine the relative

benefits.
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Frequently Asked Questions

Tile Lines—Maintenance specifications must be followed in making the

connection.

Who is responsible for maintenance of atile

system after modification? Property owners may also request a public agency

to install culverts or tiles under roads to drain

On private property, the landowner would assume ) ) )
property. Cost for these improvements is paid by

maintenance for all parts of the system. Within an . .
the public agency. Usually a formal process is

established drainage district, the governing board . .
g g g followed to accomplish this work, unless an

would assume maintenance responsibilities. Within .
informal agreement can be reached. See Code

ublic right-of-way, the controlling agency is . .
P 9 Y g agency Section 468-Subchapter V for description of

enerally responsible for maintenance. o . .
d yresp individual drainage rights.

What is an agency’s responsibility for continuing s .
What are agency responsibilities for maintenance

tile lines across public right-of-way, both inside o . .
P g y of parallel tile lines in roadway right of way?

and outside an established drainage district?

lowa Code Section 468.622 requires a highway
agency to accept responsibility for the initial cost
and maintenance of tile or ditch extensions across
the right-of-way. This section allows a property
owner the right to enter on public right-of-way to
connect a drain or ditch to existing drains or ditches
along or across the highway. However, only
“natural” drainage is required to be accepted by the
public agency. Property owners cannot increase the
volume of flow if that would cause damages
downstream, and the direction of flow cannot be
changed.

It is not the agency’s authority or responsibility to
determine whether or not downstream damages
might occur from this action. The duty to prove
damages is that of the downstream owner, and
mitigation of those damages is the responsibility of
the upstream owner.

If within a drainage district, the project engineer
designing the drainage improvement must provide
specifications. If outside a drainage district, the
highway right-of-way must be restored to accept-

able conditions, and the agency engineer’s

Although lowa Code section 468.622 requires a
highway agency to accept responsibility for the
initial cost and maintenance of tile or ditch exten-
sions across the right of way, the code does not
address those responsibilities when related to
parallel tile lines. Since most parallel tile lines were
installed many years ago, maintenance is the major
issue to be addressed. Several situations could be
considered:

Is the required maintenance the result of an
improvement to the roadway? If so, that mainte-
nance could be the responsibility of the road
agency.

If deterioration has occurred naturally and the tile
line is within a drainage district, maintenance costs
could be the responsibility of the district. The road
agency would have been assessed for the initial
installation costs.

If the line is not in a drainage district, the road
agency may have responsibility for some mainte-
nance costs, as described in lowa Code Section
468.622, but not necessarily for the entire reach of
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Frequently Asked Questions

Landowner Rights and
Responsibilities

the parallel tile line. Perhaps out-letting to an open
ditch would be possible, or a direct crossing could
be installed to replace the parallel line. However a

direct crossing could be costly where existing What rights do upstream and downstream land-

buried utility lines and paved roadway are involved. owners have regarding drainage?

. ) ) In general, the lowa Code and courts have held that
A road agency should address these situations in a )
) o ) . upstream landowners may outlet drainage onto
written policy, if possible. As allowed in 468.622,
. o downstream property, and downstream owners
agency-derived specifications must be followed ] o ]
. ) o must accept all natural drainage within certain
when extending tile or ditches across public right- o - ) ]
_ ) limitations. Refer to additional discussion of
of-way. In all such situations, the agency should ) )
i . ) dominant (upstream) and servient (downstream)
base the final decision on what is best for the road i ] ) )
. rights in the article “Drainage Easements and
and general public. o
Agreements” in this manual.

Can aroad agency block tile lines that cross the ) )
) If a property owner obstructs drainage, willfully or
right-of-way? ]
not, what are possible recourses for upstream
No. Any tile lines or ditches must be extended to owners?
provide a suitable outlet, across the roadway if
Courts have held that landowners have a duty to
necessary, and the cost of that work must be borne ) ] )
. . keep ditches on their property running openly and
by the agency. See discussion of lowa Code )
_ . . ) free from obstruction. Furthermore, blockage that
Section 468.622 in the legal section of this manual. )
unreasonably obstructs a time honored flowage

system from upstream land is an enjoinable

May a road agency choose to outlet a tile line into a . . )
nuisance. Upstream owners may seek an injunction

ditch in lieu of extending the tile under aroad? .
from the courts to require a downstream owner to

Yes. lowa Code 468.621 allows this option. remove an obstruction, but it must be shown that

However, some agencies have established policies substantial damages, real or potential, will result if

to continue subsurface drainage in tiles if preferred
by the downstream landowner. Tile lines can be
made to outlet in a right-of-way ditch if the flow is
conveyed to an established waterway before
returning to private property. Take care, however,
that natural drainage patterns are not violated by

this action.

action is not taken. In a drainage district, willful
obstruction of a ditch, drain, or watercourse is
considered a serious misdemeanor and the
governing body has authority to repair the obstruc-
tion after due notice to the person or persons who
caused the blockage. Refer to lowa Code Chapter
468 for details.



Do “water rights” exist for property owners? Can
alleged well damage due to groundwater draw-
down be assessed to activities by others?

An owner has the right to “reasonable” use of
property. In the case of subsurface water, an owner
can utilize that resource for the benefit of agricul-
ture, manufacturing, irrigation, etc., pursuant to the
reasonable use of the property even if that inter-
feres with underground waters of neighbors.
However, the definition of “reasonable” may vary
from case to case. Highway construction that
includes a deep excavation that may adversely
affect underground water to the detriment of
adjacent owners might not be considered “reason-
able.”

Also refer to lowa Code Section 455B.281 and lowa
Administrative Code [567] Chapter 54 for informa-

tion about compensation for well interference.

Public Agency Obligations

What obligations do transportation agencies have
to downstream property owners if road construc-
tion concentrates flow from an existing waterway

into a culvert?

Agencies may not change either the volume of flow
or the manner of discharge so that it causes injury
to a downstream landowner. An upstream owner
may place additional water on the downstream
property if that action does not cause substantial
damage. However, an agency or upstream owner
may be responsible for any damages to down-
stream property caused by siltation, erosion due to
increased flow, or loss of use of property.
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What are the responsibilities of a public agency or
developer if their activities cause downstream
erosion or siltation on private property?

Riparian landowners are required to exercise
ordinary care in the use of property so as not to
cause damage to neighboring lands. If actions by
an upstream owner cause a substantial increase in
volume or change in the method of drainage, and
these changes result in actual damages such as a
deposit of silt, a downstream owner is entitled to
relief.

A public agency should not make improvements to
roads or structures that would accommodate
unlawful or diversionary acts by upstream owners
or developers.

Often a city may be asked to mitigate excess runoff
concentration that might occur as a result of
development. Several design techniques, called
“low impact development,” have evolved recently to
specifically address erosion problems. Advice on
these and other mitigation options are available
from the NRCS.

Refer to lowa Code Section 468 for legal responsi-
bilities in drainage districts.

Are counties responsible for removing silt from
right-of-way ditches? If so, can they assess part of
the cost to property owners?

The lowa Code and courts have consistently ruled
that maintenance of ditches in the right-of-way is
the responsibility of the agency having jurisdiction.
This would apply to removal of silt that might be
obstructing drainage. However, if the source of
silting is readily identifiable and accumulation is
causing an obstruction, agencies can seek to have
the condition abated through the courts. The most
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advisable action would be to seek an agreement to
address the situation with the property owner(s).

Another option would be to contact the NRCS for
assistance and advice. A soil loss complaint can be

from upstream land improvements? How about
providing and maintaining an outlet for formerly
un-drained land? Are downstream owners re-
quired to provide an outlet for ditches and/or tile
constructed to drain low-lying land?

filed with that agency.

What are the obligations of private property owners
and public agencies regarding the diversion of
drainage from the natural path? Is it necessary to
maintain historic diversions?

Numerous court rulings have addressed this issue,
generally finding that natural drainage cannot be
diverted by one landowner to the damage of others,
including decreased land value. (Two court deci-
sions of note are Sheker v. Machovec, 1908 and
Kaufmann v. Lenker, 1914.) Owners of higher land
may not collect and discharge water onto lower
land in such a manner as to cause a streambed to
be formed. Highway authorities cannot turn surface
water from the natural channel to the injury of
adjacent landowners. Openings must be placed in
roadway embankments to permit surface water to
continue in natural paths. However, some excep-
tions to diversion rules can be made if substantial
damages do not result.

lowa Code Section 306.27 describes allowable
diversions of drainage by governmental agencies
as part of certain roadway improvements. If
damage results from the improvements, compensa-
tion may be due.

Following an uncontested period of 10 years,
historic diversions may become “natural drainage
ways” by prescription. However, prescriptive rights
apply only to private ownership.

Is a public agency responsible to make drainage
improvements to accommodate increased flow

The state and counties are liable for the costs of
extending drainage improvements through road-
ways to achieve suitable outlets, which might
include freely discharging a tile drain to the surface.
Cities are not required to pay for crossings, but they
cannot deny the extension to a suitable outlet.
Included in these responsibilities is the obligation to
provide an outlet for un-drained lands. However,
downstream landowners are not required to provide
an outlet for ditches, but they must responsibly
maintain existing ditches and cannot obstruct
drainage.

lowa Code Sections 468.600-618 describe
procedures that enable upstream owners to
construct drains across downstream property to a
suitable outlet. This is commonly accomplished
through establishment of a drainage district. When
an existing drainage district facility is available as
an outlet, lowa Code sections 468.63—64 and
468.141 offer the option of establishing a sub-
drainage district to accomplish this.

What are an agency'’s responsibilities for maintain-
ing cattle passes?

According to lowa Code Section 320, maintenance
responsibilities for cattle passes (cattleways) are
primarily the property owner’s. Following contact
and negotiation with owners, if these structures are
no longer needed, agencies should consider
backfilling to eliminate a roadside hazard for
motorists. However, cattle passes may also serve
as drainage structures. In such cases, a smaller



diameter pipe could be inserted into the larger
structure prior to backfilling.

lowa Code Chapter 320 describes the responsibili-
ties of agencies and property owners in the
installation and maintenance of cattle passes.
Right-of-way agreements for highway improve-
ments may also stipulate specific conditions.

Drainage Records

What sources of records are available for reference
on drainage construction and maintenance issues,
such as locating existing tiles?

County recorders maintain a record of private drain
tile installations that have been filed voluntarily by
landowners. County auditors maintain drainage
district plans and records, and these plans may
show private tile locations. Individual drainage
districts may maintain records as well. Local NRCS
offices also have some records, especially for tile
lines installed with federal assistance over the past
several years. In addition, local tile contractors
often keep records of tile installations for landown-
ers’ information and to facilitate possible future
modifications.

Spills, Untreated Discharge

What liability does a road agency assume if a
roadway crash results in a hazardous material
release into a private ditch or tile system?

In general, the courts and lowa Code hold the
company or person who caused the spill to be
liable. Agency legal staff and the Department of
Natural Resources should be contacted to assure
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that clean up from a hazardous spill is handled by
the responsible party.

If untreated discharge from a sanitary (septic)
system is encountered in the right-of-way, what is
the best course of action?

When discovered, an active sanitary outlet on
public right-of-way should be documented and
reported to the local sanitation official or DNR for
action. lowa Code Section 455B.186 prohibits the
disposal of inadequately treated sewage into any
water of the state, including right-of-way ditches.
Consult local ordinances and polices for additional
restrictions.

What course of action is recommended to address
runoff from animal feedlots onto downstream
property?
A property owner who has suffered damages from
manure waste runoff from a neighboring feed lot
can bring action for abatement of a temporary
nuisance and seek injunctive relief and damages.

lowa Code Section 459.309 addresses minimum
requirements for manure control and Sections
459.310 and 459.311 describe minimum distance

requirements from water sources.

Entering Private Property

Can a public agency enter on private property to
restore outlet flow? If so, what is the recom-

mended process?

Condemnation measures may be undertaken for
maintenance and construction of roadways (lowa
Code Section 306.19). Persons in charge of
improvement or maintenance work on any highway
may enter upon adjoining lands for the purpose of
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removing natural channel obstructions that impede The lowa DOT Maintenance Division’s instructional
the flow of water (lowa Code Section 314.7). memorandum describes drainage district assess-
However, prior to exercising such a right, consulta- ments on primary highways.

tion with proper legal authorities is recommended.

Is drainage district membership included on

In a drainage district, the board of supervisors has abstracts for property?

authority to do whatever is necessary to restore a

. . - . No, drainage district membership, whether private
drainage improvement to the original capacity or

efficiency (lowa Code Sections 468.126 and or public, is not usually included on abstracts for
468.138). lowa Code Section 314.9 also allows

entry on private property after due notice for certain

property.

roadway construction-related activities.

Wetlands, Wildlife

Drainage Districts What procedures are required to restore a wetland

within an established drainage district?

How are assessments for drainage districts No specific procedures for establishing or restoring

determined? a wetland within a drainage district are known to

exist. However this action has been undertaken in
In general, property assessments are based on a
. some areas, with drainage district boards generall
calculated percentage of benefit for each 40 acres 9 9 y
) requiring notification, an engineering plan, and a
or less of land. The benefit relates to the value of q 9 9 gp
. . possible public meeting/hearing to review. An
the agricultural use as a result of the drainage
. - . example of a resolution for establishment of a
improvements. Poorly draining land would receive
. . wetland in a Greene County drainage district is
more benefit than well drained property. Other y 9
. - included in the appendix. Also, the lowa Drainage
factors can also be considered, such as proximity
. . . District Association has developed a template
to the ditch or tile constructed and distance from
. L agreement for use by its members when consider-
the outlet. Payment of drainage district assess- 9 4
. ing requests to establish wetlands within a drainage
ments are generally made with property taxes.

Several sections in lowa Code Chapter 468 district.

describe assessment procedures for drainage

districts, including the following: Can an agency or property owner remove a beaver

dam that is obstructing drainage?

e Section 468.25, assessment of damages in the If possible, property owners should seek approval
establishment of a district of the conservation officer prior to removing a

e Section 468.41, assessments for lateral ditches beaver dam because wild animals are owned by

e Section 468.48, notice of increase assessments the state (lowa Code Section 481.2) and the local

* Section 468.126, repairs officer in charge is the county conservation officer.

e Section 468.184, assessments in levees districts However, a den, lodge, or house of a fur bearing

e Section 468.586, assessment of costs in urban animal may be destroyed to protect property
areas

10



without written permission of the conservation
officer (lowa Code Section 481.90). This authority is
further described in Code Section 481A.87.

A beaver dam that obstructs drainage in an
established drainage district can be removed on
order from the district's governming board.

If a beaver dam is in an established wetland site, a
permit from the U.S. Corps of Engineers may be
needed prior to disturbance.

Sources

Corpus Juris Secundum: Complete Restatement of
the Entire American Law as Developed by All Reported
Cases. Waters Section 193, page 451. 1936.

“Field Tile Issues in Highway Construction.” lowa
DOT, Ames, lowa.

Hibbard, Dave, Polk County Assistant Attorney.

Model Drainage Manual 1991. American Associa-
tion of State Highway and Transportation Officials,
Washington, D.C., 1991.
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The following examples are presented for reference
in addressing similar situations. Unique issues in
specific instances may require modification of these
solutions or elimination from consideration. Appropriate
judgment should be applied in each circumstance.

Diverting Drainage

lowa Code Section 314.7 allows that public
agencies should use diligence in maintaining surface
flow of water in natural channels, and any turning of
natural drainage patterns must avoid injury to adjacent
property owners. In general, any diversion of surface
drainage from natural patterns is avoided by public
agencies during construction or maintenance activities.
However, on occasion that practice may prove benefi-
cial to both property owners and the agency.

Scenario

As part of the construction of relocated US 18 in
Cerro Gordo County, an intersecting local road, Nettle
Avenue, was closed and a section of it subsequently
obliterated. Prior to obliteration, surface drainage was
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Map of the change in drainage due to relocation of
us 18

conveyed to nearby Chelsea Creek in lateral ditches
along the local road. Eliminating this outlet would result
in a backup of drainage on US 18 right-of-way and
beyond. To prevent this backup, a diversion ditch was
proposed along US 18 to the same Chelsea Creek, but
this action would affect historic drainage patterns
through an additional property. Surface drainage would
enter Chelsea Creek upstream of that property in lieu
of downstream. However, since the volume of diverted
flow was quite low compared to creek capacity, the
adjacent owner did not object to the action and
acceded to an agreement documenting the relocation
of surface drainage.

Tip

Prior to undertaking such an action, agencies
should ascertain that minimal probability for property
damage would incur from a drainage diversion, even if
all current property owners are willing to sign a release.
If subsequent damages are realized, assessment of
responsibility to the road agency may still be awarded

by the courts.

Obstructing Drainage

Under common law principles and Code of lowa
requirements, downstream (servient) land owners are
prohibited from obstructing flow in natural channels to
the detriment of upstream (dominant) owners. When a
dispute arises between adjacent owners, occasionally
a public agency may be drawn into the matter and
identification of a solution is in the best interest of all

parties.

Scenario 1

In a Polk County instance, an upstream land owner
complained to the lowa Department of Transportation
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(lowa DOT) of inadequate drainage across the public
right-of-way. Using surveys and historic photos, the
lowa DOT determined that an existing culvert under the
highway was constructed properly with a flow line that
would provide proper drainage. However, the lowa
DOT further found that silting and farming practices on
the immediate downstream property had resulted in an
obstruction to natural flow approximately three feet
higher than the highway culvert flow line. This differ-
ence in elevation caused significant water ponding on
public right-of-way and other upstream land. The
downstream owner had installed a tile system at the
approximate elevation as the highway culvert, together
with a beehive intake just outside the public right-of-
way.

After a thorough review, the lowa DOT offered a
possible solution to mitigate the ponding issue. It
proposed to install a short pipe from the highway ditch
to connect with the downstream tile on private property.
An agreement between the owners would be needed
for a right of entry to construct the connecting pipe and
future maintenance thereof. This initiative would not
restore ideal natural drainage but would alleviate a
significant amount of the occasional ponding. Barring
acceptance of this solution, the upstream owner could
seek injunctive relief through the lowa courts.

Tip

Activities by downstream owners can result in silt
build-up as well as ponding, but sometimes through
negotiation a solution can be found.

Scenario 2

A landowner adjacent to a county road constructed
a dike just downstream from an existing pipe culvert.
This dike caused ponding of water and silting, eventu-
ally filling the culvert. The county authorities met with

the property owner and discussed the problem. It was
agreed that a right of entry would be granted; the
county would then remove the dike and deposit the
excavated material further downstream. The property
owner re-built the dike so as not to back water onto
public right-of-way.

Scenario 3

Two adjacent landowners in an established
drainage district are separated by a county road. Tile
installed and maintained by the district drains both
properties, outletting in a stream channel beyond the
downstream owner’s land. Over time erosion from the
upstream owner’s fields had flowed through a county
road culvert and caused silt to fill an open ditch across
the downstream owner’s land. To alleviate the problem
and re-establish flow, the upstream owner requested
the drainage district board to remove the silt from the
ditch as allowed in lowa Code Section 468.126.

The drainage district was originally designed and
established to function with tile, not open ditches, in
this area. As such, the district was under no obligation
to maintain surface drainage in the ditch across the
downstream property; the sole responsibility of the
district is maintenance of the tile. Since the tile
continued to function properly, it was not considered
advisable for the drainage district to address overland
flow in this instance.

Options for the upstream landowner would be the
following:

 Petition the drainage board to include the open

ditch in the district. This would require the same
procedures as establishment of the original
district: engineering, assessment, hearing, etc.

e Contact the Natural Resource Conservation

Service (NCRS) for advice and assistance. NRCS
involvement may require establishment of good



farming practices to reduce erosion from the
upstream fields.
« Initiate legal action against the downstream

owner.

Agency Responsibility for Drainage
Improvements

Chapter 468 of the lowa Code describes certain
responsibilities for public agencies in extending tile
lines across public rights of way. However, those duties
are limited to a continuation of “natural” drainage
patterns. This case study presents an alternate
response to differing circumstances.

Scenario

An upstream landowner wanted to drain a poorly
draining area by constructing a ditch. However, the
elevation of an existing culvert under an adjacent
highway was too high to accommodate an open ditch.
The owner petitioned the lowa DOT to lower the culvert
that had been in place for many years. The lowa DOT
denied the request, holding that the open ditch
proposed by the landowner was not to accommodate
“natural” drainage. The landowner then constructed a
short tile system to connect the open channel on
private property to the highway right-of-way ditch. In
addition, the downstream land owner provided a
positive outlet for this tile by lowering an existing draw.
Considering these changed conditions, the lowa DOT
concluded that lowa Code section 468.622 would
compel a public agency to provide drainage accommo-
dations for the upstream owner’s tile system. An
appropriately sized pipe was subsequently installed
under the highway to satisfy the upstream land owner’s
request.
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Flood Plain Obstructions

Severe flooding events in the past several years
raised awareness of potential property damages for
improvements built in areas prone to flooding. Even
when unintentional and without prior notification, public
agencies can incur responsibilities for obstructions
placed in natural flood plain areas.

Scenario

In 1993 the lowa Department of Transportation
completed a bypass of a community in northern lowa.
Design for the highway improvement had been
completed several years earlier using methodology
commonly applied at that time. After the design phase
but before actual highway construction, the local
community completed and adopted a flood insurance
study that established a regulatory floodway with 100-
year frequency flood discharges and elevations.
Unaware of these limitations, the lowa DOT proceeded
to construct the bypass resulting in an encroachment
on these established floodway parameters. After the
bypass was constructed, a major flood caused
considerable damage to upstream private property.
Since the road project resulted in a violation of Federal
Emergency Management Agency (FEMA) regulations,
mitigation was sought to satisfy FEMA requirements
and relieve future damages.

Several options were considered including con-
struction of an additional drainage structure, extension
of the bypass bridges to provide more drainage
capacity, construction of a flood protection levee, and/
or buyout or flood proofing of improvements in the
flood prone areas. In considering total cost and
resultant impacts on the public, it was decided to
expand the existing bypass bridges together with
associated re-grading upstream. This option would
satisfy FEMA requirements and meet the local Flood
Plain Management Ordinance criteria.
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Agency Responsibilities for Damages
to Private Improvements

Construction of roadway improvements can result
in many changes in the adjacent environment, some
actual and some perceived. Planning and design of
public projects must consider potential impacts to
private property, both immediately and indirectly
affected by the new facility.

Scenario

In the mid 1990s, the lowa DOT constructed two
new bridges as part of a highway bypass project in
eastern lowa. Situated between these two structures
was a railroad bridge that had been constructed in the
late 19" century. Both lowa DOT bridges were de-
signed and constructed using standards and criteria
accepted at that time. Subsequent to completion of the
two highway bridges, a significant flood event resulted
in severe damage and closure of the railroad bridge
with economic consequences for the company.
Alleging that the state did not follow generally recog-
nized engineering practices and that construction of
these new bridges resulted in increased flow and
velocity in the stream, the company brought suit
against the lowa DOT in District Court. The state
answered that immunity from liability should be held as
accepted practices for design and construction were
followed. Furthermore the state alleged the damages
to the railroad bridge were caused by an “Act of God,”
and lack of proper maintenance by the railroad
company contributed to the damages to the older
bridge.

Citing lowa Code Chapter 669, the state Tort
Claims Act, and a previous court action, Connelly vs.
Dallas County, the court found that the company failed
to establish that the state had not met applicable
engineering or safety standards in the design and
construction of the two bridges. Furthermore, the court

found that the company did not establish that the new
upstream bridge constructed by the state contributed in
any way to the failure of the railroad bridge. The
company petition was dismissed and damages against
the state were denied.

Transfer of Public Improvements to
Private Ownership

Local agencies often face difficult decisions
regarding needed maintenance and/or replacement of
very low-volume roads and structures. Options for
providing continued service at the most beneficial cost
to the public are worthy of consideration.

Scenario

A county in northern lowa owned a bridge and short
section of roadway serving only a single family
property. The structure was deteriorated and in need of
future repair. Since the bridge and road only provided
access to a single farmstead, an agreement was
reached between the county and property owner with
the following stipulations:

e The county agreed to remove and replace the
existing bridge, re-channel the creek and grade
the farm access.

» The county provided a warranty against future
damages from flooding for a 35-year period and
agreed to repair any such damages at no cost to
the property owner.

» Following completion of this improvement and in
recognition of the warranty, the property owners
agreed to accept ownership and future mainte-
nance of the access road and structure.

While an agreement of this type results in an
immediate expense to a local agency, long term
savings and reduced maintenance are a worthwhile
consideration.
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Code of lowa Summary
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Chapter 28E: Joint Exercise of Governmental Powers

Chapter 161A: Soil and Water Conservation
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Chapter 161E: Flood and Erosion Control (Sections 161E.1-15)

Chapter 161F: Soil Conservation and Flood Control Districts (Sections 161F.1-6)
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Chapter 314: Administrative Provisions for Highways
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Chapter 455B: Jurisdiction of Department of Natural Resources
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IOWA CONSTITUTION SUMMARY

The Constitution of the State of lowa was adopted
in 1857. Following are sections related to drainage law:

Bill of Rights, Article I, Section 18,
Eminent Domain: Drainage Ditches
and Levees

“Private property shall not be taken for public use
without just compensation first being made, or secured
to made to the owner thereof, as soon as the damages
shall be assessed by a jury, who shall not take into
consideration any advantages that may result to said
owner on account of the improvement for which it is
taken.”

1908 Amendment

“The general assembly, however, may pass laws
permitting the owners of lands to construct drains,
ditches, and levees for agricultural, sanitary, or mining
purposes across the lands of others, and provide for
the organization of drainage districts, vest the proper
authorities with power to construct and maintain
levees, drains, and ditches and to keep in repair all
drains, ditches, and levees heretofore constructed
under the laws of the state, by special assessments
upon the property benefited thereby. The general
assembly may provide by law for the condemnation of
such real estate as shall be necessary for the con-
struction and maintenance of such drains, ditches and
levees, and prescribe the method of making such
condemnation.”
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CODE OF IOWA SUMMARY

Introduction

This information is presented as an overview of
selected sections of the 2003 lowa Code pertinent to
drainage issues and represents the opinion of the
authors as to the general intent of the described code
sections. The reader may draw different conclusions
and should use this information as a quick reference
only. Please refer to the official current code for actual
language, and always consult an attorney if a legal
interpretation is needed.

Chapter 28E: Joint Exercise of
Governmental Powers

Levee and drainage districts have broad discretion
to enter into cooperative agreements with other public
or private agencies and in jointly exercising powers to
accomplish improvements. Included as potential
partners are state offices, other local governmental
agencies such as soil and water conservation districts,
municipalities, and even private companies. Creation
of separate entities for special projects is possible.
Appropriate action by ordinance, resolution, or other as
required by law is needed before any such agreement
can be effective.

Chapter 161A: Soil and Water
Conservation

Division | — Division of Soil Conservation
(Sections 161A.1-4)

This chapter is also known as “Soil Conservation
Districts Law.” The policy of the legislature is de-
scribed in Section 161A.2: “It is hereby declared to be
the policy of the legislature to integrate the conserva-
tion of soil and water resources into the production of
agricultural commaodities to insure the long-term
protection of the soil and water resources of the state
of lowa, and to encourage the development of farm

management and agricultural practices that are
consistent with the capability of the land to sustain
agriculture, and thereby to preserve natural resources,
control floods, prevent impairment of dams and
reservoirs, assist and maintain the navigability of rivers
and harbors, preserve wildlife, protect the tax base,
protect public lands and promote the health, safety,
and public welfare of the people of this state.”

A committee is established to perform the functions
and duties described, consisting of a chairperson and
eight voting members appointed by the governor for
six- year terms. Several ex-officio members without
voting privileges also serve. The lowa county engi-
neers can appoint a non-voting advisor. The committee
recommends an administrative director to the secretary
of agriculture and an annual budget. The committee
also assists soil and water conservation districts
across the state, providing advice, financial assistance,
etc. and files a state conservation plan. The committee
also establishes a state drainage coordinator for
drainage and levee districts to communicate and
facilitate with districts, provide advice, and disseminate
information.

Division Il — Soil and Water Conservation
Districts (Sections 161A.5-12)

The 100 soil and water districts in existence prior to
1975 are continued, each governed by five commis-
sioners with staggered four-year terms. Commission-
ers serve without compensation, although expenses
may be reimbursed. Powers of soil and water districts
include conducting surveys of erosion, floodwaters,
etc., undertaking demonstration projects for control of
erosion, cooperating with the lowa State University
experiment station, carrying out methods, entering
agreements, assisting landowners, developing a
comprehensive plan, and administering state cost-
sharing funds for conservation projects. A prescribed
number of landowners can petition for dissolution of a
district. Upon a 65 percent affirmative vote, the district



is dissolved. The division of soil conservation must
report annually to the governor on the number and
acreage of districts and submit a statement of expendi-
tures to the department of management.

Division Ill — Subdistricts (Sections 161A.13—
22)

Subdistricts may be formed upon the proper
submittal of a petition by landowners. Notices and a
hearing are required. Commissioners can establish
and then act as governing board. Authority to impose a
special tax for improvements is allowed as is the power
of eminent domain for acquisition of land. Warrants
and bonds can be issued for improvements.

Division IV — Alternate Method of Taxation for
Watershed Protection and Flood Prevention
(Sections 161A.23-41)

After agreements have been reached and at least
50 percent of farm plans received, the governing board
may proceed to assess benefits as a means of
determining tax for improvements. The process is
similar to that described for levee and drainage
districts, using appraisers to assess benefits and a
hearing to consider the report. Appeals can be heard.
Recommended assessments are then transmitted to
the board of supervisors for imposition of property tax.
Lands can be reclassified for benefits, if needed. The
governing board decides which taxing method to apply
for subdistricts, special annual tax or special benefits
assessment.

Division V — Soil and Water Conservation
Practices

Part | — Duties and Obligations (Sections
161A.42-69)

Landowners have a duty to establish and maintain
good erosion control practices, but liability is limited in
this regard primarily to matters of gross negligence.
Soil and water districts shall establish maximum soil
loss limits in tons per acre based on a land classifica-
tion of topography, soil characteristics, and use
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(different classification for varying soils), and work with
landowners to achieve compliance. Any proposed
regulations must be submitted to the state committee
for review and a hearing held to consider. Upon a
complaint, commissioners shall inspect land for excess
sediment or erosion. If findings are positive, commis-
sioners may issue an administrative order to correct
the problem. Non-compliance with an administrative
order can be petitioned to district court. Cost-sharing
programs are made available to landowners for
permanent or temporary erosion control measures.

Commissioners have the right to enter private lands
to make classifications or determine the extent of soil
erosion. Soil and water conservation districts may
enter into cooperative agreements with federal, state,
and local agencies to prevent and control erosion.
State agencies owning agricultural land are required to
enter agreements with soil and water districts. Com-
missioners may also inspect lands suspected of large
erosion loss or of improperly maintaining a previously
cooperatively funded permanent practice.

Commissioners may prepare a soil conservation
plan for each farm unit, or owners may prepare their
own plan. Certain land disturbing projects may require
filing of an affidavit with the soil and water conservation
district assuring that erosion will not exceed prescribed
limits.

Part 2 — Financial Incentives (Sections
161A.70-76)

Financial incentive programs are established to
protect productivity of soil and water resources from
erosion and sediment damage and to encourage
adoption of good agricultural management practices. A
conservation practices revolving fund exists for
providing loans to landowners for establishing new
permanent soil and water conservation practices as
approved by the district commissioners. Funds are
provided by the legislature. This loan fund may be
used in lieu of other cost-sharing funds.
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Financial incentives can be offered for establish-
ment of conservation practices such as terraces,
grassed waterways, stabilization structures, and
installation of fencing to protect forests from grazing
livestock. Most practices are voluntary but some might
be mandated as determined by the district commis-
sioners. Certain lands, such as those not cropped for
15 years, may be restricted from receiving cost-sharing
funds for conservation practices.

Chapter 161B: Agricultural Energy
Management (Section 161B.1)

The agricultural energy management fund was
created to fund educational and demonstration projects
that use tillage practices and management of fertilizer
and pesticides to reduce potential groundwater
contamination and energy use. An advisory committee
has been formed of several prescribed state officials,
with the secretary of agriculture as chair. Members of
the legislature are also appointed as non-voting
members. An annual report is made to the legislature
on projects conducted using this fund.

Chapter 161C: Water Protection
Projects and Practices (Sections
161C.1-6)

Each district alone or with other districts shall carry
out projects to protect groundwater and surface water
from contamination with emphasis on agricultural
drainage wells, sinkholes, sedimentation, and chemical
pollutants. Various funding opportunities are available
to landowners for establishing water protection
practices. Cooperation with other agencies through
agreements is allowed. A water protection fund exists,
appropriated by the legislature and other sources.
There are two accounts in the fund: water quality
protection projects and the establishment of water
protection practices of prescribed uses. An organic

nutrient management fund is also provided by the
legislature and other sources to support this program
primarily through management of livestock wastes.

Chapter 161D: Loess Hills
Development and Conservation
Authority (Sections 161D.1-2)

A Loess Hills development and conservation
authority was created. Several western lowa counties
are eligible to participate in developing plans to restore
and protect infrastructure and natural resources in this
unique area. A Loess Hills development and conserva-
tion fund was created to assist in funding projects. Gifts
are also accepted to augment legislative appropria-
tions.

Chapter 161E: Flood and Erosion
Control (Sections 161E.1-15)

A board of supervisors may authorize construction,
operation and maintenance of flood or erosion control
improvements in cooperation with federal agencies.
Federal funds may be accepted for this purpose and
cooperation with other agencies also allowed. Counties
are authorized to levy a tax for flood and erosion
control projects. Payments from the federal govern-
ment for operation of flood control projects are allo-
cated in a prescribed manner: to the secondary road
fund, school districts, local fire departments, etc.

Chapter 161F: Soil Conservation and
Flood Control Districts (Sections
161F.1-6)

Conservation of water resources, flood damage
prevention, and drainage of surface waters are
presumed to be a public benefit. Boards of supervisors
have the power and authority to establish districts for
soil conservation and flood control, including mining



areas. A board can require replacement of top sail
removed in strip mining of coal. Levee and drainage
districts can include soil conservation and flood control
projects, and a board can establish a new district for
that purpose, upon petition. If so affected, soil and
water conservation district commissioners shall
approve such a combination of districts as shall the
Department of Natural Resources. Provisions of
Chapter 468 shall apply.

Chapter 306: Establishment,
Alteration, and Vacation of Highways

Changes in Roads, Streams, or Dry Runs
(Sections 306.27-37)

The state Department of Transportation or county
boards of supervisors may change the course of a
stream, watercourse, or dry run and/or may pond water
as part of prescribed construction or maintenance
activities. Acquisition of land for this purpose by
eminent domain is allowed, if necessary. Proper
notices and a hearing are necessary and appeals are
permitted.

Soil and Water Conservation Impact (Sections
306.50-54)

Highway authorities shall provide copies of annual
construction programs to soil and water conservation
district commissions in each county. Commissioners
shall determine any impacts on soil and water drainage
from the program and may also review any plans that
include a drainage structure. Soil and water commis-
sioners shall submit recommendations to highway
authorities, including possible cost-sharing for erosion
control structures. A report of any disagreements
between highway authorities and soil and water
districts must be made to the legislature annually.
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Chapter 314: Administrative
Provisions for Highways (Sections
314.1-28)

Highway agencies are prohibited from removing
trees in certain locations that do not materially interfere
with the roadway or obstruct the highway or tile.
Agencies are also prohibited from denying reasonable
access to any property or diverting drainage if injury
results. However, drainage of surface water from
roadways in the natural channel is required and, if
needed, agencies can enter adjacent lands to remove
obstructions that impede the flow of water (Section
314.7).

Chapter 352: County Land
Preservation and Use Commissions
(Sections 352.1-13)

A farm or farming operation in an agricultural area
is exempt from nuisance claims with certain exceptions
such as negligent operations, pollution, excessive
erosion, and changed conditions in drainage. If
necessary to allocate water use, the Department of
Natural Resources shall give priority to farm opera-
tions, exclusive of irrigation, except for ordinary
household use (Section 352.11).

Chapter 427: Property Exempt and
Taxable

Structures and areas used for impoundment
purposes are not taxable (Section 427.1, Part 20). Any
real estate acquired as use for public roads, levees,
and established, open, public drainage improvements
is not to be taxed (Section 427.2).
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Chapter 455A: Department of Natural
Resources (Sections 455A.1-21)

The Department of Natural Resources (DNR) has
the primary responsibility for state parks and forests,
protecting the environment, and managing energy, fish,
wildlife, and land and water resources in the state. The
lowa Resources Enhancement and Protection Fund
(REAP) is described along with the allocation of funds
there from. County resource enhancement committees
are created in each county with a prescribed member-
ship to coordinate plans and projects.

Chapter 455B: Jurisdiction of
Department of Natural Resources

Division lll — Water Quality

Part 1 — General (Sections 455B.171-199)

Jurisdiction of the DNR and local boards is outlined.
Duties of the commission include developing compre-
hensive plans and programs for prevention, control
and abatement of water pollution, establishing rules
and standards, and cooperating with other agencies.
Director’s duties include investigating water pollution,
conducting surveys and random inspections, and
issuing permits for disposal systems or water supply
systems. Violations are handled by the director.
Criteria considered by the commission in establishing,
modifying, or repealing water standards are listed.
Written permits are required for several activities, such
as construction or modification of disposal or public
water supply systems, construction or use of new point
source for discharge of pollutants, and operation of
waste disposal or public water supply system. A water
quality protection fund is created, funded by the
legislature and fees collected. A program to assist
public water supply systems is established. Water well
contractors must be registered or certified. Procedures
for construction of wells are defined. Plugging of

abandoned wells is described and several definitions
are listed. Penalties for violations are established.

Part 4 — Water Allocation and Use: Flood Plain
Control (Sections 455B.261-290)

Duties of the commission include developing a
general ground water protection strategy, coordinating
planning with other groups, and approving agreements
with the federal government. Jurisdiction of the DNR
over public and private waters is described. Permits
are required for diversions, storage, or withdrawal of
waters over 25,000 gallons per day (regulated use).
Under prescribed conditions, the DNR may prioritize
water use. Details pertaining to permits are explained
including, when required, modifications or cancella-
tions, termination, and disposal. Prohibited acts are
enumerated. The commission shall adopt rules
addressing development in flood plains and cooperate
with and assist local agencies in establishing
encroachment limits and flood plain regulations.

Part 5 — Water Pollution Control Works and
Drinking Water Facilities (Sections 455B.291—
300)

It is in the public interest to establish a water
pollution control works and drinking water facilities
program and revolving loan fund for projects. Four
separate funds are created for water pollution control
and drinking water facilities. Loans are made to eligible
entities to finance projects.

Chapter 455E: Groundwater
Protection (Sections 455E.1-11)

The chapter is also known as the “Groundwater
Protection Act.”

The legislature has found that groundwater is an
important resource and must be protected. Groundwa-
ter has been contaminated in the past by chemicals,
hazardous substances, and wells. Prevention of
contamination is of paramount importance. Liability is



not imposed on agricultural producers for clean-up or
damages associated with nitrates and pesticides if
proper application procedures were followed. All state
and local agencies shall consider groundwater
protection policies in their programs and cooperate
with the DNR in these efforts.

Chapter 459: Animal Agriculture
Compliance Act

Subchapter lll — Animal Feeding Operations-
Water Quality (Sections 459.301-318)
Construction of confinement feeding operations
may be restricted in 100-year flood plains. The DNR
shall approve applications for construction or expan-
sion of certain confinement feeding operations per
adopted rules. Separation distance requirements for
confinement feeding operations exist for major water
sources, wells, sinkholes, and designated wetlands.
Confinement feeding operations shall not discharge
manure directly into waters of the state or into tiles that
discharge into water of the state. Manure shall be
disposed of in a manner that will not pollute surface or

groundwater.

Subchapter VI — Violations (Sections 459.601—
605)

Investigations of complaints of violations shall be
conducted by the board of supervisors and the DNR.

Chapter 460: Agricultural Drainage
Wells and Sinkholes (Sections
460.101-305)

The owner of land with an agricultural drainage well
shall prevent surface water from draining into the well.
Tile can drain into wells if the line does not include a
surface intake. The DNR has guidelines to assist
counties in making inspections. Agricultural drainage
wells in designated agricultural drainage well areas
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shall be closed by owners. Owners of agricultural
drainage wells shall register the well with the DNR.
Alternatives to agricultural drainage wells shall be
sought by owners, assisted by the DNR, including
funding of replacements.

Chapter 461A: Public Lands and
Waters

Water Recreational Areas (Section 461A.76)

Governing boards for levee and drainage districts
are allowed to enter into contracts and agreements
with municipalities and corporations for establishment
of water recreational areas. Any agreements must be
in writing and can be negotiated in advance or after
establishment of such an area. Certain prescribed
subjects must be addressed in the agreements,
including funding and easements. If expenditure from
district funds for a cooperative project will exceed 50
percent of the original cost of the district, notice and a
hearing is required.

Chapter 468
Subchapter | — Establishment

Part 1 — General (Sections 468.1-200)

Any county board of supervisors is authorized to
establish a drainage district whenever that action will
be of public utility or conducive to public health,
convenience, and welfare. Included in this power is the
authority to construct levees, ditches, drains, water-
courses and settling basins as well as straightening,
widening, deepening, or changing of a natural water-
course. Drainage of surface water from agricultural
lands and the protection of such lands from flooding is
presumed to be a public benefit and the provisions of
lowa drainage laws are to be liberally construed to
promote reclamation of wet and swampy lands. As a
general rule, drainage improvements should be located
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along natural drainage courses, but where more
economical and practical, straightening and shortening
of a natural channel is allowed.

Landowner petition for establishment of a
drainage or levee district

Two or more landowners may petition the county
auditor for establishment of a drainage or levee district.
The petition must include a description of the land
involved, statement that public benefit will result, a
proposed drainage or levee layout, and possible land
classification. A bond is required with the petition
covering the incurred costs if the district is not estab-
lished. If the board of supervisors accepts the validity
of the petition, an engineer is appointed to survey the
lands in question, plus adjacent others that might also
benefit. The engineer’s report to the board will include
a detailed survey, construction recommendations, and
estimated cost. A classification of lands will be included
if requested by landowners.

If the engineer’s report is approved, the board will
set a hearing date and serve notice to all affected
landowners. Following the hearing and receipt of any
damage claims, the board may approve establishment
of the district if it is concluded to be in the public
interest. At that point, three qualified appraisers are
appointed to assess damages and right-of-way needs.
After reviewing the engineer’s and appraisers’ cost
estimates to determine comparative economic benefit,
the board shall establish the district. Right of way for
drainage improvements is normally acquired by
permanent easement. If a prescribed majority of
landowners remonstrate against the establishment of
the district at or before the final hearing or if no
progress toward construction is made in a two-year
period, the board shall dissolve the proposed district.
After appointment of a supervisory engineer, the
drainage improvement work is advertised and let for
bids.

Process for establishing a drainage or levee
district

Following establishment of a drainage or levee
district, three commissioners are appointed by the
board to classify the lands to be improved, determine
benefits, and assess costs to each property served, in
40-acre or less tracts. Benefits are prorated to each.
Lands owned by railroad companies and the state of
lowa are included in the assessment of benefits. The
commissioners must submit a detailed report of
benefits and cost assessments to the board. Then a
hearing is set and objections heard. Once the classifi-
cation of lands is adopted, that will remain the basis for
all future drainage assessments in that district unless a
reclassification takes place. For any subdivision of
tracts following classification, the assessment of costs
is prorated by mutual agreement of owners, or as
directed by the board if agreement cannot be made.

Tax assessments

Assessments are levied as a tax against each
benefited tract. Collected taxes are kept in a separate
fund known as the “county drainage or levee fund.”
The county auditor keeps records of each district’'s
funds. Dispersal only for proper purposes is made on
order of the governing board. If surplus funds are
accumulated, the board may refund to landowners on
a prorated basis.

If changed conditions are encountered before
construction has been completed, the initial plan may
be modified. An additional hearing is not required if
costs are not increased more than 25 percent.

After district is established

After the district is established, other owners
wishing to connect to the main ditch or drain across the
land of others may petition the board for establishment
of a sub-district. The board will add to the district if
public benefit will result. For changed conditions or
substantial needed repairs, the board may order a
reclassification of lands for assessment of costs.



A governing board may also add other adjacent
benefited lands to the district with or without a petition
and establish a levy of taxes for benefits received.
Affected landowners may appeal, but right of remon-
strance does not apply. If desired, the board may
establish a new district if the old district is insufficient to
drain all tributary lands.

Paying for the work

Improvement costs can be funded by drainage
warrants, certificates, or bonds at the board’s discre-
tion. Records of bonds issued are kept by the county
auditor. Aggrieved parties can appeal any board action
to district court for resolution. During construction the
supervising engineer shall provide the auditor with
monthly estimates of work completed and payments
due to the contractor. At completion of the work, the
engineer shall file a report to the board and certify
completion. Board shall set a date to consider the
report and notify landowners. Following the hearing of
any objections and settlement of claims, the board will
accept the work and authorize final payment to the
contractor.

Construction and right of way

Construction of a drainage improvement near a
highway shall not interfere with public travel (468.106).
Highways may be established on levees or embank-
ments, but not so as to obstruct any drain or ditch.
Building or modification of bridges to accommodate
drains or levees may be necessary on either primary or
secondary highways.

When a district drain or ditch crosses railroad
property, the company is directed to construct a bridge
or culvert to accommodate the crossing. If the com-
pany fails to responds, the district may proceed with
that work and bill the company for costs.

Passage across private utilities’ right of way by
drainage contractors and improvements is allowed. If a
railroad or utility right of way is abandoned after
establishment of the drainage or levee district, a

lowa Drainage Law Manual

Summary of lowa Law Related to Drainage
Code of lowa Summary

permanent easement for the drainage improvements is
granted.
Repairs

Repairs needed in a drainage district are the
responsibility of the governing board. Routine repairs
may be ordered whenever needed and an engineer’s
report may also be ordered. If the estimated cost of
repairs exceeds $10,000 or 75 percent of the original
district cost, a hearing is necessary. Repairs cannot be
divided to avoid need for a hearing.

A report by the soil and water conservation district
may also be required. Minor maintenance, such as
brush removal, may be accomplished by county forces
and billed to the district. Repairs of private tile outlets
may be assessed directly to the owners.

Improvements

An “improvement” to an existing drain or ditch is
defined as a project that expands, enlarges, or
increases the capacity of the drain or ditch above the
original design. If improvements are deemed neces-
sary, the board shall appoint an engineer to make a
survey and submit a report. If the work does not
exceed $10,000 or 25 percent of the original cost of
the district, no hearing or notice is required, but the
work cannot be divided to avoid notice.

Following a hearing, the board shall order feasible
improvements and a reclassification of benefits if
necessary. If additional right of way is required,
acquisition is authorized. Payment for repairs or
improvements must be from district funds or additional
assessments. If the proposed improvements exceed
either $25,000 or the original cost of the district, a
prescribed majority of landowners may remonstrate
(plead in opposition) against the improvement. If a
remonstrance (an act of objecting) is filed, the govern-
ing board must dismiss any further action.

Improvement of a common outlet of two or more
districts, when needed, requires a hearing. Cost of
such work is prorated to contributing districts. Commis-
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sioners shall be appointed to determine benefits and
assessment of costs. A report is presented at the
hearing, following which the board will take final action.
Levy of costs by district shall be made under the
original classification if costs are less than 25 percent
of the original district cost. If more than 25 percent, a
reclassification may be ordered by the board.

If a public improvement, including drainage, levees,
or highways separates a district such that one part no
longer benefits, the governing board may, upon notice
and hearing, remove the lands so severed without
reclassification or may divide the district, with each part
operating independently. Any inequalities in value of
improvements, contribution of lands, and maintenance
between divided sections shall be settled by the
governing board.

Obstructions

Any obstructions to drains or ditches shall be
removed following board direction. Trees and hedges
outside the right of way causing obstructions can also
be removed, even if acquisition of additional right of
way is needed. (468.138 & 468.139)

Subdistricts

Boards may establish subdistricts in adjoining
areas, even when located in another county. Boards
are allowed to construct suitable outlets for drainage in
other counties or even other states. If a properly
executed mutual agreement for combined drainage is
filed with the county auditor, the board shall establish a
drainage district therein.

Damage liability

Any person who willfully damages or obstructs a
ditch, drain, or levee is liable for twice the cost of any
damages caused. Any subsequent similar offense is
cause for triple damages. (468.148) Repair costs shall

be assessed to persons causing damages. (468.149)
Damages and trespass are deemed serious misde-
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meanors. Any obstructions are declared a nuisance
and can be removed upon board action.

Assistance for county auditor

If drainage district work becomes burdensome for a
county auditor, the board can authorize assistance and
pay from district funds. Outside counsel and appraisers
can also be sought by the governing board and paid
from district funds.

Tax delinquent land

Governing boards may purchase lands delinquent
in taxes at a tax sale and pay from district funds. Any
excess lands or property so acquired can be disposed
as desired and any acquired funds from rents or sales
deposited in the district fund. Tax certificates may be
purchased by the governing board and terms of
redemption negotiated between the board and property
owner of the land involved.

A receiver may be appointed by the district court to
take charge of tax delinquent real estate, upon
application by the governing board.

Inspections

Periodic inspections of levee and drainage im-
provements by a competent engineer shall be periodi-
cally ordered by the governing board. Watchpersons
can also be employed by the board to observe levees
and make needed repairs during emergencies.

Assessing value

When a levee district is established or improved or
if the assessed benefits are determined to be deficient,
the county auditor shall determine the assessed
taxable value to be used as a basis for classification or
reclassification as ordered by the board. A hearing is
required and notices to property owners provided. If a
remonstrance is filed by a prescribed majority of
landowners, the board shall abandon this alternative
method and proceed with classification or reclassifica-
tion as described previously, on the basis of benefits



received. If this method is also remonstrated by a
prescribed majority of landowners, the board shall
dismiss any reclassification plan. If no remonstrance is
received, the board shall decide the most appropriate
method of classification or reclassification. In lieu of a
hearing, the board may decide the matter based on a
vote by landowners, either at a regular or special
election. A 60 percent affirmative vote is required for
approval.

Under certain conditions, a levee district may elect
to classify benefits and assess costs equally on a per
acre basis across the district. This method may be
adopted by either a hearing or vote of landowners.
Similar procedures can be used for classification or
reclassification for maintenance or repair work in
drainage districts, but assessment of costs only apply
to lands served by drains and laterals, not for improve-
ments to the general drainage system.

Utilities

If a person or company desires to construct a utility
on or across a drainage or levee district right-of-way,
an easement is required in advance. Any resultant
adjustment of drainage facilities are paid by the person
or company. Any future modification or relocation of the
utility due to drainage improvements shall be at the
expense of the person or company. If highway or utility
work permanently exposes a tile drain of less than 20
inches in diameter, that section shall be replaced with
a steel or polyvinyl chloride pipe of prescribed dimen-
sions, gauge, and wall thickness.

Flood control

Levee and drainage districts are empowered to
construct impoundment areas and/or flood control
devices when found to be cost effective.

Income

Income from incidental use of drainage facilities is
permissible, including contracting with cities to permit
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discharge of properly treated sewage into district
drains.

Damage from locks and dams

Levee and drainage districts are authorized to take
legal action or negotiate with the United States
government for any damages suffered as a result of
locks and dams on the Mississippi or Missouri Rivers.

Waste banks

Landowners may use waste banks from ditches
provided no adverse effects result.

Drainage records

The board shall cause drainage records to be kept
by the auditor; all pertinent accumulated records and
documents are the property of the district.

National Drainage Association

Any district may be a member of the National
Drainage Association and pay prescribed membership
fees from district funds.

Service agreements

Drainage or levee district agreements may be
reached with landowners, other districts, or municipali-
ties to furnish certain services provided district facilities
are not overburdened, no cost accrues to the district,
and the written agreement contains prescribed
considerations.

Part 2 — Federal Flood Control Co-operation
(Sections 468.201-219)

When U.S. Government agencies plan improve-
ments or repairs of existing improvements that will
further the purposes for which an existing district has
been established, a county board of supervisors is
authorized to enter into an agreement of cooperation
with the U.S. Government. If a repair or alteration is
contemplated, and its cost is less than 25 percent of
the original improvement cost to a district, a board may
proceed without notice, hearing, and appraisement.
Procedures for these cooperative ventures are similar
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to those described for establishment and/or repair of
drainage or levee districts, including appointing of an
engineer, reports required, notices, hearings, appraise-
ment, and assessment of benefits. Payment of
assessments can be made in a single installment or
over a longer period, at the discretion of the board.
Warrants may also be authorized by the board to pay
initial costs. All procedures described above for boards
of supervisors also apply to boards of trustees, if a
district is so governed.

Part 3 — State Lands (Sections 468.220-229)

A levee or drainage district may occupy and use for
any lawful purpose land owned by the state of lowa
with proper permission from the controlling agency.
The state of lowa is held responsible for any drainage
or special assessments against state land that is
located in established drainage districts.

Part 4 — Board of County Drainage
Administrators (Sections 468.230-234)

A county board of supervisors may by resolution
elect to establish a board of county drainage adminis-
trators to oversee all activities related to drainage or
levee districts in a prescribed area. Part 4 describes
details of this action including areas of coverage,
compensation, and payment from district funds.
Drainage and levee districts must adhere to duly
adopted rules and plans of soil and water conservation
districts.

Part 5 — County-City Drainage District
(Sections 468.240-249)

Counties with populations over 200,000 may use
federal grants, revenue sharing moneys, or other funds
not derived from local tax levies to pay for improve-
ments in drainage districts that have been established
partly within the corporate limits of a city. General
obligation bonds issued to pay for drainage improve-
ments are also allowed by this section.
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Part 6 — Dissolution of Drainage Districts
(Sections 468.250-269)

Drainage or levee districts may be dissolved,
abandoned, or assimilated under certain conditions
outlined in this part. If a district is debt free but no
longer provides cost effective service to lands in that
district, a board of supervisors or board of trustees,
upon petition of a majority of landowners, may proceed
to dissolve and abandon the district. In addition, if a
district is wholly encompassed by a larger district, a
board of supervisors or board of trustees may elect to
dissolve the contained district. Part 6 includes a
description of the process for dissolution including
hearings, abandonment of rights-of-way, and refund of
expenses. For dissolution of contained districts, Part 6
also allows voting by drainage district members in lieu
of a hearing to decide approval. The obligations and
responsibilities of the overlying district relative to the
contained district following dissolution are listed.

Subchapter Il — Jurisdictions

Part 1 — Intercounty Levee or Drainage
Districts (Sections 468.270-304)

One commissioner is to be appointed for each
county and a competent engineer, who also serves as
a commissioner, is selected by joint action of the
counties. Duplicate reports from the commissioners
and engineer must be filed in each county. If establish-
ment of a district is recommended, notices to owners in
each county and hearings by joint boards are compa-
rable to those required for single county application.
Appointment, duties, and reports of appraisers for each
county are also similar to those described in previous
Code sections for establishment in a single county.
Joint board meetings are described and procedures for
equalizing voting when boards are of unequal sizes are
explained. After benefits and costs have been deter-
mined, each county shall levy and collect apportioned



taxes. Warrants, bonds, or certificates may be used to
finance initial improvements, at the discretion of the
boards. For construction of improvements, a compe-
tent engineer must be appointed by the joint boards of
supervisors, with duties such as those described for
single county application. Letting procedures, payment
for work in each county, and final settlement for
completed work is described. If any board fails to act in
a reasonable time to any petition from land owners,
procedures for transfer to District Court are presented.
Records of all proceedings are to be kept in each
county, but the county with the largest acreage in the
district must maintain the official records. Also, the
county with the largest district acreage shall act as the
depository for all district funds.

Part 2 — Converting Intracounty Districts into
Intercounty District (Sections 468.304-314)

Whenever drainage districts in one county outlet
into a common ditch, drain, or watercourse as a
drainage district in an adjacent county, a new, inter-
county district may be established. Only benefited
lands can be included in the combined district. Either
property owners or boards of trustees may appeal such
a district’'s establishment.

Part 3 — Drainage Districts Embracing City in
Whole or Part (Sections 468.315-334)

Boards of supervisors have authority to include all
or part of any city in an established drainage or levee
district. Notices for inclusion of cities and assessments
are required. Options for funding of improvements
include bonds, certificates, and waivers. A board of
supervisors may relinquish control of a drainage district
to a city if it finds that 25 percent or more of the area of
a district is located within that city’s boundaries
(Section 468.322). Cities are bound to accept control
of said districts upon relinquishment by a county. This
part also describes the jurisdiction authority and control
of drainage districts by a city, either by the city council
or delegated to a board of trustees.
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Part 4 — Highway Drainage Districts
(Sections 468.335-354)

A county board of supervisors may elect to estab-
lish a drainage district for any public highway under its
jurisdiction together with any abutting lands, including
railroad property and primary highways. This action
may be initiated without petition. An engineer must be
appointed to provide surveys and a report; the county
engineer is eligible for this duty. Various funding
options for improvements include payment from the
primary and secondary road funds. A county board of
supervisors may use eminent domain procedures, if
necessary, to establish a suitable outlet for the
drainage of highways. Trees and hedges that cause
damage to ditches or drains may need to be removed
(Sections 468.346—-347).

Part 5 — Drainage and Levee Districts with
Pumping Stations (Sections 468.355-389)

Boards of supervisors may establish and maintain
pumping stations when needed to provide a proper
outlet for a drainage or levee district. Pumping stations
cannot be established without a petition from at least
one-third of the property owners in that district.
Additional pumps may be installed and existing pumps
transferred; several payment options exist. A board of
supervisors is allowed to divide districts served with
pumping stations upon petition by at least one-third of
the property owners of the land served. If a settling
basin is needed to improve drainage and reduce
flooding damage, the board of supervisors may acquire
land for the basin by eminent domain power if needed.
Bonds may be used for funding. Bankruptcy proceed-
ings are allowed for governing bodies regarding
indebtedness for drainage districts with pumping
stations. Any construction of buildings, ditches, or
removal of earth within 300 feet of a levee is prohib-
ited, and there are penalties for such action, including
liability.
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Part 6 — Drainage Districts in Connection with
United States Levees (Sections 468.390—-399)
Drainage or levee districts may be established by a
board of supervisors in cooperation with the United
States government in relation to an existing U.S.
government levee along a navigable stream that forms
a boundary of the state. Costs may be assessed for
improved lands, and taxes may be collected for
improvements and incurred maintenance.

Part 7 — Interstate Drainage Districts
(Sections 468.400-499)

When a drainage area lies partially in an adjacent
state, a board of supervisors may seek to establish a
drainage district using the necessary agreements
between states, letting of construction contracts, and
assessment of costs for improvements and manage-
ment of the district.

Subchapter Il — Management of
Drainage or Levee Districts by
Trustees (Sections 468.500-539)

For any drainage or levee district in which the
original construction has been completed and paid for,
management may be placed under control of a board
of trustees by a city council or county board of supervi-
sors following receipt of a petition signed by a majority
of landowners. Three trustees are elected from
prescribed sub-districts if the drainage or levee district
exceed 3,000 acres or extends into more than one
county. Trustees must be United States citizens, at
least 18 years of age, and landowners or stockholders
of land in the district. Landowners, 18 years of age and
older and corporations owning land in the district may
vote for trustees. Elected trustees serve for three years
on a staggered term basis. Trustees have the same
powers and duties in the control, supervision, and
management of districts as those described for county
boards of supervisors or city councils. Certificates and
bonds to fund improvements may be issued by boards
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of trustees and periodic reports of activities must be
filed with the county auditors.

Subchapter IV — Financing

Part 1 — Drainage Refunding Bonds
(Sections 468.540-569)

A board of supervisors may elect to extend the time
of payment for any outstanding drainage bonds and
assessments and may renew or extend payment of
legal bonded indebtedness. Drainage refunding bonds
may then be issued. Refunding bonds are issued in
denominations of $100-$1,000, with a life not exceed-
ing 40 years and at an interest rate prescribed by
code. A resolution of the board is required for this
action and a record of issued bonds maintained by the
county treasurer. The treasurer shall sell the bonds at
the best rate available or exchange them for outstand-
ing drainage bonds. Existing property liens are not
affected by issuance of refunding bonds. Other
agreements with creditors may be sought by the
governing board of the district, including refinancing
with the Reconstruction Finance Corporation.

Part 2 — Defaulted Drainage Bonds
(Sections 468.570-584)

When drainage bonds that have been issued for
improvements are in default for failure to pay either
principal installments or accrued interest, a specified
number of land owners or bond holders may apply to
District Court requesting an extension of payment time,
a re-amortization of assessments, a revised schedule
of payments, and issuance of new bonds. The court
has the jurisdiction and power to fully adjudicate all
issues in the matter.

Part 3 — Funding of County Drainage Districts
(Sections 468.585-599)

A county may assess costs for improvements in
urban drainage districts, using the same procedures as
described in lowa Code Section 384, Division IV, City



Finance. Issuance of special assessment bonds by a
county is allowed. Cities and counties cooperating in a
drainage district improvement may enter into a 28E
agreement outlining cost sharing, amount of special
assessments, methods of determining benefits,
amount of other funds to be contributed to the project,
and rates to be imposed upon property to pay for
expenses and maintenance.

Subchapter V — Individual Drainage
Rights (Sections 468.600—634)

When an owner or owners of land desire to make
drainage improvements by construction of levees,
ditches, tiles, or underground drains for agricultural or
mining purposes across the land of others, including
railroads and highways, a descriptive application may
be filed with the county auditor. The auditor must fix a
hearing time with the board of supervisors and issue
notices to all affected property owners. If the board
finds the petitioned improvement to be beneficial,
general specifications shall be drawn, including details
of construction, repair procedures, connections, and
any compensation due to affected property owners.
Damages and compensation for property must be paid
before any construction begins. Railroad companies
may elect to undertake construction on that property.

If anyone obstructs an outlet, he/she is liable for
double the cost of damages sustained by upstream
owners. If such action occurs a second time, liability
increases to triple the cost of sustained damages
(468.618). A board of supervisors can decide disputes
between adjoining landowners.

Owners may drain their land in the course of natural
drainage using open or covered drains without liability
to downstream owners, unless substantial changes in
quantity or manner of discharge occurs. Replacement
drains are covered in the same manner, if due care is

exercised with the improvement (468.621).
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When natural drainage runs to a highway, a land
owner may enter the right-of-way to make the neces-
sary outlet connection, but must follow specifications
established by the highway authorities and leave the
right-of-way in good condition. If a tile or ditch must
extend across a highway right of way, payment for
materials, installation, and repairs must be paid from
highway funds (468.622).

A county recorder may be requested to make
private drainage systems a matter of record, using
prescribed methods and procedures. Such records are
not considered an essential part of the title to lands.

When mutual drain records are incomplete or when
an owner believes cost apportionment is not equitable,
the board of supervisors may be petitioned for relief. A
hearing on the petition must be held after which the
board will decide equitable assessments and re-
establish records.

If land owners do not pay apportioned costs or if a
needed repair is not made in a timely manner, the
board shall by resolution establish a drainage district.

Owners of a mutual drain can petition a board of
supervisors to combine with an existing drainage
district. Following a required hearing, the board may by
resolution dissolve the mutual drain and combine with

the drainage district.

Chapter 568: Islands and Abandoned
River Channels

When a formerly navigable river shifts its channel,
land found within the former channel, if not previously
surveyed, can be sold or leased by the State of lowa.
Occupants of the subject land have the first right to
purchase, but if none, advertisement and sale pro-
ceeds. If sale does not occur, lands may be reap-
praised, re-advertised for sale, or leased. Any title
disputes are decided by the state. Islands in the
Mississippi and Missouri rivers are not included.
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Chapter 657: Nuisances

Nuisances are anything that is injurious to health,
indecent, unreasonably offensive, or an obstruction to
free use of property. An extensive list of potential
nuisances is given, but other code sections also
describe particular nuisances, such as Section
468.149 for levees and drainage ditches. Penalties for
nuisances include an aggravated misdemeanor and
court action may also order nuisances removed.
Animal feeding operations are mostly exempted from
this section.

Chapter 670: Tort Liability of
Governmental Subdivisions

All local governmental units including their officers
and employees, except soil and water conservation
districts, are described in this section as liable in tort
for any wrongful death or injury caused to persons or
property by negligence, error or omission, breach of
duty, or other deficient official act. Several types of
claims are exempted however, including some arising
from negligent design and/or construction. Advice of an
attorney should always be sought when issues of
potential tort arise.
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IOWA ADMINISTRATIVE CODE SUMMARY

To explain and define details of legislation, depart-
ments in the executive branch of lowa government
adopt and publish rules. After prescribed public review
and comments, these rules are published as the lowa
Administrative Code. Drainage issues are addressed in
the published rules of several state departments.
Selected provisions are summarized below from the
2004 Administrative Code.

Agriculture and Land Stewardship [21]

Chapter 1 — Administration
Sections 1.4(1) and 1.4(4), description is presented

of the Soil Conservation Division’s Field Services
Bureau and Water Resources Bureau with focus in
such areas as soil and water conservation, agricultural
well closures, watershed improvements, and conserva-
tion reserve enhancements.

Soil Conservation Division [27]

Chapter 12 — Water Protection Practices-Water
Protection Fund

This chapter presents procedures to be followed by
soil and water conservation districts and the lowa
Department of Agriculture and Land Stewardship in
establishing water protection practices with land
owners in such areas as agricultural drainage well
management and stream bank stabilization, etc.

Chapter 14 — Levee Reconstruction and Repair
Program

This chapter provides rules for a levee reconstruc-
tion and repair program including funding, application,
and eligibility. Section 14.63(2) states that these funds
shall not be used to reimburse other units of govern-
ment for implementation of these practices.
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Chapter 21 — Water Quality Protection
Projects-Water Protection Fund

Projects described in this chapter are intended to
protect lowa’s groundwater and surface water from
point and non-point contamination. Agricultural
drainage wells and sinkholes are included in the
program.
Chapter 22 — Soil and Water Resource
Conservation Plans

This chapter establishes procedures for develop-
ment of resource plans in all soil and water districts in
lowa, as well as developing a comprehensive conser-
vation plan for the entire State as required by lowa
Code Section 161A.4.

Chapter 30 — Agricultural Drainage Wells-

Alternative Drainage System Assistance
Program

This chapter describes funding procedures for
closing of agricultural wells and providing alternative
drainage systems that are part of a drainage district.
Definitions, allocation of funds, eligibility, and payment
are addressed.

Attorney General [61]

Chapter 17 — lowa Mediation Program

Sections 17.15(3), 17.18(3), and 17.27(3) proce-
dures for wetland designation mediation are described.

Utilities Division [199]

Chapter 9 — Restoration of Agricultural Lands
During and After Pipeline Construction

This chapter describes drainage structures in
section 9.1(3), and repair of drain tile damaged during
pipeline installation is explained in section 9.4(2).
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Procedures for future installation of tile in the area of
buried pipelines is covered in section 9.4(7).

Natural Resources Department [561]

Chapter 9 — Groundwater Hazard
Documentation

In accord with lowa Code Section 558.69, this
chapter describes documentation required to be
submitted to the county recorder for the transfer of land
regarding the existence of wells, disposal sites,
underground storage tanks, and hazardous waste on
that property.

Environmental Protection Commission
[567]

Chapter 38 — Private Water Well Construction
Permits

This chapter includes definitions, permit require-
ments, and fees for construction of private wells.
Section 38.15 describes the process for delegation of
this authority to the county board of supervisors.

Chapter 39 — Requirements for Properly
Plugging Abandoned Wells

lowa Code Section 455B.190 requires that aban-
doned wells be properly plugged. This chapter estab-
lishes procedures for accomplishment. Definitions, well
classification, schedules, and responsibilities are
presented. Section 39.8 describes approved plugging
procedures to be used.

Chapter 49 — Nonpublic Water Supply Wells

Section 49.15(1) declares that abandoned wells are
a contamination hazard to water bearing formations, as
well as a physical hazard for people.
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Chapter 51 — Water Permit of Registration—
When Required

Section 51.6(2) allows that withdrawal of water to
lower the water table at construction sites does not
require a permit if material damages to public or
private interests do not occur as a result.

Chapter 52 — Criteria and Conditions for
Authorizing Withdrawal, Diversion, and
Storage of Water.

This chapter presents criteria for issuance of
permits to withdraw, divert, and store water for various
purposes. Sources of water are further described
including conditions pertinent to streams and ground-
water sources. Section 52.8 lists certain streams with a
protected low flow restriction for withdrawal. Section
52.21 addresses permits that are required to divert
water to an agricultural drainage well and closure of
these wells.

Chapter 60 — Scope of Title, Definitions,
Forms, Rules of Practice

This chapter describes forms, application proce-
dures, and other requirements for complying with the
EPA storm water regulations.

Chapter 63 — Monitoring, Analytical, and
Reporting Requirements

This chapter presents guidelines for establishing
procedures to analyze pollutants. It also describes the
required monitoring records, permits, and procedures
for submitting these records.

Chapter 64 — Wastewater Construction and
Operation Permits

This chapter describes the National Pollutant
Discharge Elimination System (NPDES) permits, public
participation, and reporting of permit holders. Also
included are storm water discharge guidelines for
municipal separate storm sewer systems (MS4s).



Chapter 65 — Animal Feeding Operations

Section 65.2(9)e allows that a release of manure
into a drainage tile line or intake may not require
notification to the department if a discharge into a
water of the state does not result. Section 65.4(2)
describes conditions when an operations permit for a
feedlot is required for manure discharged directly
through a drainage system into a water of the state.
Section 65.5(2) further describes conditions under
which an operations permit is required. Section 65.9(1)
describes construction requirements for confinement
feeding operations that impede drainage through
established tile lines that cross property boundaries.
Further, section 65.10(2)b4 describes comments from
the county to the department that may be required if
construction of an animal feeding operation impedes
drainage through established tile lines that drain
adjacent property. Section 65.15 provides detailed
requirements for addressing existing drain tile lines
during construction of a manure storage structure.
Guidelines for removal, relocation, and plugging of tile
lines are included. Section 65.18 requires certification
by a licensed engineer that confinement feeding
operation construction complies with tile removal
standards previously described.

Chapter 69 — Onsite Wastewater Treatment
and Disposal Systems

This chapter provides an extensive list of defini-
tions, restrictions, and requirements for handling of
wastewater. Section 69.1(3)b prohibits the discharge of
onsite wastewater, except under NPDES permit, into
any ditch, stream, pond, lake, natural or artificial
waterway, county drain tile, surface water drain tile,
land drain tile, or surface of the ground. Disposal into
an agricultural drainage well, abandoned well, or
sinkhole is expressly prohibited. Section 69.2 de-
scribes requirements for discharging effluent into

surface water.
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Flood Plain Development, Title V

Chapter 70 — Scope of Title, Definitions,
Forms, Rules of Practice

The DNR “has jurisdiction over all flood plains and
floodways in the state for the purpose of establishing
and implementing a program to promote the protection
of life and property from floods and to promote the
orderly development and wise use of the flood plains in
the state.”

Pertinent definitions include agricultural levees or
dikes, channel change, dam, drainage district ditch,
flood plain, and water source. Required forms are
listed. Procedures for requesting flood plain develop-
ment include review, approval, and appeal activities.

Chapter 71 — Flood Plain or Floodway
Development-When Approval is Required

This chapter establishes rules for obtaining
approval from the Department of Natural Resources for
construction and maintenance work in a flood plain or
floodway. Minimum thresholds of 10 square miles of
drainage in rural areas and 2 square miles in urban
locations are set. Improvements such as bridges,
culverts, embankments, channel changes, dams,
levees, excavations, and stream bank protection are
addressed. Section 71.2(4) describes channel change
work by drainage districts, exempting some mainte-
nance and repair work from prior approval.

Chapter 72 — Criteria for Approval

There are special criteria for various types of
development such as bridges and road embankments,
channel changes, dams, levees, and dikes. An
extensive list of protected streams throughout the state
is included in Division Ill. Special accommodations are
required for these streams. This chapter also includes
the protected stream designation procedures and the
declassification process.
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Chapter 73 — Use, Maintenance, Removal,
Inspections, and Safety of Dams

This chapter presents requirements for approval of
operating plans for certain types of dams, manipulation
of impoundment levels, inspections, removal, and
designation of unsafe conditions.

Chapter 75 — Management of Specific Flood
Plain Areas

The Department of Natural Resources has jurisdic-
tion over all flood plains and floodways in lowa for the
purposes of protecting life and property from flood
damages and for promoting wise use and orderly
development in these areas. This chapter describes
the program for those purposes, including the issuance
of flood plain management orders, approval of man-
agement regulations adopted by local agencies, and
approval of flood plain development on a case-by-case
basis. Section 75.4 describes the establishment of a
floodway, section 75.5 presents minimum standards for
flood plain and floodway use, and section 75.7
provides for the delegation of authority to local
agencies in the approval of regulations.

Natural Resource Commission [571]

Chapter 77 — Endangered and Threatened
Plant and Animal Species

This chapter lists certain plant and animal species
that have been determined to be threatened or
endangered in lowa. Section 77.4(8) excludes drain-
age district repairs and improvements to open ditches
from the Department’s efforts to protect the Topeka
shiner, a fish species.
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Personnel Department [581]

Chapter 21 — lowa Public Employee’s
Retirement System

Section 21.5(1)a(14) allows that drainage district
employees are covered by IPERS unless they opt out
of the program.

Revenue Department [701]

Chapter 17 — Exempt Sales

This chapter lists certain activities and materials
that are exempt from sales taxes. Section 17.9(3) lists
the sale and installation of drainage tile used for

certain purposes as exempt from tax.

Chapter 18 — Taxable and Exempt Sales
Determined by Method of Transaction or
Usage

Section 18.35 exempts drainage tile from taxation if
used for certain purposes, such as disease and weed
contro and health promotion of plants and livestock
produced for market. Tile used for other purposes is
subject to tax.

Chapter 19 — Sales and Use Tax on
Construction Activities

lowa Code Section 422.43 imposes taxes on the
gross receipts for sales of certain tangible property and
listed services. This chapter further describes assess-
ment of those taxes. Section 19.10(2)e allows that
most drainage improvements are considered to be part
of the property realty.

Transportation Department [761]

Chapter 112 — Primary Road Access Control

This chapter details Department of Transportation
rules regarding control of access along primary
highways in lowa. Section 112.3(4)b allows that



drainage structures within the public right-of-way will
be maintained by the Department except for concrete
box culverts and bridges constructed as part of an
entrance permit. Section 112.6 describes drainage
considerations related to entrance construction.
Section 112.13(3) states that the property owner is
responsible for all costs of special access connections,
including drainage structures.

Chapter 115 — Utility Accommodation

This chapter addresses installation, adjustment,
and maintenance of utility facilities within the right-of-
way of primary highways in lowa. Section 115.17(1)
requires that utility poles, guys, anchors, and other
devices on non-freeway primary roads not be located
in ditches, at drainage structures, or on the roadway
shoulders. These devices shall be located to minimize

potential conflicts with highway maintenance activities.

Chapter 150 — Improvements and
Maintenance on Primary Road Extensions

The lowa DOT and cities are jointly responsible for
extensions of freeways and primary highways in
incorporated areas. The chapter describes the provi-
sions for sharing costs of drainage district assess-
ments and storm sewer construction, as well as
obligations for maintenance.
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IOWA CASE LAW

Interpretation of lowa’s law in the court system
provides valuable guidance for practice and decisions
in drainage related matters. Following are brief
summaries of pertinent drainage issues that have been
addressed at the appellate and supreme court levels.
This information is presented for general reference
only; for definitive guidance in the interpretation of
lowa’s drainage laws, always consult an experienced

attorney.

Eminent Domain

Phelps v. Board of Supervisors, 211 N.W.2d
274 (lowa 1973)

The lowa Supreme Court compelled the county to
compensate property owners for damages to their
lands caused by an increase in flooding due to
construction of a bridge and causeway. The court
determined that the landowners had a right to compen-
sation because there was substantial interference with
the landowners’ use and enjoyment of their property
due to intermittent flooding and that permanent
damage had been caused by the flooding.

The court noted that it is the character of the
invasion rather than the amount of damage that
determines a taking. Only a difference in degree exists
between a permanent overflow by backwater and
damages from intermittent but inevitably recurring
flooding.

Hammer v. Ida County, 231 N.W.2d 896 (lowa
1975)

In an eminent domain case, compensation can only
be awarded to a landowner for losses directly resulting
from the use made of the condemned land. Compen-
sation cannot also be awarded for damages from
improvements made nearby merely in conjunction with
the original condemned land use that may also affect
other remaining property.
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Where one portion of a tract of land was con-
demned for relocation of a road upon it, compensation
could not also be awarded for damages to the remain-
ing land due to flooding allegedly caused by raising the
elevation of another intersecting road bordering the
property, even if part of the same project.

The work done on an intersecting road and the
alleged damages caused were readily separable from
the construction on the road for which the parcel was
taken by condemnation proceeding. Compensation
could only be made for damages caused by the use for
which the condemned land was taken, namely reloca-
tion of the main road.

Peterson v. Board of Trustees of Drainage
District No. 5, 625 N.W.2d 707 (lowa 2001)

After a board of trustees for a drainage district
makes an assessment of damages due to improve-
ments made under lowa Code section 468.25, the
amount of damages is final. The board may not later
award additional damages even if subsequent harm
suffered by the landowner was unanticipated when the
original assessment was made.

The board of trustees assessed damages to
landowners resulting from the construction of a
drainage ditch. Several years later, one landowner lost
federal wetlands designation for a portion of his land
due to that ditch improvement. As a result of the loss of
wetlands designation, the USDA imposed a sanction
on the owner, denying use of 28 acres of cropland. To
avoid the sanction, the owner acquired other land to be
converted to wetlands. It was ruled that the board
could not award the owner supplemental damages to
reimburse for the cost of the additional land.
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Concurrent Powers: lowa Natural
Resources Council and Drainage
Districts

Polk County Drainage District No. 4 v. lowa
Natural Resources Council, 377 N.W.2d 236
(lowa 1985)

The lowa Supreme Court held that the lowa Natural
Resources Council (INRC) and drainage district
trustees had concurrent powers under lowa Code
sections 445.135 and 445A.33 (1981). The trustees
had authority to decide whether to initiate proceedings
to restore the efficiency of a floodway in a remnant of
the Skunk River, but the INRC had the authority to
grant or refuse a permit for the work. The INRC had the
power under lowa Code section 445.33(1) to deny the
trustee’s application for a permit because it was
determined that the project would adversely affect the
efficiency of the floodway, utilization of the state’s water
resources, or adversely affect or interfere with the state
comprehensive plan for water resources or an ap-

proved local water resources plan.

Improvements or Repairs by Drainage
Districts

Johnson v. Monona-Harrison Drainage
District, 68 N.W.2d 517 (lowa 1955)

An engineer’s report and recommendations were
sufficient under lowa Code section 455.135 as the
basis for a drainage district’s approval of a plan to
repair a drainage system. Even though the report relied
on outdated information and the survey was general
and incomplete, it met the statutory requirement since
it was adequate to apprise anyone interested in the
general nature and extent of the project proposal and
included a cost estimate.

The board did not abuse its discretion in accepting
and approving the general, and perhaps incomplete,
plan and survey as appropriate, especially after

extended hearings took place concerning the ad-
equacy of the plan, survey, and estimate.

Hicks v. Franklin County Auditor, 514 N.W.2d
431 (lowa 1994)

The court noted that a drainage repair involves
actions to maintain or restore the efficiency or capacity
of a drainage system, while an improvement involves
expanding or enlarging the capacity of an existing
system. The court found that the proposed construction
in this case was a repair because the project’s scope
was to restore a drainage ditch to original specifica-
tions. It concluded that the landowners were entitled to
compensation for that portion of the project exceeding
the boundaries of the drainage easement, but not for
land within the easement that they had been farming.

Consequently, the drainage district could reclaim
waterway easement it had obtained when the drainage
district had originally been established. The court
awarded compensation only for the portion of the
project exceeding the boundaries of the drainage
easement.

Alteration of Natural Flow by Private
Landowners

Sheker v. Machovec, 116 N.W. 1042 (lowa 1908)

For a lower land owner to recover damages for
water flow diverted from a natural drainage course, the
lowa Supreme Court held that it is not necessary for
the lower land owner to show that the flow of water
substantially increased or that the method of discharge
was significantly altered. It is enough to show that the
fair market value of the lower land decreased as a
result of the altered flow patterns.

Kaufman v. Lenker, 146 N.W. 823 (lowa 1914)
As long as drainage is wholly upon a landowner’s
own property, the landowner may drain water along the

natural course of drainage and discharge it into a
natural depression or water course without liability for



damages to others. However, the landowner may not
cut through natural barriers and divert water from its
natural flow, discharging it on or close to a neighbor’s
land, if it would increase the discharge substantially,
put the discharge in a different place from its natural
flow, or unnecessarily cause damage.

Anton v. Stanke, 251 N.W.2d 153, 156 (lowa
1933)

The owner of a dominant estate may not divert
surface water from one natural watercourse to another
natural watercourse on his or her land if the flow of
water is greatly increased or is of an unnatural volume
and the waters ultimately flow upon a public highway at
a point where they would not naturally flow.

Furthermore, a county board of supervisors may
not construct or maintain a culvert to dispose of
unlawfully diverted waters, causing these waters to
pass through the highway at a place where they would
not naturally flow and causing substantial damages to
servient lands.

Droegmiller v. Olson, 40 N.W.2d 292 (lowa
1949)

Landowners who, in the first instance, had no right
to divert water from their land could not then compel
the county to furnish them permanent protection from
the water they diverted. Servient landowners are not
entitled to have ditches along a highway constructed
and maintained so as to fully protect their lands from
water naturally flowing over them or to change the
natural course of drainage.

The rights to the use of a roadway within the right-
of-way belong to the public. These rights are not to be
impaired in favor of an individual even though the
person’s actions, such as diverting the flow of drain-
age, does no damage to the highway.

The diversion out of its natural course of a large
quantity of surface water to a public highway, with its
resulting deposit of much silt, constitutes an obstruc-
tion and a nuisance which a county may have abated
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without showing of injury or pecuniary damage.
However, removal of accumulated silt in ditches to
maintain drainage patterns is a responsibility of a
public agency.

Moody v. Van Wechel, 402 N.W.2d 752 (lowa
1987)

In determining which adjacent tract is dominant,
relative elevation and not general movement of
floodwaters is controlling. Water from a dominant
estate must be allowed to flow in its natural course
onto a servient estate. The flow may not be diverted by
obstructions erected or caused by either estate holder.

The owner of the dominant estate may divert water
by surface drainage constructed upon his or her own
land even though some different or additional water
may thereby enter the servient estate. However, the
owner of the dominant estate may not go so far as to
collect and discharge water on the servient estate in
such a manner as to cut a stream bed. The servient
estate is obliged to receive water from higher lands,
but not in such a way as to cut channels that did not
previously exist.

A fence row should be maintained so as to allow
the free passage of surface water. When fences
become filled with debris or soil, they should be
cleared. When the parties cannot agree on a plan to
clear obstructions, a court should devise one.

Easement by Prescription

Nixon v. Welch, 24 N.W.2d 476 (lowa 1946)

Landowners within an established drainage district
may assert their surface water drainage rights in
accord with natural drainage patterns.

Two landowners were separated by a county road.
Historically, drainage moved from the dominant
property, through a road culvert, across the servient
land to a lake. Improvements as part of a drainage
district relocated drainage from the dominant property.
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The county then regraded the road and removed the
culvert. The dominant owner sued to reestablish the
historic drainage flow.

The lowa Supreme Court found that a natural
easement existed in favor of the dominant estate for
the flow of surface water through the road and across
the servient land. This easement was established
either by concerted action by historic owners or by
prescription since this was the watercourse openly
used for conveying surface water to the lake. If the
drainage established by the drainage district is not
satisfactory, the dominant owner has the right to
demand the reestablishment of historic patterns.

The court ruled that the county must bear the cost
of replacing the culvert to permit free flow of surface
water. The plaintiff (dominant landowner) was respon-
sible for cleaning a ditch across the servient estate to
reestablish historic drainage because the dominant
estate was the only beneficiary of that action.

McKeon v. Brammer, 29 N.W.2d 518 (lowa
1947)

When an easement for an underground drain on
the servient estate in favor of the dominant estate is
created by prescription or agreement by the parties, it
is not extinguished when the servient estate is sold
without notice of the easement.

Maisal v. Gelhaus, 416 N.wW.2d 81 (lowa App.
1987)

The owner of a servient estate was required to
lower the elevation of land near a fence line caused by
his method of plowing, which resulted in a diking effect
that altered the natural flow of water and caused
flooding on the dominant estate.

A prescriptive easement was created by agreement
between the previous owner of the dominant estate
and owner of the servient estate. The easement

created a permanent right of drainage from the
dominant estate to the servient estate.

Franklin v. Sedore, 450 N.W.2d 849 (lowa 1990)

Owners may drain their land in the general course
of natural drainage by constructing or reconstructing
open or covered drains and discharging the drains in
any natural watercourse or depression so the water will
be carried into some other watercourse. If the drainage
is wholly upon the owner’s land, that owner is not liable
for damages from the drainage unless it results in a
substantial increase in the quantity of water or changes
in the manner of discharge on the land of another.

The owner of a dominant estate may waive his or
her rights to an original watercourse by prescription. A
ditch altering a natural waterway will not be enjoined
after it is maintained for 10 years with expressed or
implied consent.

The exception to the prescription rule is limited to
rights of the public. An artificial ditch may, under some
circumstances, become a natural watercourse when
the rights of the public are involved, since neither the
statute of limitations nor prescriptive rights can be
urged or claimed against the public. However, such
easements still run against rights of private individuals.

Negligence Actions—Private
Landowners

O’Toole v. Hathaway, 461 v. N.W.2d 161 (lowa
1990)

The lowa Supreme Court found owners of a
dominant estate to be liable for negligence when a
terrace break on their land, due to torrential rains,
flooded a neighbor’s home. The court determined that
the manner used by the owners of the dominant estate
to alter the natural drainage was not reasonable, given
the location of the terrace, and that a break in that
terrace was foreseeable. In doing this, a breach in the
duty of care to neighboring landowners occurred.



Under “natural flow” doctrine, the dominant owner is
entitled to drain surface water in a natural watercourse
from his land over servient owner’s land and, if
damages occur, the servient owner is without remedy.
However, if the volume of water is substantially
increased or if the manner or method of drainage is
significantly changed and actual damage results, the
servient owner is entitled to relief. This rule applies
even in connection with governmentally approved soil
conservation practices that substantially alter the
natural flow of water.

In addition, there is an overriding requirement that
one must exercise ordinary care in the use of his or her
property so as not to injure the rights of neighboring
landowners.

Terracing may substantially change the manner and
method of surface water drainage, even though
terraces are not generally designed to divert or
decrease the flow of water.

While the court did not hold that the conservation
terraces at issue were an inherently dangerous activity,
they did point out that landowners employing such
terraces (even when mandated by federal farm
program conservation requirements) must construct
and place the terraces in such a location that terrace
breakage would not damage an adjoining landowner.

Counties—Inverse Condemnation

Connolly v. Dallas County, 465 N.W.2d (lowa
1991)

A county is exempt from liability for certain actions
under lowa Code section 613.4(7) and (8*). However, if
a public road flood control project, when functioning as
it was designed, causes flooding to a particular area
that would not have been flooded in the absence of
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that improvement, an inverse condemnation claim may
arise.

(*Per lowa Code at the time of this decision.)

Counties—Duty to Repair and Maintain

Perkins v. Palo Alto County Board of
Supervisors, 60 N.W.2d 562 (lowa 1953)

When a county, with the acquiescence of the
former landowner, constructs a ditch that changes the
direction of a natural watercourse and the ditch
continues to be used as the watercourse for a number
of years with the knowledge of the successor to the
land, it becomes the natural watercourse. The new
owner of the land cannot require the county to add
improvements that will direct the water back in the
direction of the original natural watercourse. However,
the county does have a duty to maintain the ditch and
keep it open.

Koenigs v. Mitchell County Board of
Supervisors, 659 N.W.2d 589 (lowa 2003)

An easement created by contract between a private
landowner and a pubic agency was limited in duration
to the time required by the agency to dredge a ditch
and build a road. The agency did not have a duty to
maintain an obstructed ditch after the road was
completed, according to the terms of the original
contract.

Counties—Authority to Regulate
Application of Livestock Waste to
Protect Groundwater

Goddell v. Humboldt County, 575 N.W.2d 486
(lowa 1998)

The lowa Department of Natural Resources (DNR)
is the only entity authorized under lowa Code section



lowa Drainage Law Manual

lowa Case Law

455B.172(5) (1975) to regulate the disposal of animal
waste from confinement facilities. Local agencies
cannot regulate such waste disposal.

Injunctive Relief

Schmitz v. lowa Department of Natural
Resources, No. 2-070/01-0436 (lowa App. 2002)

The lowa Supreme Court denied plaintiff landown-
ers injunctive relief that would have forced the DNR to
remove a water control structure it had erected on a
public wetland, the Shimon Marsh, that adjoined their
farm.

The landowners failed to prove the elements for
injunctive relief. They did not establish there was an
invasion or threatened invasion of a right and/or that
substantial injury or damages would result unless an
injunction was granted. Neither did the plaintiffs prove
that removal of the water control structures in the
Shimon Marsh would improve drainage on their land.
Finally, they were unable to show that no adequate
legal remedy was available to them, since they could
have filed a suit to recover damages for any alleged
negligent actions by the state.

Injunctive Relief—Administrative
Powers

Myers v. Caple, 258 N.W.2d 301 (lowa 1977)

A land