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REPORT OF THE ATTORNEY GENERAL.

STATE OF IOWA,
Department of Justice,
Des Moines.
To the Honorable Geo. W. Clarke,

Governor of Towa:

Pursuant to the provisions of Chapter 9, acts of the Thirty-
third General Assembly, I hereby submit to you a report of the
business transacted by the attorney general during the years 1913
and 1914,

As the work of the department has so greatly multiplied and
the number of opinions increased, only such opinions as cover new
questions and as are thought to be necessary in order to advise
the several state departments and the several local officers, are
included in this report.

In addition to acting as adviser and counsellor for the several
state departments, the attention of the department of justice dur-
ing the last biennial period has been almost continuously oceupied
in the matter of trying constitutional questions in the state and
federal courts, and in the enforcement of the law.

CONSTITUTIONAL CASES.

During this biennial period cases testing the constitutionality
of the following laws have been submitted in the supreme and
federal courts: workmen’s compensatiom act; the law giving the
railroad commissioners supervision of the railway companies; capi-
tol extension act; blue sky law; red light law; teachers’ minimum
wage ; automobile registration law; ice eream standard of the pure
food law ; vasectomy law.

These cases have been contested with all the energy, skill and
industry that money could buy. Not only the ablest lawyers in
Towa have been secured but in two of the cases very able lawyers
from both New York and Chicago appeared for the plaintiffs. The
state, however, has been successful in the suit involving the capi-
tol extension act, teachers’ minimum wage, automobile registra-
tion law and the ice eream standard of the pure food law in our su-
preme court. The eases involving the constitutionality of the re(
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light injunction and abatement law and the blue sky law were
submitted to our supreme court, one in December 10, 1913, and
the other April 8, 1914. No opinions, however, have yet been
handed down.

The case involving the constitutionality of the workmen’s
compensation law was submitted in the federal court and a de-
cision rendered in favor of the state.

The case testing the constitutionality of the vasectomy law
was submitted in the federal court but the attorney general in

that case conceded that an injunction should be granted. The'

law in its present form is so arbitrary and unreasonable that the
department of justice refused to make a defense.

THE BLUE SKY LAW,

The case involving the constitutionality of the blue sky law
was submitted in the federal court and originally held valid by
Judge McPherson. Later, upon an application for a temporary
injunction before Judges Smith, McPherson and Pollock, it was
held that the act offended against the commerce clause of the fed-
eral constitution.

At a conference of the attorneys general of the United States
it was agreed that the Towa law was the strongest statute which
had passed in the several states, and therefore it was recom-
mended that the decision of Judges McPherson, Pollock and Smith
be appealed from. Accordingly the appeal has been perfected be-
fore the supreme court of the United States. It was decided, how-
ever, in view of the experience in the submission of the Towa and
Michigan cases in the supreme and federal courts, and the Ar-
kansas statute before the Arkansas courts, that a new hill should
be drafted.

The National Assogiation of Attorneys General appointed
Attorney General Grant Fellows of Michigan, the Attorney Gen-
eral of Towa and Attorney General Moose of Arkansas to draft a
new bill. The commission has made its report and prepared a bill
which will be recommended in this and in a number of the other
states to the next legislatures.

The new bill is well indicated by its title. It is designated an
inspection law for the purpose of preventing fraud in the sale of
stocks, bonds and other securities. It is attempted by said act to
accomplish this and no more; that is to say, it is attempted to pro-
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tect the people against fraud but not unduly interfere with the
private business of investment companies in the sale of stocks
bonds and other securities in the state of Iowa.

THE MILWAUKEE CASE.

Another constitutional case of great importance is the case of
the Chicago, Milwaukee and St. Paul Railway Company vs. The
State of Towa. This case involved the constitutional right of the
board of railroad commissioners to require transportation com-
panies to accept carload lots for points within the state where the
cars of merchandise originated in a point outside the state. This
case was submitted to the supreme court of the United States and
oral argument made on behalf of the railway company and by the
attorney general on behalf of the state, and a decision rendered
April 13, 1914, sustaining the validity of the law and upholding
the contentions of the state. This was of special value to the job-
bers of the state and the wholesale merchants who do business in
carload lots by following the re-consignment method.

It goes without saying that the sustaining of the constitution-
ality of the acts of the legislature, unless wholly arbitrary and
clearly unconstitutionai, is of paramount importance; otherwise,
the work of the general assembly would come to naught.

THE ECONOMIC VALUE OF LAW' ENFORCEMENT.

The matter of the enforcement of 'the law has occupied a
large part of the attention of the department of justice. Law
enforcement is always of very great importance.

The supervisors of this state, according to the reports made
by the state examiners are now spendin§ over twenty million dol-
lars per annum. Notwithstanding this very large sum of money
expended, we found unusually lax business methods. We found
that the law was violated both in letter and spirit in several of
the counties of the state. The examination thus far made indi-
cates in the several counties of the state a shortage of $400,000, a
part of which has been returned but a considerable portion of
which will never be returned to the county treasury due to the
fact that a number of officers responsible for the shortage are
dead, some have left the state, a large number are now out of busi-
ness and the statute of limitations will he a bar to the collection

- of a large part of the amount.
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A number of removal suits have been instituted. In several
instances, however, resignations were handed in before any peti-
tions were filed ; one suit is now pending. In each instance thus
far the state has been successful. The indirect result is of more
importance than the direct result. Not only in the counties where
prosecutions have either been threatened or instituted has there
been a change in business methods, but the mere activity of the
department has caused a change of methods in a large number of
other counties.

Since the removal bill was passed, twenty-four officers have
either been ousted or resigned to avoid prosecution. This includes
mayors, supervisors, sheriffs, marshals and chiefs of police.

The removal bill should be amended making it applicable to
all city, county and township officers, elective or appointive. No
reason can be offered why the removal bill should apply to a lim-
ited number of city and county officers but not apply to the re-
maining number.

The general assembly of Massachusetts in 1913 followed Towa
in giving the attorney general of the state additional powers in
the matter of the enforcement of the law and the supervision of
local officers. This is in line with the best thought of the time. It
has come to be recognized-that since the state by its general as-
sembly has authority to enact laws binding upon all the people,
and through the supreme and inferior courts interprets the laws
binding upon all the people, that it should also have the means of
enforecing the law in every part of the state.

SPECIAI, AGENTS.

In order, however, that this may be fully accomplished, the
department of justice should have authority to appoint special
agents to investigate violations of the law both of a social and
economic nature in every part of the state. These special agents
should have the same authority to make arrests as local officers
and should have the co-operation of all peace officers in the matter
of making arrests and the enforcement of the law.

REFORM IN COURT PROCEDURE,

In order that justice may be accomplished and effictency se-
cured, we not only need special agents for the purpose of secur-
ing evidence upon which to base convietions, but a change in our
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eriminal procedure. I therefore renew my recommendations made
in the last biennial report, viz: that the legislature of this state
pass a law similar to the Wisconsin law and the proposed amend-
ment to the constitution of California providing in substance that
no judgment shall be reversed or set aside or new trial granted .in
any action or proceeding, civil or eriminal, on the ground of mis-
direction of the jury, or the improper admission of evidence, or
for any error as to any matter of pleading or procedure, unless af-
ter an examination of the entire cause, including the evidence, the
court shall be of the opinion that the error complained of has re-
sulted in the miscarriage of justice. This in substance has been
the law of England for a number of years, and the American Bar
Association at its last meeting held in Washington, D. C. in 1914,
recommended that legislation of a similar nature be placed upon
the statute books of every state in the Union.

The importance of this is made evident when we consider that
for the biennial period ending January 1, 1915, 94 new criminal
cases were appealed in this state; 99 were disposed of by our su-
preme court of which number 14 have been reversed upon defend-
ants’ appeal and four reversed upon the appeal of the state. Dur-
ing the same period of time in Wisconsin with over 100,000 more
population, with larger cities and open saloons, only 21 criminal
cases have been appealed and only one case reversed.

INSANITY.

I also renew my recommendation made in the previous bien-
nial report with reference to procedure in the event that insanity
is set up as a defense for erime. The importance of this recom-
mendation is shown by the case of State vs. Kelley. Kelley was
charged with the killing of two persons and indicted for murder
in the first degree. Insanity due to drunkenness was set up as a
defense.. The jury did not bring in a verdict of guilty of murder
but brought in a verdict of guilty of manslaughter and answered
a special interrogatory saying that Kelley was insane at the time
of the commission of the offense. The case was reversed by our
supreme court and Kelley is now running at large.

The insanity defense operates not only as a miscarriage of
justice in Towa but elsewhere. The attorneys general of several-
states are directing the attention of the governors and the legisla-
tures to the evils of the present system. The attorney general of
Alabama in his recent report strongly recommendg a change in
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the present law. England satisfactorily disposed of the question
as early as 1883 in what is known as the Lunatics Act.

THIZE MASSACHUSET'TS LAW.

Massachusetts in 1909 passed a law which is in substance the
same as that of England and provides as follows :

' ““If a person who is indicted for murder or manslaughter is ac-
q}utted by the jury by reason of insanity, the court shall order
him to be committed to a state hospital for the insane during his
natural life, and he may be discharged therefrom by the governor
with the advice and consent of the council, when he 1s satisﬁed,
after an investigation by the state board of insanity that such per-
son may be dischgrged without danger to others.’’ Acts of Massa-
chusetts, 1909, chapter 504, section 104, page 711.

Undoubtedly there ecan be no objection to requiring a jury
_Wherever the defense of insanity is set up to make a special find-
ing (1st) as to whether the offense was committed by the defend-
an.t; and (2d) as to his insanity. If insane, he should be con-
mitted to the asylum not as a means of punishment but as a means
of treatment and protection to society during the remainder of his
na.tural life, to be released only by the executive or some other
tribunal specially constituted for that purpose, and then only af-

ter it was affirmatively shown that no danger to society would re-

sult from his release.

. Under our present law if he is insane at the time of trial, the
trl'al is postponed and defendant is sent to the hospital for the
criminal insane at Anamosa to remain until his sanity is restored
before he is put on trial. If, however, he remains a few years it is
almost impossible to secure a convietion because of the‘death or
r.emoval of witnesses; but if it is alleged that he was insane at,the
1.211118 of the oﬁ'e?nse but now sane, there is nothing to prevent the
jurors from using this as an excuse for verdicts of acquittal not-
?v1thstanding that the probabilities of his committing other erimes
in the future are very great.

SECOND TRIAL.

In a number of states where a defendant is placed on trial for
murder in the first degree and is found guilty of some lesser of-
fense, if he appeals to the supreme court and the case is reversed,
he can again be placed upon trial for the highest offense charged
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in the indictment. Under the decisions of our court this may not
be done. The result is that defendants are encouraged to gamble
upon what the supreme court will do. They have everything to
gain and nothing to lose by prolonging the litigation. This should
be remedied if necessary by constitutional amendment.

If the defendant fails or refuses to testify, the county attor-
ney should be permitted to comment upon this fact.

SENATOR ROOT.

The demand for reform in court procedure is not limited to
persons of radical tendencies. The American Bar Association
went on record in a clear and positive way favoring a change and
Senator Root in his great address made one of the strongest in-
dietments against our present system which has been made by any
public official of high standing in the United States. Discussing
the question of trial practice he said:

““Our trial practice in the admission and exclusion of evi-
dence does not agree with the common sense, the experience or
the instincts of any intelligent layman in the country. As a con-
sequence, while we are aiming to exclude matters which our rules
declare to be incompetent, or irrelevant or immaterial, we are
frequently also excluding the truth. The American man is intensely
practical and direct in his methods. American procedure ought to
follow as closely as possible the methods of thought and action of
American farmers and business men.’’

THE JAIL SYSTEM.

If our court procedure is to square itself with the modern
methods of thought and action, it will be necessary to revolution-
ize our present method of punishment. The theory of vindictive
punishment has no place in any system of penal reform. What is
necessary is to quarantine the offender to the end that society may
be protected and give him a sufficient amount of discipline until
he can become a self-supporting citizen. He must right the wrong
in so far as possible. The whole jail system should therefore be
revolutionized by the abolishment of the city and county jail ex-
cept as a means of detention awaiting trial, and there should be
substituted custodial farms conveniently located so as to best ac-
commodate every section of the state.
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b.'or-the details of the plan see the report of the committee
submitted to jche governor on May 25, 1912. If in addition to these
recon}meud'atlons appeals to the supreme court should be limited
to $2?0 Or In excess thereof, unless a constitutional question or a
question involving real estate was at issue, litigation would be
very much }essened, Justice would be very greatly promoted and the
?11rect and indireet benefits to the parties concerned and the peopl
In general would be very great. AL

TRUSTS AND MONOPOLIES,

We now have a criminal law upon our statute books relatin
to trusts and monopolies bhut no civil remedy. The legislaturi
s}.muld therefore pass what was known as the Miller or Francis
bill at the last general assembly giving the state the iniuncti
method of Qealing with trusts and monopolies. Tt shmfld al;’s
pass a law similar to that on the statute books of Missouri givin
the state a eivil remedy of investigation instead of limitin thi
state to the eriminal method by the grand jury. “

AMENDMENT TO ROAD LAW,

The Thirty-fifth General Assembly specifically provided that
the att?rney general should be the counsellor and advisor for the
sjcate highway commission. Our work with the highway commis-
sion shows splendid results to have been accomplished under the
new road law in so far as grading, permanent bridges and cul
verts and.draining is concerned but systematic dragging has no’;
been obtained and in my judgment will not be obtai;ed under the
present system. The recommendations of the highway commis
sion for a patrol system of dragging should therefore be adopted_

ABOLISHING SUPERVISOR DISTRICTS.

Our investigation shdws that the law authorizing supervisors
to.be elected under the district plan has a tendency to roduc;e
evil results. Therefore supervisor districts should be akI))olish d
and all supervisors elected at large. Sooner or later some eneril
assemb%y will place county government upon a nonpartisag basis
Supervisors will be elected at large, will give their entire tim.
and attention to the duties of the office, be paid a sufficient salarye

pl [ a (l aOtl a l) =
a )Olnt all the CIel ICEll ]lel ) an 1 lls‘ Supervise lhe entire ])“Sl
v t
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STATE AND SAVINGS BANKS SHOULD HAVE AUTHORITY TO BECOME
MEMBERS OF FEDERAL RESERVE BANKS.

The attorney general was early called upon to give an opinion
as to whether state and savings banks were authorized to become
members of the federal reserve banks. The opinion has heen re-
served. In order to remove the question beyond controversy, the
general assembly should expressly authorize state and savings
banks to become members of the reserve banks in .order that our
state banking act may harmonize with the federal currency act.

HABIT FORMING DRUGS.

Much has been recently said concerning the evils of habit
forming drugs. Our statute now prohibits the sale of cocaine and
all of its derivatives; provides that it shall not be sold except up-
on the original written preseription of a registered physician;
that the first offenders may be prosecuted under information; that
a second offense is indictable; especially enjoins upon peace offi-
cers and county attorneys the enforcement of the act; druggists
found guilty may have their certificates to practice pharmacy re-
voked by the commission. However, the law may be strengthened
in the following particulars: The red light injunction and abate-
ment bill should be amended making a nuisance any building or
place wherein is sold or unlawfully kept any opium, cocaine or
any derivative of said drugs or other habit forming drugs, and
subject to abatement under the same conditions as required for
the abatement of a house of assignation or the abatement of a
liquor nuisance with the same right to a permanent and temporary
injunction against the owner of the building, the persons con-
cerned or engaged in the making of the illegal sales as now ob-
tain against persons operating a liquor nuisance or a house of ill
fame. Any physician who wrongfully prescribes to any person
any habit forming drug should be held to be guilty of unprofes-
sional conduct and the board of health should be required upon
hearing to cancel the certificate of any such physician, and should
likewise be authorized and directed to cancel the certificate of any
physician who is himself addicted to the use of habit forming
drugs.

Physicians should also be required to keep a record of every
prescription and file a copy with the state hoard of health and a
duplicate carbon copy with the state pharmacy commission. The
state pharmacy commission should also have hoth the authority
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and better facilities for making inspection of the stock of drugs

and the quantity of habit forming drugs kept by such pharm: .
to see if the law requiring reports to he accurately kept has been
observed. Every person making sales should he required to obtain
a license from the state pharmacy commission to the end that the
commission will have an accurate list of the number of persons
dealing in such habit forming drugs. A striet account should he
made of the total amount received and the total amount sold
and a report made to the pharmacy commission. In addition the
possession, except as prescribed by law, should be evidence that
the same is kept for illegal purposes.

The laws of both New York and Massachusetts are considered
model laws in dealing with and regulating the dispoesition of these
habit forming drugs, but T am persuaded that the additional rec-
ommendations herein made wil] be necessary if the regulation is
to be thoroughly effective.

LIMITING TIME oF APPEAL IN CRIMINAL CASES.

The time of appeal in eriminal cageg should be reduced from
six to three months.

INDETERMINATE SENTENCE LAW.,

An indeterminate sentence hill similar to the Heald bill intro-
duced in the Thirty-fifth General Assembly should be passed and
there should also he a limited indeterminate sentence law for mis-
demeanants.

The question of the repeater or recidivist will never be solved
until we come to some form of indeterminate sentence law for mis-
demeanants as well as felons. Until we have an up to date re-
formatory for women with some form of indeterminate sentence
law we shall never solve the social evil. The punishment of the
women of the street by either a fine or jail sentence only ag-
gravates the offense, »

DELAY IN RECEIVING 10WA REPORTS.

Much complaint has been made by the bench and bar owing
to the delay in receiving the Towa Reports. Immediately preced-
ing the receipt of the last volumes of the Reports a few days ago,
there were about 125 criminal cases which had heen decided by
our supreme court since the publication of the last Report. Tt goes
without saying that lawyers who depend upon the Towa Reports,
who do not take the Northwestern Reports, have no means of

y 7
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knowing what our supreme court is actually deciding, e.uld henﬁe
any cases may be brought under an erroneous conception of the
law. -
It should be said in justice to the reporter whose term 01f %f
fice expired January 1, 1915, that the delay was n_ot caused by
his negligence but due to the fault of the publishing company.
The c:ntract with the present publishing company s.hould there-
fore be cancelled and let to some responsible pubhshmg con}pirlly
who will furnish the Reports promptly upon ‘;he 1'e;,e11]%t 0 ot 12
» of the Reports. It would he w
necessary copy for a volume o
the Who?:e matter was placed under the char‘ge of the sull)rer.ne
court giving the supreme court ample authority to protect the in-
terest of the state.
CHIROPRACTORS,

Complaints are frequently n}ade to the departmen.t;i((:;)rilzetr}rllé
ing the practice of chiropractors in ‘the se\'e.ral Comlilul.ll el
state. There are at least three chiropractic schools l11'1 gtors
of Towa and there are probably sever'Ial thoui,)aiﬁ;lonc Efeo}r,)r; s
engaged in the praectice in this stajce. n my o b P

i in the medieal practice act with a requirement tha
?;e;ecs%irllllzii;; ttheia same plI-)eliminary education a.ndt t}fe ;?::13
knowledge of anatomy and other fundamental subjects req
. 035333:25;“18 biennial period 72 new civi_l cases hav;; b%en .;111—
stituted. Fifty-two of the civil cases pen(.hng at the‘ ,(?glmll:ing
of the term have heen disposed of and 36_0[ the new casi;l ma ,'tfgl
a total of 88 civil cases disposed of during the .term. 11?l W?.l :
the 99 criminal cases makes a total of 187 cases disposed .()tft mm:
this biennial period. This does not, represent a number 10 ca:ze
in various parts of the state where the attorney g‘enera 't(;lr B
of his assistants co-operated with the copnty attmn(;y e‘i tzl
some criminal or civil case affecting the interest of the state.

SUMMARIZING OUR CONCLUSIONS, WE RECOMMEND:

First. The passage of a law similar to the propo.sed amenltli—
ment to the constitution of California, the Wisconsin _law, ]; e
law of England and that recommended by the Amerlc;n S::;

iati riding judgment shall be reversed or
Association, providing that no judg . 16U He raye
aside or new trial granted in any action, eivil or crln}lnal, livnl]ef?
it shall affirmatively appear that the error complained of has
resulted in a miscarriage of justice.

2
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S o
provi(;e;;(i.h i& lz;.lw similar to that of England ang Massachusetts
at when insanity is urged as a def i

. . elense in an imi-
;llil; case 1(;11;3 Jury shall be required to bring in a specia1y\ :::i]inelt
wing (a) as to whether the defend i Y
0 v : ant committed the offen
:‘l‘l,fre(;)- atsh to f%ls msanity, and providing that if both are arsle
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msane hospital for life unless S g L
. released by the executiy i
or Some specially desighated tribunal, e

Third. An amendment to the ]
torney to comment upon the attit
2vent the defendant does not becom

aw permitting the county at-
ude of the defendant in the
e a witness in his own behalf
Fourth, Limiting the time of ‘

o appeal i rimi ] :
o G Pl n criminal cases from

Plfth. Lln]ltln ap])eals in 1v1 ‘ase mn S t 1e I 1()ullt n
g 1
: » an
on IZI over Sy 18 t]?—oo or 1n excess thel C‘Of.
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Sixth. The mdeterminate ge

: ntence law for feloy b
g elons ¢
ted indeterminate sentende law s and a lim-

: for misdemeanants,

eventh, The

g Ijhc law should be so amended that in the event
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s to‘ guilty for a lesser offense than that named in the
] s e
ment is found and a retrial Is granted, the defendant could

C

again be placed upon trial for the I
Eiatnie or the highest offense charged in the

1 h‘]l. f\[ [ ()]]li men 0 Speci l e l' t() ecur 3V 1
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: .Ninth. The abolishment of the
todial farms conveniently located t
sections of the state.

Jail system substituting cus-
0 accommodate the various

m L :

Tenth. The establishment of
to receive women guilty
mitting felony.

@ woman’s reformatory equipped

of misdemeanor as well as thoge com-

Eleventh. An amendment to our anti-trust 1
§tate the injunctive remedy simil il
mtroduced in the thirty-fifth gen
to a statute of Missouri providin
as well as the criminal ar

aws giving the
ar to the Miller or Francis bill
eral .assembly, and a law similar
ng a civil remedy of investigation
and jury method.

Twelfth. The repeal and re-c

. nact 0 sk
similar to that prepared by the ¢ e s

ommission of attorneys general
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appointed by the National Association of Attorneys General for
the purpose of drafting a model law.

Thirteenth. An amendment to the removal law making it
apply to all city, township and county officers, elective or ap-
pointive.

Fourteenth. An amendment to the road law in harmony
with the recommendation of the highway commission providing
the patrol system to secure the dragging of roads.

Fifteenth. The abolition of supervisor districts and pro-
viding for the election of all supervisors at large.

Sixteenth. Amending the banking act giving state and sav-
ings banks the authority to become members of the Federal Re-
serve Banks.

Seventeenth. The amendment to the law relating to habit
forming drugs.

Eighteenth. The cancellation of the present contract for
the publication of the Iowa reports and the letting of a new
contract and placing the matter under the supervision of the
supreme court.

Nineteenth. Amendment to the Medical Practice Act recog-
nizing chiropractors, and requiring the same standards as now
required of osteopaths. '

The work of each general assembly adds to the work of the
department of justice. The Thirty-fifth General Assembly express-
ly made the attorney general the legal adviser of the highway com-
mission and the passage of the workmen’s compensation act also re-
quires a very large part of the services of one of the assistants. In
a number of states special attorneys are employed at twice the
salary paid the assistants in this office as special counsel to the
workmen’s compensalion commission.

We have a very capable and efficient office force. Mr. Fletcher,
Mr. Robbins, Mr. Sampson and Mr, Rankin are all well equipped
for the lines of work assigned to them and each have practiced

* law for a period of from ten to twenty-five years. Miss Gilpin,

law clerk and stenographer, is acquainted with every detail of the
office and Miss McNall and Mrs. Shipley are capable, experienced
stenographers.

Respectfully submitted,

GEorGE COSSON,
Attorney General of Iowa.
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SCHEDULE A.
The following is a list of criminal cases submitted to the supreme court, and also rehearings asked dur-

ing the years 1913 and 1914 and the final disposition of the cases:

Title of Case County Decisions Offense
State v. Andrews, C. C., Appellee..... Clinton......... Affirmed Nov. 5, 1914..... Incest.
State v. Ayers, Manly, Appellant..... DaVAR: « o e s Affirmed Feb. 12, 1914..... Assault with intent to commit rape.
State v. Becker, Harry, Appellant.... |Jackson......... Reversed March 10, 1913... | Robbery,
State v. Beeson, Genour, Appellant... |Linn........... Affirmed Nov. 22, 1913.... | Murder.
State v. Blake, James, Appellant...... Guthrie......... Dismissed Dec. 29, 1914... | Assault with intent to murder.
State v. Boggs, E. A., Appellant...... Grundy .. .oeosoo Affirmed June 23, 1914.... | Larceny by embezzlement.
(Petition for rehearing
S overruled Nov. 5, 1914.)
State v. Buford, John, Appellant..... Monroe......... Affirmed Jan. 14, 1913.... | Murder.
State v. Burns, James, et al, Agpel-
VE: 5 ¢ L s S e v [EBCAE cove-osewrarati Affirmed Feb. 18, 1913....| Breaking and entering.
State v. Chicago, Great Western Rail-
road Company, Appellant........... Chickasaw...... Affirmed May 22, 1914..... Nuisance.
(Petition for rehearing
overruled Sept. 25, 1914.)
State v. Christopher, Louis, Appellant. | Dubuque........ Affirmed Oct. 20, 1914..... Rape.
State v. Clark, James, Appellant...... 501 1 O Affirmed Dec. 15, 1913.... | Murder.
State v. Clark, W. J., Appellant...... Bremer......... Reversed April 9, 1913.... | Larceny.
State v. Clark, W. J.,, Appellant...... Bremer......... | Affirmed May 15, 1914..... Larceny.
State v. Cocherell, Curtis, et al, Ap- | -
DEITRANTA ™ o s aovic siomn IRIBI L e Van Buren...... iDismissed Sept. 21, 1914.. | Conspiracy.
State v. Conklin, B. L., Appellant.... | Washington..... | Affirmed April 14, 1914.... | Adultery.
State v. Cox, Donald, Appellant...... Fremont........ | Affirmed March 14, 1914... |Rape.
State v. Davis, Gordon, Appellant.... |Davis........... | Affirmed Feb. 22, 1913.... | Assault and battery.
State v. Devinney, Orville, Appellant. |Polk............ | Stricken Nov, 22, 1913.... | Assault with intent to inflict great
[ bodily injury.
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SCHEDULE A _Continued =
Title of Case County Decisions Offense
State v. Dietz, F, W., Appellee........ Humboldt....... Reversed Nov. 22, 1913....|Adultery.
State v. Dimmitt, Ed, Appellant...... POLIC 7 rere s uvie wtinalio s Affirmed Oct. 25, 1913..... Larceny of poultry in night time.
State v. Dowden, Walt., Appellant.... |Polk............ Affirmed May 16, 1913....|Liquor nuisance.
State v. Dreher, Gotfried, Jr., Appel- . .
LS A e (o SO ORI TSP 8 5 S e 0300 Audubon........ Affirmed April 13, 1913....| Breaking and entering.
State v. Faora, John, et al, Appellants | Wayne......... Affirmed May 16, 1913....|Conspiracy.
State v. Fisk, Ray, Appellant........ TABBOL o oraioors Dismissed May 6, 1913....|Larceny by embezzlement.
State v. Ford, D. D., et al, Appellees.. | Wapello........ Dismissed Sept. 23, 1913..|Liquor nuisance,
State v. Foxton, H. V., Appellant..... Bremer. . » s s Reversed May 16, 1914....|Cheating by false pretenses.
State v. Frutiger, E. C.” Appellant. ... | Adair

........... Affirmed Nov. 28, 1914....| Practicing medicine without a license.
State v. Gabriella, Raffela, Appellant. | Polk

R e A, Affirmed Nov. 22, 1913....| Murder.
(Petition for rehearing

overruled Jan. 27, 1914.)
State v. Gaston, Wm., Appellant

...... Polk............| Affirmed Nov. 22, 1913....| Assault with intent to inflict great
bodily injury.

State v. Gibford, Perl, Appellant..... Warren......... Affirmed May 16, 1913....|Cheating by false pretenses,

State v. Gish, B, H., Appellant..... s o | HATAIDS «res s e srars Reversed Dec, 18, 1914....|Operating a motor vehicle without a
registration number.

State v. Gorman, Ed, Appellant...... ROTR ARt Affirmed Dec. 19, 1914....|Burglary.

tate v. Gulliver, Glenn, Appellant... | Mitchell........ Affirmed Sept. 16, 1913..

..|Assault with intent to rob.
(Petition for rehearing

overruled Jan. 27, 1914.)
(Modified on application
April 8, 1914.)

IVHINGD AUNYOLLY HHL Jd40 LU0dHy

State v. Guy, Alfred, Appellant

....... Monroe.........|Dismissed Jan. 16, 1914...| Liquor nuisance.
State v. Haggin, George, Appellant.... |Polk............ Affirmed May 16, 1913....| Liquor nuisance.
State v. Hall, L. N., Appellant........ Benton. ...c.... Affirmed Dec, 21, 1914....

Entering a dwelling house in the

nighttime with intent to commit
adultery. -

Afﬁrmed Nov. 22, 1913- e .XSSa\ll with inten 0 lnﬁlct Ieat

podily injury.
Polk s soriinie s ‘ . ] '
.............. |l T %
SOITATLE oo oo moie s 1, Appel- ik i, 19‘13“ 5 i L Rl
| e e 91 '1913. ... | Assat
A e Afirmed Nov. 21, Assault
e L el N ™, R

d Feb. 22 1913....
State v. Harrison, RoY, Appellant Al 1

ine....-- 14... |Murder. i =
nt.. | Muscatine. med March 24, 1914 -
State v. Henrietta, 098, ﬁgggﬁnt.. Cherokee. ...+ Aﬁ}!i’etition for rehearing <!
State v. Hessenius, K. P., overruled Sept. 2%1914.) Wite desertion. o g
1188, o vereere Affirmed July 2221 919'1.3. """ | Larceny by embezzlement. 2
gill, wm. F Appellant. . - - - t gfﬁka ......... Affirmed Nov. 2% ) julterated food g
State v. HlL A Appellant | FORe =02 1ling adu '
State V. %lﬁiﬁl:slgf,lgé (IlJféanP 1Co., c ol Reverse% l‘ll)laz ¥,’ %‘%11; e iieurder. g
V. MECRINBOR U O an . . o5 | BOMKS o e e v o rse ec. 13, .o 1
St?eﬂutchinson, Megr., Ap‘}f;,‘;ﬁéhi... Fremont. .-+ ig;’:med aay 19, 199]134 gggggz =
state v. Johnsor, Fler¥. ; “Rppeltants | POV i amiie. | AMirmed June b 10137 | Murder. e
State V. g{oariise’ Ron,ald Appellant. Ve g;((;lk ..... Re‘(,%ri?&g:n‘{or , rohearing g
V. ) Sl od R 1251 L S eti
21322 v Relley, H. D., Appellant. .. " | gverruled April 610i911%14.) i g
> Affirmed June b, 19-e.-” Murder. -
s . Scott. . s e wieie d Dec. 21, 1914.... | =
gtate v. Kilduft, Anng, SECSRH 4" | Johmsort - Reversd Do 3 1515 | arder ;
e v. Kirk, Wn., wes . |Boome.....ocrct od April 8, re) ] . 2
gtt:tte v. Klute, Conrad, A;g)le;}lﬁ;ﬂt'”_. Jasper....--cc 0 Aﬂ};,n;tition for rehearing B
State v. Krampe, Leo, App § overruled Sept. 22, 1913.) isance =]
Afirmed Dec. 15, 1913... ?Eﬁgy in a building. ’:3
(e <. ruse, Anna, Appellant..--- | P Roversed Jat, 13 1033 " | Rape. 3
ta e V. [ pea i i TS SRR | einianent o rme ’ =2
gtate v. Lehlan, J. F,1 ?&miﬁ;‘;ﬂant” ASPET .« vresrttt Aﬁ}Petition for rehearing
State v. Lindsay, Barl T overruled Sept: 2?&;11?? 13| Rape.
.| Afirmed Dec. 19
Charles, ‘Appellant. . Fayette. ...+ 5 (Petition for rehearl;l%
gtate v Lockard, . overruled Feb. 14,4 1914. Conspiracy.
oo |Union .o armed Oct, 8 1L%5414. | sturder. 4
Earl, Appellant.... | = " .. Reverse ,
State v. Madden, PolK...----

Murder.
State V. Madigan, A. Appellant......

v 1913....
Reversed July 2,
} S

Kill, J. T. Appellan
State V. McCas 3

Black Hawk. ...



X_%\ SCHEDULE A—Continueq
————— VR
Title of Cage Count |
nty

o 000 e
Stt:ttg ‘V I\Iggx('i-]il:;reé CélarAlAey, Appellant . ‘ ]

. y & G, A 1
State v, Mertens, Roy, Agggligﬁ
State v. Moon, Dr. A '
Appellant

Decisions

Stricken May 19, 1
J, 1914. . ..
Affirmeq March 20, 1913. ..

e R S e Black 'k
by :r %\\T/Iizl;)tl%n, Wm,, Appellant. . . . oal(;k GO B bty ke i
e o, Gointy o (Bl T Affirmed June 22, 1914,

State V. N or man, rover 1 A | Atﬁ] me A[)] i1 9
G s Appel ant. . - ’J d
siele e o s y 1913

State V Nott p e .. ’
. Heln Y, Al) ellan
; y 5 T aylor Aﬂil med Oct 20 914
State V. O Cauagha ’ James, A )pellant POH\. . ' 5 . o Petltlon for .eh ring
n 21604l s GinTe el s s K €a .Ila'

overruled Feh, 22, 1913

State v. Ockij, John, Appellant

el I Monroe. . ... . . Aflel‘)qu Feb. 10, 1914 .
o etition for rehearing
Y, Albert, Appell Rrm, 9143
el s oy Appellla)mtam. e R OTICT SN i fﬁrm;(;ll.(;ﬂnfag‘; 112;)114914')

Pottawattamie..’| Afirmed Jan 27, 1934, .

(Petition for reheari
earin
. overruled May 16, 1914 )g
.......... ‘/Aﬂirmed Nov. 21, 1914
......... Reversed Dec. 13 1913 "

State v, Piernot
State v. Reaq Brwg

State v, Reece, D. ﬁ., Appellant

State v. Renare Dp s Appellant. ... olk. . .

i ) Rﬁlslg(ﬁf; ﬂ:ﬁktAAppe“ant~--~ L ifflriirmed Dec. 15, 1913,

- Sanders, » Appellant. . . . . Appanoese. .. Aﬂi;gl]:g 3ec. %g e
A2 May ; 013

Ice Cream C
StR. Sanders, Pres., Appellees Bia
ate v. Schneider, Claude A

o ‘ =
State . SChumaCher, X i Piveil | Reverseq May 12, 1914,

s Bptali |y e, Affirmed Ma ”
€e. |Humboldt } Reversed Noz. .l‘zg, 113;; =

Assault with

e WY —
aeee——————— —— s
.

Offense

eduction,

Uttering a for i
b e ged Instrument,

Davis. . . .. ’ 3
e G /Aﬂirmed March 11, 1913.. |8

Murder,
Murder.,

Keeping 3 i
gambli
Seduction, e

Murder,

Breaking and entering,
Intent to commit murder.

Assault with in

Burglary‘ tent to commit rape,

Murder,

i)perating an i

J) : automobile wi
breaking ang entering.e B

Keeping a hou i
; se o
R f ill fame,

out Jights,

Selling adulterat

¢ - ed food.

Eolatmg Sunday 1abor law.
arceny by embezzlement, )

Robbery.

State v. Sego, Charles, Appellant..... Jasper.......... Affirmed April 10, 1913....
(Petition for rehearing
. overruled Sept. 16, 1913.)
State v. Smith, John N., Appellant.... |Polk............ Affirmed- Nov, 22, 1913.... | Obtaining money by false pretenses.
State v. Smithart, Orley, Appellant... |[Keokuk......... Affirmed Feb. 18, 1913.... | Wilfully and maliciously injuring a
chattel,
State v. Sodi, Ferdinand, Appellant.. |Polk............ Dismissed May 6, 1913.... | Liquor nuisance.
State v. Sorenson, Andy, Appellant... |Polk............ Petition for rehearing
overruled Feb. 22, 1913.. | Breaking and entering.
State v. Sparks, E. C, Appellant...... Decatur. ... ... Affirmed Dec 16, 1914.... | Incest.
State v. Stutches, Joe, Appellant..... Polk. :socsrewoss Reversed Dec. 15, 1913.... | Breaking and entering.
State v. Taylor, Agnes, Appellant..... Humboldt....... Affirmed June 5, 1913..... Adultery.
State v. Teale, Hugh, Appellant...... Decatur......... Reversed July 1, 1913.... | Murder.
(Petition for rehearing
overruled Dec. 15, 1913.)
State v. Thompson, Fred, Appellant.. |Polk............ Affirmed Oct. 25, 1913.... | Seduction.
State v. Vochoski, Otto, et al, Appel-
TENEE y-etyie D oviple-erovszalal ¢ oot tasstosasesstio rorad [RTOTUBE ool iiinsa. e’ o Affirmed Dec. 19, 1914.... | Rape.
State v. Walker, John, Appellant..... POIK. v v« svsiere + o0 Dismissed May 12, 1914.. | Nuisance.
State v. Waltz, Major, Appellant...... BEOTY . as s sisoe = » Modified and affirmed Jan.| Maliciously injuring a building and
z THNI O Se - e, e T fixtures.
State v. Warmuth, H. M., Appellant.. |Cedar.......... Affirmed April 14, 1913. ... | Practicing as a physician without a
license, '
State v. Warne, R. L., Appellant..... Fayette......... Affirmed May 19, 1914.... | Violating Sunday labor law.
State v. West, L. R., Appellant....... BolK .o o cioms s Stricken Nov, 24, 1914.... |Obtaining money by false pretenses.
State v. Wilkins, E. K., Appellant.... |Polk............ Affirmed Nov. 22, 1913.... | Assault with intent to do great hodily
injury.
State v. Wilson, Clifford, Appellant... [Calhoun........ Affirmed May 6, 1913...... Murder.
(Petition for rehearing
overruled Feb. 17, 1914.)
State v. Wilson, Peter, Appellant..... Mahaska....... Affirmed Nov. 22, 1913.. Murder,
(Petition for rehearing
State v. Woodworth, Monteville, Appel overruled June 19, 1914))
TARE: e sisres v o oloinsioevifrei SRS e e B roiane ¢ 60 JONBR ..« ws6 6w wieis Affirmed Dec. 16, 1914.... | Assault with intent to commit rape.
>

¥e
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SCHEDULE B.

The following is a list of the eriminal cases pending in the supreme court of Iowa on January 1, 1915:

Title of Case County Offense
State v. Abbott, Ralph, Appellee................. Johnson..........oc0vueee Running a gambling house,
State v. Asbury, John, Appellant................ ADDANOOBE: o oo s < visipis s0 5500 Rape.
State v. Biewen, G. W., Appellant................ | EACTR 5 0 N PP el 19 Murder,
State v. Brazzell, Dorcas, Appellant............. 18111 03 1o (1 1< Y G Murder,
State v. Bosch, John, Appellant.................. LT e i o P PR ORI Larceny.
State v. Bosworth, Mark, Appellant... ........... MARAEKD . . ..o ¢ 2 oioig o sooivios bos Malicious injury to an electric railway.
State v. Bullington, J. E., Appellant.............. L5000 £ 1S e o O - NV Larceny by embezzlement.
State v. Cessna, Charles, Appellant............... Hamilton. . .. ; . ye6s s sndiss Assault with intent to commit murder.
State v. Concord, Tom, Appellant................ ) G e T Burglary.
State v. Cooper, Chas., Appellant................ e O M T 5 s et tnsone) otoliea ot False pretenses.
State v. Devinney, James, Appellant.............. PIYIIONEH . | . s o o osievars siaiannte Prostitution.
State v. Dunn, A, Appellant......c.ccooovviunnnnn 0 R R i Larceny from the person.
State v. Edmund, H. A. A, et al, Appellants...... T T St A 1 Practicing medicine without a license,
State v. Fisher, Chester, Appellant............... GHEPOKECO . . vgivs s ovioiss sainisle Assault with intent to do great bodily injury.
State v. Gardner, James, Appellant.............. PIYRIDUED . ¢ < <55+ sivivn o s vens Prostitution.
State v. Guidice, Francisco, Appellant............ RS e sy s s cie v o mioie 55 5 .a Sote Murder,
State v. Hess, Frank, Appellee................... HOWaEA ™ . o vvaea e o Bastardy.
State v. Hesse, Wm., et al, Appellants,............ MODTOE: - . o5 0 o555 o 605 5 508 Murder,
State v. Kiefer, Adam, Appellant................ BUCHANAN . ..y v ios ¢a rattilern Cheating by false pretenses.
State v. McAnich, J, E., et al, Appellants........ FEBDOT. i i 506 a5 soaiiis d i ae Practicing medicine without a license.
State v. McCaskill, J. T., Appellant.............. BIAcR FHAWK . « ..oco vorvivecs o Murder.
State v. Madden, Earl, Appellant (rehearing) ..|Union.................... Conspiracy.
State v. Nicola, C. L., Appellant........... g e Mabagka. .. o+ o0 s snmm e asy Murder.
State v. Norman, F. J., Appellant................ WBYIOT s v+« o5 s siaiars o almronn o Practicing as a physician without a license.
State v. Nott, Henry, Appellant (rehearing)...... TAVIOr. e ot o Murder.
State v. O’'Donnell, Mathew, Appellant........... 180 o o siatoin s S T G Murder.
State v. Rand, Wm., Appellant................... 105k () c R S L il Larceny from the person,
.. | Rape.
iaon Joe. Appellant......ceeeeeenes TUPOR e = i eaissn o sivis o = 2umiial & embezzlement.
Biata 'y, Robingon, Joo, SppE S0 -1 1T i et RN Larceny hic £ v o
State v. Rowell, L. J., Appean MATIOM. . v evvrennmenesss S
0 il. Appellant.......ccoeceeeese : "7 | Incest.
State v. Schell, Phil, ADD Bl o o b v : '
State v. Stalker, Wm., Appellant. .....coooneenses oL Breaking and entering.
State v: Stanton', Wm., Appellant...........coen Pglk”.” ............. Murder.
State v. Thomas, Alfred, Appellant. ........ovee = e e Indecent exposure.
State v: 'Treganza, . {\Appeﬁantt; ............... H?)ward ..................... %eduction.
. Valvoda, Frank, Appellant.......- g g ST S O R P i ape.
State v. Vochoski, Otto, Appellant (rehearing).. |JOReS. .../ 20 "7 " Tllegal killing of a deer.
State v. Ward, L. C., Appellant.........ooeeercee ekl o] DR Desertion.
State v. Will, Walter A., Appellant.........----"

M~
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SCHEDULE C.

Civil cases pending January 1, 1913, which have since been dis-

posed of :

IN DISTRICT COURT.

St )
ate of Iowa, ex rel George Cosson, Attorney General, v, Wyom-

g Cattle Company, et al.
In re Estate of Eben R. Voorhees.

State of Towa, ez rel George Cosson, Attorney General, and Board

of Railroad Commissione tehi
e s, v. Aichison, Topeka & Santa Fe
J. M. Taylor, et al., v. Nati, )
v ab., v. Natwonal Masonic Accident Associgts
MNorth American Accident Association, et al. BRI
y cgy Ann Mclfef)'wn v. W. W. Morrow, John L. Bleakl S. Y
. ggert,. Admm%strator, James Murray, deceased. g S8
ommercial National Bank, et al., v. Pottawattamie County

First National Bank ; ;
g v. City of Council Bluffs, Thomas Maloney,

Story County v. State of Towa. .

Keokuk National Bank v. Lee County.

g’;taet(;d(;;alﬂ . MacDonald, Ins. Com., v. Aetna Indemnity Co., et al

) owa : ’ '
il » ex rel George Cosson, Attorney General, v. W. L.

State of Iowa, ex rel Ge ;
e ) eorge Cosson, Attorney General, v. C. W.

IN SUPREME COURT.
M%'y Ann Mcl.fe.ow-n v. W. 'W. Morrow, John L. Bleakly, S. Y
Smtggj;t,] ;jvimegz‘zszf-rclztor, James Murray, deceased. il
S » ex rel George Cosson, Attorney General, v. W. L.
State of Towa v. Carrie Lavingston, et al.
In the Matter of the Estate of Hannah H. Adams deceased, W
W. Morrow, Treasurer of State, v. Said Estate ’ i
Frank G. Pierce v. Ezecutive Council, et al. .
gc:;y »]S’M Kée?y v. Board (?f Sicpervfz'.?ors of Dubuque County, et al.
= e Matter of the Estate of Almiron Culver, deceased, Meliss
ould, Adnmnstra.frix, v. W. W. Morrow, Treasurer. , i
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Martha Ellen McPherson, nee Casson, v. A. H. Day, Chief of Po-
lice, and Board of Control.

Nellie Ryan v. Wm. Hutchinson, Judge.

State of Iowa, upon the relation of Chas. W. Mullan v. The Mar-
shall Dental Mfg. Co.

IN FEDERAL COURT.

Henry Loring and Parley Sheldon, as Receivers of the Fort Dodge,
Des Moines & Southern R. R. Co., v. David J. Palmer, et al.

M. & St. P. R. R. Co. v. Board of Railroad Commissioners.

& N. W. Ry. Co. v. Board of Railroad Commissioners.

,B. & Q. R. R. Co. v. Board of Railroad Commissioners.

C., R.I. & P. Ry. Co. v. Board of Railroad Commissioners.

C. G. W. R. R. Co. v. Board of Railroad Commissioners.

Ill. Central R. R. Co. v. Board of Railroad Commaissioners.

C., 8t. P., M. & O. Ry. Co. v. Board of Railroad Commissioners.

M. & St. L. R. R. Co. v. D. J. Palmer, ¢t al.

In re Habeas Corpus Andrew H. Wilcox by Chas. F. Wilcox v.
Maxz E. Witte, et al.

Samuel Carr, et al., v. Charles R. Hannan, et al.

John A. Creighton, et al., v. Charles R. Hannan, et al.

John I. Redick v. Charles R. Hannan, et al.

The Whitney Realty Company v. Charles R. Hannan, et al.

James Barr Ames, et al., v. Charles R. Hannan, et al.

George Baxter, et al., v. Charles R. Hannan, et al.

Elizabeth D. McClintock v. Cedar Rapids & ITowa City Railway
and Light Company, et al. -

0ld Colony Trust Company v. Fort Dodge, Des Moines & Southern
Ry. Co., et al.

BEFORE INTERSTATE COMMERCE COMMISSION.

b

C.
C.
C.

Board of Railroad Commissioners of Iowa v. Illinois Central Rail-
way Company, et al.

State of Iowa, ex rel H. W. Byers, Attorney General, et al., v.
Chicago, Northwestern Railway Company.

State of Towa, ex rel H. W. Byers, Attorney General, v. Chicago,
Milwaukee & St. Paul Railway Company.

State of Towa, ex rel H. W. Byers, Attorney General, Board of
R. R. Commissioners, v. Chicago Great Western Railroad Com-
pany. . .

State of Towa, ex rel H. W. Byers, Attorney General, Board of
Railroad Commissioners, v. lowa Central Railway Company.
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bi;;lc‘ﬂf lowa, (w.rc_l H. W. Byers, Attorney General, Board of
N ta-z,) oa;l Commissioners, v. Illinois Central Railway Company
S ;g c.lof lou:a, ex r?l H. W. Byers, Attorney General, Board of'
aroad Commissioners, v, Chicago, Rock Island & Pa ific Ras
road Company. e e
State
R;;:za(llogg,’, ex r'el H. W. Byers, Attorney General, Board of
‘ vissioners, v. Chicag ) ; ]
e A ago, Milwaukee & St. Paul Rail-
St;;tc.lof (Iiowa, ez rc:l H.w. Byers, Attorney General, Board of
alroad Commassioners, v. Atchison, Topeka & Santa F Rail
way Company. gl
ASt;lgtc.lof Ilowa, eac. ”fl H. W. Byers, Attorney General, Board of
wlroad Commissioners v, Chicago, Burlington & Quincy Rai
road Co. £
St t ) ] Y
;z{aeilof (Iioua, cx r?l H. W. Byers, Attorney General, Board of
ilroa Commissioners, v. New York Central & Hudson Ri
» Railroad Company. o
State of Towa, ex rel George Cosson, Attorney General, Board of

Railroad Commissioners, v ;
Co., et al. ers, v. Aichison, Topeka & Santa Fe Ry.

SCHEDULE D.

Civil cases which ha : i
e 3 ve been commenced and disposed of since
D.m]'l:. hCrgal‘, Treasurer of Page County v. Western Union Tele
ph Company, Chic urly ) ) -
g pany, Chicago, Burlington & Quincy Railroad Com-
George Cosson, Attorne
- y General, v. C. B. B X
17th Judicial District, \ g
:Z;)m tﬂ; Coz v. W. ffi.'D-'uckworth, Custodian of the Statehouse.
p ert Hagerla v. Mississippi River Power Company, a corporation
(v(;:l-n W. Rowley, ct al., v. George W. Clarke, et al '
‘hacago, Rock Island & 4, ’ '
on 1 Pacific Ry. Co., et al., v. N. 8. Ketchum,
John 'W. Rou'{cy, P. L. Davis and W. H. Liming v. H. E. Ducl-
;s}orth, Auditor, R. E. Meek, County Treasurer, W, W, Morr'z';
i} , za‘s; Woodrovw a_n(l J. W. Kerr, Members Board of S upvrmls'm:x'.‘
’ uo]. Tamm Brewing Company . Chicago, Rock Island Ry. (o
n the Matter of the Estate of Anna Margrethe Ancim'san 4]4‘-. 4
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ceased, Wilhelmina Elizabeth Peterson, et al., legatces v. C. L.

Hanson, Administrator, State of Iowa, ex rel State Treasurer.

Wm. McKinnon v. J. C. Sanders, Warden.

Della Pepper v. O. J. Applegate.

J. A. Shaver v. State Fair Association, et al.

Jno. P. Wallace, et al., v. R. T. Wellslager, George Cosson, Atlor-
ney General, et al.

N. C. Northrup v. W. A. Duckworth.

F. R. Thurber v. W. A. Duckworth.

L. Bughner and Lydia Bughner v. Heirs of J. W. Shorter; State
of ITowa, Intervener.

M. M. Harrah v. W. A. Duckworth.

J. C. Hawkins v. John L. Bleakly, Auditor of State, Warren Garst,
Towa Industrial Commassioner.

L. 8. Harper v. W. 8. Allen, Sccretary of State, George W. Clarke,
John L. Bleakly, W. C. Brown, Exccutive Council.

L. I. Aldrich v. George Donohoe, Superintendent, Knoxville In-
ebriate Asylum.

William R. Compton Company, a Missouri corporation; Breed,
Elliott & Harrison, an Indiana corporation, and McCoy & Com-
pany, a Maine corporation, v. W. 8. Allen, Secrctary of State,
and George Cosson, Attorney General.

M. N. Bopp v. Ed. R. Clark, Sheriff.

Clarence H. Kemler v. Ole O. Roe, State Fire Marshal.

State of ITowa v. Henry Armstrong.

State of Iowa, ex rel Thos. F. Connor, v. John H. Herring.

State of Towa, cx rel George Cosson, Attorney General, v. National
Life Association, and Henry Pyle, President and General Man-
ager of the National Life Association.

Rudolph Davis v. William H. Berry, John E. Howe, and David C.
Mott, Board of Parole, and Jas. C. Sanders, Warden.

State of Iowa, ex rel George Cosson, Attorney General, v. Illinois
Central Railroad Co., Chicago, Great Western Railroad Com-
pany, Minneapolis & St. Louis Railroad Company, and Fort
Dodge, Des Moines & Southern Railroad Co., Homer Loring
and Parley Sheldon. :

Dr. H. 8. Huckins v. Guilford H. Sumner, Secretary Iowa State
Board of Health.

Thurlow T. Taft, A. U. Coats, John B. Hammond and W. F.
Ghormley v. W. 8. Allen, Secxetary of State, and Harry B.
Frase, County Auditor.
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Charles Lockard v. Ed. R. Clark, Sheriff.

In the Matter of the Estate of Mary A. Mitchell, deceased.

John Forbes, County Treasurer of Pocahontas County, and Poca-
hontas County, Iowa, v. The Executive Council of the State of
Towa, George W. Clarke, W. S. Allen, John L. Bleakly and W
C. Brown, members of said Executive Council. :

Charles Lockard v. J. C. Sanders.

Louwis A. Yonker v. R. H. Whecler, Administrator of the Estate of
Mary Zarmstroff, deccased, and the Unknown Heirs.

State of Iowa v. United States Express Company, The Hamm
Brewing Company, Intervenors.

SCHEDULE E.

Cases pending in the several courts of the state and the United
States, January 1, 1915:

CASES PENDING IN DISTRICT COURT.

H. J. Toenningsen, County Treasurer, v. Merchants National Bank
of Clinton.

N. F. Miller v. George Donohoe, Superintendent of State Hospital.

State of Towa v. B. F. Swanson and L. W. Smith.

Ernest R. Abrams & Co. v. W. 8. Allen, Secretary of State.

C. H. Cushman v. Adair County, and the State of ITowa, ex rel
G. W. Clar.l.re, Governor, and George Cosson, Attorney General.

George 1. Snider v. Frank Gibson and George Donohoe, Superin-
tendent of State Hospital.

In the Matter of the Drainage Assessment in Drainage District
No. 6o.

State of Towa, ex rel John T. McCutchen, County Attorney, v.
John L. Bleakly, Auditor of State.

State of Iowa, ex rel George Cosson, Attorney General, and W. B.
Barney, Dairy and Food Commissioner of I owa, v. Shores-Muel-
ler Company.

State of Iowa, ex rel George Cosson, Attorney General, v. If. J.
Hauser, E. W. McCulley and Henry Grovert, Jr., Mewbers

Board of Supervisors of Benton County, Iowa, and Alexander 2un-
yon, County Auditor.

C.J. Hawley and William G. Ray v. R. E. Betz and J. W. Eldridge.

_Cathermc Baxter Miller, et al., v. Mary Elizabeth Miller, et al.

R. F. Graeber v. A. B. Noble.

a0
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In the Matter of the Estate of Thomas L. Whitlaker, deceased,

Charles W. Whittaker, Executor.

Mary M. Crouch v. Kate Armstrong.

State of Iowa v. S. B. Gardner, ¢t al-

J. W. Dougherty v. Town Council of Anita.

State of Towa v. The Hanford Produce Company.

CASES PENDING IN SUPREME COURT.

Commercial National Bank, et al., v. Pottawattamic County.

State of Towa, ex rel George Cosson, Attorney General, and W. C.
Edson, County Attorney, v. Terrence Thomas.

In the Matter of the Estate of Alerander Moynihan, deceased.

Des Moines Independent School District of Salt Creck Township,
Davis County, Towa, v. J. Mose McClure.

State of Iowa, ex rel John B. Hammond, v. Mrs. Maurice Lynch,
Towa Loan & Trust Company, and the building and the prem-
ises described in this petition.

In re Estate of Honora Daly, deceased; In re Estate of Bryan
Ward, deceased; In re Estate of Hugh Rodden, deceased, v. W.
C. Brown, Treasurer of State.

The Fairmont Creamery Company v. H. C. Darger and G. H.
Tellier. .

In the Matter of the Estate of John Peterson, deccased.

Earle G. Jones v. Charles C. McClaughry.

William Schubert, et al., v. Claus Barnholdt, et al.

W. C. Brown, Treasurer of State, v. Hattic N. Gulliford.

State of Iowa, ex rel Nels Thompson, v. W. A. Booth, Walliam
Donaghey, Art Hildreth, B. C. Briley and Ray J. Johnson.

J. C. Sanders v. J. M. Thrasher.

Lucille Addis v. Dr. C. F. Applegate.

CASES PENDING IN FEDERAL COURT.

Wm. M. Barrelt, as President of the Adams Express Co., v. David :

J. Palmer, et al.
Chauncey H. Crosby, as Vice-President of the U. S. Express Co.,
v. Board of Iowa Railroad Commissioners, et al.
James Fargo, as President of the American Express Co., v. Board
of Towa Railroad Commissioners, et al.
Wells-Fargo & Company v. Board of Railroad Commissioners.
Chicago, Rock Island & Pacific Railway Company v. Board of
TIowa Railroad Commissioners, et al.
3
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("hicago, Great Western Railroad Company v. Board of lowa Rail-
road Commassioners, et al. :
('hicago & North-Western Railway Company v. Board of lowa
Railroad ('ommiissioners, et al.

Chicago, Milwaukee & St. Paul Railway Company v. Board of
lowa Railroad Commassioners, ct al.

Chicago, Burlington & Quincy Railroad Company v. Board of
Iowa Railroad Commassioners, el al.

Illinois Central Railroad Company v. Board of Iowa Railroad
Commissioners, et al.

Daniel B. Luten v. J. B. Marsh Engineering Co., ¢t al.

Union Carbide Sales Co. v. W. B. Barney, State Dairy and Food
Commassioner.

SCHEDULE F.

ELECTIONS—DMEMBERS OF THE (IENERAL ASSEMBLY.—Code section
1219 providing for the withholding of certificates of election
in case notice of contest is given does not apply to contests
with reference to a seat in the general assembly.

Sir: I am in receipt of your communication of this date re-
questing an official opinion as to whether or not in the event of a
contest for the office of member of the general assembly of Towa,
and a notice of contesting the election of the opposing candidate
is filed with the proper officer before the certificate of election
is delivered to him, the certificate shall be withheld until the de-
termination of the contest; or in other words, as to whether or
not the provisions of section 1219 of the code are applicable to
the members of the general assembly.

A careful consideration not only of the section in question but
of the entire chapter in which the same is found, viz: chapter
7 of title 6 of the code, relating to contesting elections, together
with the history and origin of the various provisions impels me
to believe that the section in question does not apply to members
of the general assembly. This being true, it follows that a certif-
icate of election should be given to the person who has the major-
ity of the votes on the face of the returns.

Respectfully submitted,
GEORGE COSSON,
Attorney General of Iowa.
January 13, 1913.
Hon. Josepr H. ALLEN,
Chairman Credentials Committee, Senate Chamber.
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INSANE—EXPENSES.—The county committing an insane person
should pay the costs in the first instance, and if patient has a
settlement in another county recover from it, if not from the
state.

Sir: I am in receipt of your communication of the 7Tth instant
submitting the following questions:

““1. In case an insane patient is committed to the state hos-
pital by a county, and the patient is not a legal resident of such
county, but is supposed at the time to have a legal settlement
in another county, should the county committing such patient,
in the first instance, under section 2308-a, code supplement, pay
all expense of such patient, including the support of such
patient in the state hospital during the time the legal settle-
ment of such patient is being investigated ?

‘2. In case it is found upon investigation that such patient
has a legal settlement in another county in the state, should
the county of such patient’s legal settlement reimburse the
county committing such patient for all legal expense they have
been to on account of such patient, including support at the
state hospital during the time of investigation?

‘3. If it is found by evidence in distriet court, or other-
wise, that such patient is not a legal resident of any ccunty
of the state, should the board of control, under sections 2283 of
the code and 2270, 2727-a28-a and 2308-a, code supplement, ac-
cept such patient as a state patient and approve bills to reim-
burse the county committing such patient for all legal expense
on account of such patient, including support at state hospital
during time of investigation of patient’s residence?’’

Section 2308-a of the supplement to the code, 1907, provides:

““That in all cases where the commissioners of insanity of a
county find to be insane a person who does not have a legal
settlement within that county, the costs and expenses of the ar-

rest, care, investigation and commitment of such person author- °

ized by law, including the ccsts of appeal if an appeal be taken
and the person is found to be insane on appeal, shall be paid in
the first instance by the county in which such person is found
to be insane. If such person is found to have a legal settlement
in another county of this state, such costs and expenses shall he
audited and paid by the supervisors of that county in the man-
ner provided for the payment of other claims. If such person
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be found to have no legal settlement within this state, such
costs and expenses shall be paid out of any money in the state
treasury not otherwise appropriated, on vouchers executed by

the auditor of the county which has paid them and approved

by the board of control of state institutions. Such vouchers
shall contain an itemized statement of the costs and expenses,
and payment shall be made to the treasurer of the county.”’

It is clear from this section and sections 2270, 2283 and 2727-
a28, supplement to the code, 1907, that in the event an insane
patient is committed to the state hospital by a county in which
the patient has no legal settlement, such county must pay the
expenses of the arrest, care, investigation and commitment of
such person, including the costs of appeal if an appeal be taken
and the person is found to be insane on appeal, in the first in-
stance, and that if it is found that the patient has a legal settle-
ment in some other county in the state, the county committing the
patient should proceed as by law provided to recover from the
county where such insane patient has a legal settlement the
amount expended by the county as costs and expenses of arrest,
care, commitment, ete.

If it is found that the patient has no legal settlement in any
county in the state of Towa, the expenses should be paid by the
state under the provisions of the law above cited.

Respectfully submitted,
GEORGE CoOSSON,
Attorney General of Towa.
January 13, 1913.
Hox. Joun L. BLeAKLY,
Auditor of State.

>

CoMPENSATION OF OFFICERS.—Hold-over members now occupying
seats in the senate of the thirty-fifth general assembly, are
entitled to the additional compensation provided by the acts
of the thirty-fourth general assembly.

Dear Sik: I am in receipt of your communication of the 11th
instant requesting an opinion on behalf of the joint committee
on retrenchment and reform as to the right of hold-over senators
to receive the increased compensation as provided in section 1,
chapter 1, acts of the thirty-fourth general assembly.
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. The only constitutional provision covering this question is
found in section 25 of article 3 of the constitution of the state of
Towa, and only so much of said section is applicable which pro-
vides as follows: ‘‘No general assembly shall have the power to
increase the compensation of its members.”’

It is significant that the constitutional provision does not pro-
hibit the increased compensation to members of the general as-
sembly during the time for which said members shall have been
elected, yet in section 21 of article 3 of the constitution, the in-
hibition on a senator or representative being appointed to any
civil office of profit under this state which shall have been
created, or the emoluments of which shall have been inereased,
except such offices as may be filled by elections by the people,
expressly refers to the time for which he shall have been clected.

It is clear then that the language used in section 25, viz: ‘‘That
no general assembly shall have the power to increase the com-
pensation of 4fs members’’ is capable of but two constructions:
the term ‘‘iéfs members’’ either reférs to the members of the
particular session then sitting at which session the increase was
voted, which is known as the thirty-fourth general assembly, or
else it refers to the members of the general assembly as a con-
tinuing legislative body; that is to say, the term ‘‘general as-
sembly’’ as used in section 25 of the constitution either refers
to that particular session, or else it refers to the general assembly
of Towa whenever in session, and would apply to the members
of the general assembly at the time the increase was voted, or at
any time thereafter, regardless of the number of times such men
might be re-elected.

Under this latter interpretation, no member of the thirty-fourth
general assembly could ever receive any inerease in compensation
no matter how many terms he might be returned by his constitu-
ents. This construction is so untenable and illogical that a mere
statement of the proposition is sufficient to indicate its fallacy.
It follows then that the words ‘‘its members’’ refer to the mem-
bers of the particular general assembly at the time the inereased
compensation is provided.

I am therefore of the opinion that while the thirty-fourth gen-
eral assembly could not increase the salary of any member of the
thirty-fourth general assembly, an amendment to the law increas-
ing the salary of the members of the. general assembly would not
in any way prohibit members of sncceeding general assemblies
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from accepting the increase, and that a holdover senator is as
much entitled to the increase in salary as members of the lower
house of the thirty-fourth general assembly who have been re-
elected and are now members of the thirty-fifth general assem-
bly, and that all members of the thirty-fifth general assembly are
entitled to the increase.
Respectfully submitted,
GEORGE COSSON,
Attorney General of Towa.
February 14, 1913.
Hon. J. H. AuLEN, Chairman,
Committee on Retrenchment and Reform, Statehouse.

CoMPENSATION OF OFFICERS.—Where a seat in the legislature is
contested and finally determined in favor of the contestant,
such contestant is entitled to the salary for the full term,
even though the incumbent was seated and performed the
duties of the office.

DeAr Sir: I am in receipt of your request of the 12th instant
for an official opinion as to who is entitled to the salary in the
nineteenth senatorial district wherein C. F. Kimball contested
the election of M. C. Goodwin.

The undisputed facts appear to be that notice of contest was
given by Mr. Kimball before the board of supervisors had issued
a certificate of election, and the said board in view of said notice
of contest refused to issue a certificate of election to Mr. Good-
win, although on the face of the returns Mr. Goodwin was entitled
to the seat. The senate, however, seated Mr. Goodwin temporar-
ily pending the determination of the contest.

The contest having been determined in favor of C. F. Kimball
by the senate on the 15th instant, it follows that C. F. Kimball
has been the de jure officer or senator during the entire session
and that M. C. Goodwin has been a de facto senator from the
time his seat was recognized by the senate until the determination
of the contest on the 15th instant.

The question then for determination is whether a de facto of-
ficer shall enjoy all the emoluments of the office during his in-
cumbency which might be enjoyed by a de jure officer.
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It has long been a general rule, laid down by the courts of this
country, that the doctrine of de facto and de jure officers operates
only for the protection of the public and not to give the person
claiming to be a de facto officer the emoluments of the office. The
right to a public office carries with it the right to the salary and
emoluments pertaining thereto. It is further held that if the
salary has been paid to the de facto officer, it may be recovered
from him in a suit by the person entitled to such fees.

The foregoing propositions are established in a long line of
cases, among which are the following:
Scott v. Chicago, 205 111, 281;
Phelon v. Granville, 140 Mass., 386 ;
Dollwer v. Parks, 136 Mass., 499;
State v. Schram, 82 Minn., 420;
Fylpaa v. Brown Co., 6 S. D., 634.

In the case of Coughlin v. McElroy, et al., 74 Conn., 397, in
deciding that the de jure officer might recover from the de facto
officer, the compensation paid, the court said:

““‘That, in cases like the present, the legal right to the office
carries with it the right to the salary and emoluments thereof,
that the salary follows the office, and that the de facto officer
though he performs the duties of the office has no legal right
to the emoluments thereof, are propositions so generally held
by the courts as to make the citation of authorities in support
of them almost superfluous.”

Our own court has also directly passed upon this question and
adopted the rules above cited.

In regard to the office of sheriff, our court in McCue v. County
of Wapello, 56 Towa, 698, said:

““The doctrines of the law applicable to officers de facto do
not extend so far as to confer upon them all the rights and
protection to which an officer de jure is entitled. The doc-
trines operate only for the protection of the public. They can-
not be invoked to give him the emoluments of the office as
against the officer de jure. * * * 'We may add that the
right to the possession of an office carries with it the right to
emoluments pertaining to the place. When an officer seeks to
recover these emoluments he must show his right to the posses-
sion of the office. The rule is based upon the ground that the
officer de jure, who has been ousted from his place by an in-
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truder, has a property interest in the emoluments of the office,
of which he cannot be deprived by one having no title thereto.
This property right demands protection, and the officer de facto
cannot recover emoluments to which the officer de jure is en-
titled.”’

1t follows, therefore, that the contest having been decided by
the senate in favor of (. F. Kimball he is entitled to the salary for
the full session.

Respectfully submitted,
GEORGE COSSON,
Attorney General of Towa.

February 17, 1913.
Hon. J. H. AvLLEN, Chairman,

Committee on Retrenchment and Reform.

ArrorNEYS’ FEES.—No department of the state, except in cases
especially authorized by law, has authority to employ special
counsel at the expense of the state except in cases where the
attorney general is interested.

GENTLEMEN: I am in receipt of your communication of the
18th instant directing attention to the enclosed claim submitted
by Dr. T. U. McManus, president state board of medical examin-
ers, for attorney’s fees in connection with certain proceedings
which the board was interested in. You request an opinion as to
whether the doctor had authority to employ outside attorneys in
matters of this nature and whether said claim can now be audited
and paid under the laws of the state.

I direct your attention to section 4, chapter 9, acts of the thir-
ty-third general assembly>which provides:

‘““No compensation shall hereafter be allowed to any per-
son for services as an attorney or counsellor to any depart-
ment of the state government, or the heads thereof, or to any
state boards or commissions, except in cases specially
authorized by law, and then only on the certificate of the
attorney general that such services were actually rendered,
and that the same could not be performed by the officers of
the department of justice provided, however, that in any case
where the attorney general is an interested party, the execu-
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tive council may employ special counsel and audit and pay a
reasonable compensation for legal services rendered by him.”’
It is clear that none of the departments of state has authority
to hire private counsel and have such counsel paid by the state.
If this attorney fee is paid it will have to be paid by the attor-
ney general.
Respectfully submitted,
; GEORGE COSSON,
) Attorney General of lowa.
February 20, 1913.
HoxorABLE ExeEcuTive CouNCIL,
Statehouse.

COMPENSATION — MEMBERS OF THE (ENERAL ASSEMBLY. — The
amount of salary to be paid member of the general assembly
elected to fill vacancy after the expiration of the first half of
the session discussed and opinion of former Attorney General
Remley cited.

Sik: I am in receipt of your communication of the Tth instant
requesting an opinion as to whether or not a member of the sen-
ate duly elected to fill a vacancy and qualifying .on February 21,
1913, after the first half of the salary for the session has been
paid to his predecessor, who served during the first of the session,
is entitled to the full salary for the term.

The statutory provision covering compensation of members of
the general assembly is found in section 12 of the code as
amended by chapter 1 of the thirty-fourth general assembly, and
as so amended reads as follows:

““The compensation of the members of the general as-
sembly shall be: To every member, for cach regular ses-
sion, one thousand dollars, and for each extra session the
same compensation per day while in session, to be ascer-
tained by the rate per day of the compensation of the mem-
bers of the general assembly at the preceding regular ses-
sion; and in going to and returning from the place where
the general assembly is held. five cents per mile, hy the
nearest traveled route; but in no case shall the compensa-
tion for any extra session exceed six dollars per day, ex-
clusive of mileage.”’
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The exact question you submit arose by reason of a vacancy
created in the office of representative of the twenty-sixth general
assembly. The question was submitted to former Attorney Gen-
eral Remley and in an official opinion given to the auditor of
state, General Remley held that since there was no method
pointed out by statute to prorate the amount earned, that the
member elected to fill the vacancy was entitled to the full com-
pensation for the entire session and accordingly his time was
certified for the full amount and duly paid by the auditor of
state.

I doubt very much the soundness of this opinion but it has
the force of law until overruled by legislative enactment, court
decision, or subsequent opinion of the attorney general. In
view of the fact that the opinion was given in 1896, it is pre-
sumed to have received the sanction of the géneral assembly then
in session or at least each succeeding general assembly. This
being true, T am of the opinion that it would not be improper to
certify to the auditor of state the full compensation to the sena-
tor from the thirty-ninth distriet for the entire session.

The general assembly should, however, at this session pass a
law making it clear just what compensation is to be received by
a member of the general assembly who is elected for the unex-
pired portion of the session. -

Respectfully submitted,
GEORGE COSSON,
Attorney General of Iowa.
March 15, 1913.
Hon. JosepH MATTES,
Senate Chamber.

>

PENITENTIARIES—COMPENSATION OF TURNKEYS AND (GUARDS.—The
board of control may promote and demote turnkeys and guards
from one class to another, but cannot change the compensa-
tion fixed for each class by section 5716 code, as amended by
Senate File 44.

GENTLEMEN: T am in receipt of your communication of the
19th instant directing my attention to Senate File No. 44 which
repeals and re-enacts section 5716, supplement to the code, 1907,
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relating to the compensation of wardens, officers and employes
at the penitentiary and reformatory.

You request (1st) the amount of compensation to be paid
turnkeys and guards; and (2d) as to the time the law goes into
effect.

In my opinion the salary to be paid turnkeys and guards is
the amount named in the act, but the board of control is author-
ized to make classification, and I see no reason why the board
could not at any time promote a person from a lower to a higher
class and likewise demote a guard or turnkey from a higher to a
lower class.

The law goes into effect on the day of its publication and the
board of control is authorized to make classification of turnkeys
and guards at any time subsequent to the publication of the act
and fix the salaries of the other officers and employes named in
said act not exceeding the amount specified therein.

Respectfully submitted,
GEORGE CossoN,
Attorney General of Iowa.
April 29, 1913.
HoNorABLE BoArp oF CONTROL OF
STATE INSTITUTIONS.

SUPERINTENDENT OF PUBLIC INSTRUCTION, SALARY OF.—That por-
tion of Senate File 70 increasing the salary of the superin-
tendent of public instruction and authorizing the appoint-
ment of inspectors and a chief clerk becomes effective July
4, 1913, although other provisions ‘are not operative until
July 1, 1915.

Dear Sik: I am in receipt of your communication -of the
30th ultimo, directing my attention to Senate File No. 70, relating
to the office of the superintendent of public instruction, the ap-
pointment of inspectors and the salary of such officers, and re-
questing an opinion as to whether or not the law contemplates
the appointment of a deputy, a chief clerk and not to exceed
three regular inspectors on the 4th of July, 1913; also as to
whether you will be justified in issuing warrants in payment of
the salaries for the persons above mentioned, and also the in-
crease of salary to the superintendent of public instruction in
the amount designated in section 8 of said act.
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The confusion arises by reason of the faet that the time for
the appointment of the superintendent of publiec instruction is
deferred in said act until the thirty-sixth general assembly which
will be in session from about January 10 to April 15, 1915, but

the person so appointed will not assume the duties of his office

until the first secular day of July following his appointment, or
the first secular day of July, 1915. The law does provide, how-
ever, that the present incumbent shall hold office until the ap-
pointment and qualification under the provisions of the act and
his continuance in office is under the operation of the act.

Our supreme court has held that a law may generally go into
effect at a given time and specific provisions may not go into
effect until a time subsequent as fixed by the general assembly.

It is clear from a reading of the whole act that the law gen-
erally goes into effect on July 4, 1913, there being no publica-
tion clause, but that wherever specifically designated in the act,
certain provisions are not to he operative until such time there-
after as preseribed by the general assembly.

I am therefore of the opinion that all of the act in question
goes into effect on July 4, 1913, except where a later date for
some specific provision has been designated by the general as-
sembly. This being true, the superintendent of public instrue-
tion is authorized to appoint inspectors and do all other acts
contemplated therein and the state auditor is authorized to draw
his warrant in payment of salaries for such inspectors and other
subordinates, and he is also authorized to draw his warrant for
salaries in the amounts as specified in section 8 of said act.

Respectfully,
GEORGE CoSSON,

Attorney General of Iowa.
July 1, 1913,
Hon. Jou~ L. BLEARLY, »
Auditor of State.

BLuk Sky Law.—That portion stricken from the bill is no part of
‘the law even though erroneously retained in the enrolled bill.
The fact that the stricken portion remained in the bill does
not invalidate the remainder of the law.

Sik: I am in receipt of your communication of the 12th
instant directing my attention to paragraph 4 of section 18 of
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chapter 137, acts of the thirty-fifth general assembly, commonly
called the blue sky law, wherein the name ‘‘agent’ is defined,
and specifiecally that part of paragraph 4 which reads as fol-
lows:
co %% % op who shall execute, issue, sell, offer or ne-
gotiate for sale, any contract, bond or other instrument, by
the terms of which title to real estate located outside the
state of Iowa is to be transferred upon the completion of
certain payments or the performance of certain conditions
therein specified;”’

And further directing my attention to the fact that the par-
ticular part of said section was, by amendment which duly
passed both houses, stricken from said law, but by error and
oversight was included in the enrolled bill and now forms a part
of said chapter in the official publication of the session laws of
the thirty-fifth general assembly; and requesting an opinion in
view of the fact that Judge Brennan has recently held that you
cannot go behind an enrolled bill, as to whether or not it is your
duty to enforce the provisions of said act and require of persons
“‘who execute, issue, sell, offer or negotiate for sale any contract,
bond or other instrument, by the terms of which title to real
estate located outside the state of Towa is to be transferred upon
the completion of certain payments or the performance of cer-
tain conditions therein specified’” a permit from the secretary
of state, file a. bond and pay the regular fee therefor, and in
the event that such person has failed to comply with the pro-
visions of said act, whether or not they are subject to the

penalty or fine and imprisonment as provided in section 11 of

said act. You further request an opjnion as to whether or not
in the event that it is held that said part of the law is uncon-
stitutional as having failed to pass either branch of the general
assembly, the same would invalidate the remaining part of said
act, or whether only so much of the part of said act above re-
ferred to shall be held invalid.

I have carefully read the opinion of Judge Brennan and I note
he states that in this state it is not permissible to go behind the
enrolled hill to determine the validity of an act, and it must be
admitted that language may be found in our supreme court de-
cisions to this effect, but the exact question presented to Judge
Brennan and the exact question presented here has never been
passed upon by our supreme court.
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Section 17 of article 3 of the constitution of the state of Iowa
provides:

““No bill shall be passed unless by the assent of a majority
of all the members elected to each branch of the general as-
sembly, and the question upon the final passage shall he
taken immediately upon its last reading, and the yeas and
nays entered on the journal.”’

In all legislative bodies, whether operating under written or
unwritten constitutions, the very essence of a law or rule of
action depends upon the proposed measure receiving the assent
of a majority of all the members entitled to sit or at least a
majority of all those present. This is not peculiar to any state
or any country or any legislative body. It goes to the very es-
sence of representative government. In my opinion it is vital
and fundamental. I am therefore of the opinion that it cannot
be set aside upon any legal theory that it is not permissible to go
behind an enrolled bill. To hold that the enrolled bill, or rather
a piece of paper filed in the office of the secretary of state and
published in the official publication of the legislative acts of a
general assembly, is final and conclusive, and that it is impossible
to go behind the same to determine its validity or any part there-
of, is to disregard the most substantive provisions of the consti-
tution relating to legislative procedure. It would result in hold-
ing that the acts, not the intelligent, deliberate acts, but the
negligent acts of one person, known as the enrolling clerk, could
have all the force and effect of any provision in the law duly

passed by a majority vote of both branches of the general as- .

sembly and duly signed by the governor. To state it different-
ly: this would permit a person to be deprived of his property
and his liberty, and in this case actual imprisonment could be
inflicted without the assent of a single member of the general
assembly, the governor of the state or even the enrolling clerk
who made the mistake. Such a result might be caused wholly
by reason of the negligence of one person known as the enrolling
clerk.

Notwithstanding the opinion of Judge Brennan I cannot be-
lieve that the supreme court will announce a rule of law so
subversive of the fundamental rights which have been considered
as a part of the inalienable rights of the English speaking people
since the time of the Magna Charta. T am therefore of the
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opinion that the enrolled bill should govern in case of doubt,
but that where it is eclearly shown beyond all reasonable doubt
by the legislative journals that an act, or a part of an act, did
not pass both houses of the general assembly that the same
ought not to be enforced as a law of the state, and that hence
yvou ought not to require persons who execute, issue, sell, offer or
negotiate for sale any contract, hond or other instrument, by the
terms of which title to real estate located outside the state of
TIowa is to be transferred upon the completion of certain pay-
ments or the performance of certain conditions, to secure a per-
mit and be subject to the provisions of the law, or that any
prosecution should be had against such persons for a failure so
to do.

I am further of the opinion that the provision of the law above
referred to will not invalidate the remaining portion of said act.
It is a cardinal rule of law that a part of an act may be held un-
constitutional without invalidating the remaining portion of
said act. This is so elementary that it needs no citation of
authorities.

Respectfully submitted,
GEORGE COSSON,
Attorney General of Towa.
August 14, 1913.
Hon. W. S. ALLEN,
Secretary of State.

Boarp or CoNTROL.—The board of comtrol has power to purchase
land for reformatory for females, for custodial farm and
state colony for epileptiecs and to improve and equip the
same and to provide necessary employes.

GENTLEMEN: T am in receipt of your communication of the
10th instant directing my attention to chapter 17, acts of the
thirty-fifth general assembly, and also chapter 236, acts of the
thirty-fifth general assembly, which chapter authorizes the esjcab-
lishment of a state epileptic colony, and requesting to be advised
(1st) as to whether you are authorized to establish a new loca-
tion for the Towa industrial reformatory for females, engage the
services of a superintendent or executive officer and erect huild-
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ings; (2d) whether or not you are authorized to purchase a dis-
trict eustodial farm, ereet buildings, engage an executive officer
and establish said farm; (3d) whether or not you are authorized
to erect buildings and engage an executive officer for the state
colony of epileptics and fix the compensation of these executive
officers; (4th) as to whether or not you are authorized to employ
a manager and fix his compensation for the purpose of establish-
ing and maintaining industries at the several institutions under
the control of the board of control and specifically in chapter
17, acts of the thirty-fifth general assembly.

Section 1 of chapter 17, acts of the thirty-fifth general as-
sembly, provides in part that for the purpose of providing for
the erection and improvement of buildings, for appurtenances
and connections, for the Iowa industrial reformatory for fe-
males, distriect custodial farm, and state colony for epileptics,
for the purchase of land for one or more of said institutions, in-
cluding a new location for the Towa industrial reformatory for
females, and for establishing and maintaining industries in any
or all of said institutions, there shall be levied annually for five
years a special tax of one-half mill on the dollar, ete.

Section 2 of the act provides in part that no part of the levies
herein provided for shall be expended for new buildings the
probable cost of which shall exceed five thousand dollars, with-
out first submitting to the general assembly for its approval plans
and specifications prepared by an architect, together with esti-
mates of the cost of such buildings.

This provision does not apply, however, in the event of fire
or other casualty.

Tt is elear then from the act in question that the board is
authorized to purchase land for a new location for the Iowa in-
dustrial reformatory for females; that the board is also author-
ized to purchase land for @ district custodial farm; that the
board is also authorized to purchase land for a state colony for
epilepties. Tt is also clear, however, from the provisions of sec-
tion 2 of the act that buildings may not be erected at a probable
cost in excess of five thousand dollars at any of the several insti-
tutions.

Tn view of the provisions of section 236 of the acts of the
thirty-fifth general assembly, which act gives the board of con-
trol the same power and control over the epileptic colony as is
now given by the law as it appears in sections 2727-al to 2727-
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a51, inclusive, supplement to the code, 1907, relating to other
institutions under the control of the board of control, I am of the
opinion that all the necessary officers, managers and guam?s may
be secured by the board of control as soon as the.funds will per-
mit for the purpose of the establishment and maintenance of an
epileptic colony.

No buildings, however, may be erected from the funds secured

pursuant to the provisions of chapter 17, acts. of ‘the. thirty-ﬁfth
general assembly, at any one of the several 1ns‘.c1t}1t10ns, in ex-
cess of five thousand dollars without first submitting the plans
to the legislature pursuant to the provisions of said act. ,

The money may, however, be used for the purpose of securing
the services of a foreman or manager for the purpose of- est.ab-
lishing and maintaining industries at one or more of the institu-
tions in question. .

It appears from the act that the primary purpose oif‘ thfa 1eg1.s-
lature was to secure the ground for the several 1nstltut10ns.1n
question leaving it for succeeding general assemblies to provide
for the erection of permanent buildings.

Respectfully submitted,
GEORGE COSSON,

. Attorney General of Towa.
September 15, 1913.
HoNORABLE B0ARD OF CONTROL

oF STATE INSTITUTIONS,

PREVENTION OF PROCREATION OF DeLinQuENTs.—Chapter 187, a-cts
of the thirty-fifth general assembly, relating to prevention
of procreation by delinquents and defectives shoul'd be con-
strued to apply only to those convicted after taking e.ﬁ"ect
of said act and should not be construed to apply te misde-
meanants or persons confined in county or city jails.

Desr Sir: I am in receipt of your communication directing
mv attention to chapter 187, acts of the thirty-ﬁft'h general as-
se;nbly, relating to the prevention of the procreation .of certain
delinquents and defectives, and requesting to be adwsed:.

1st. As to whether the act applies to prisoners confined in the

o L ] e o e o
penal institutions referred to said act who were cony cted

4
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prior to the taking effect of said act; that is to say prior to the
4th day of July, 1913; and

2d.” Does the act include persons convicted of misdemeanors
and confined in jails and minor prisons of the state.

First. The first question is not free from difficulty. In this
question is involved (a) the intention of the legislature, that is
to say, whether or not the legislature intended the act to apply
to persons confined or convicted prior to the taking effect of
the act; and (b) if the legislature did so intend, is the act con-
stitutional.

Assuming then that the legislature intended the act to apply
to persons convieted or sentenced prior to the taking effect of
said act, the same would be unconstitutional as being ¢z post
facto if it may be considered as a means of punishment or even
if it contained directly an element of punishment. If, however,
it is looked upon wholly as a sanitary and police measure in the
interest of society at large, and directly in the interest of the
possible offspring of the persons referred to in the act, then it
would clearly not be unconstitutional.

It is a cardinal principle of construction that every act should
be so construed as to relieve it of grave constitutional questions
if possible. This being true, and it also being uncertain as to
whether it was the intention of the general assembly to make the
act apply to persons convicted of crime prior to the taking effect
of the act T am of the opinion that the act should he construed
to apply only to those persons who have been convicted of erime
subsequent to the taking effect of said act.

Second. After a careful consideration of the entire act T am
clearly of the opinion that it was not the intention of the legis-
lature to include therein misdemeanants or persons confined in
county and city jails.

Respectfully submitted,
GEORGE COSSON,

Attorney General of Towa.
October 21, 1913.

Ho~. W. H. Berry,
Chairman Board of Parole,
Des Moines, Towa.
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AuToMOBILES.—Automobiles are required to be registered onl.y
during the years in which they are used upon the p.ubhe
highways of the state. In order to be entitled to re‘glstra-
tion at half rates the machine must have been reglstel"ed
for four successive years or have been in use for a period
not less than four years.

Sik: I am in receipt of your communication of the? 28th ultimo
requesting an official opinion upon the following questions:

1. Do the laws of Towa require the owner of a motor ve-
hicle to register his machine each year and pay the proper
fee therefor regardless of whether the machine is used upon
the public highways?

<9 Tf the records in this department show that an owner
of a motor vehicle registered his machine in 1911, but do not
show registration for 1912 and 1913, and then the owner seeks
to register the machine for 1914, what is the duty of the sec-
retary of state in the premises ! Should the secretary make an
original investigation to ascertain whether or not such ma-
chine had been used in the years 1912 and 1913, un.less the?re
were facts or eircumstances first called to his attention to in-
dicate that such use of the vehicle had been made?

¢“3 Under what conditions may an owner of a motor ve-
hicle register his machine for one-half license fee?’’

First. Section 3 of chapter 72, acts of the thirty-foprth gen-
eral assembly, relating to the registration of motor vehicles, pro-
vides :

“Every owner of a motor vehicle which shall be operated
or driven upon the public highways of this state shall, ex-
cept as herein otherwise expressly, provided, cause to b'e
filed in the office of the secretary of state, a verified appli-
cation for registration * * * 7, .

It is very clear that the law does not contemplate the regis-
tration of a motor vehicle unless the same is t9 be used or is
actually used upon the highways, which term includes stre'ets
and alleys and all public roads. In the event that the machm_e
is not so used, it should be subject to taxation the same as ordi-

nary personal property.
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Second. Section 3 of chapter 130, acts of the thirty-fifth gen-
eral assembly, which section is a re-enactment of section 7 of
chapter 72, acts of the thirty-fourth general assembly, provides:

“‘Registration shall be renewed annually in the same man-
ner and upon the payment of the annual fee as provided in
section 8 for registration, to take effect on the first day of

" January in each year; provided, that the secretary of state
shall withhold the re-registration of any motor vehicle the
owner of which shall have failed to register the same for
any previous period or periods for which it appears that
registration should have been made, until the fee for such
previous period or periods shall be paid. All certificates of
registration issued under the provisions of this act shall ex-

pire on the last day of the calendar year in which they
were issued.”’

The act in question requires the secretary of state to with-
hold re-registration of any motor vehicle the owner of which
shall have failed to register the same for any previous year, if
it appears that registration should have been made for such
previous years. This does not contemplate that the secretary
of state is to refuse to register all motor vehicles which have at
one time been registered but which the records do not show a
successive registration. It is, however, the duty of the secretary
of state where it appears, that is to say, where the records on
the face show that the machine should have been registered, or
where other satisfactory evidence is brought to the attention of
the secretary of state that the same should have been registered,
to refuse to register the machine for the current year until the
fee for such previous period or periods shall have been paid.

The secretary is not required to make complete examination in
each individual case and satisfy himself beyond all reasonable
doubt that some previous pegistration fee has been paid, but he
is to use such diligence and effort as he can consistently do with-
out interfering with the work of the department to determine
this question.

The thought of the general assembly, however, seems to be
if persuasive evidence is brought to the attention of the secretary
of state that a car offered for registration has previously been
wrongfully withheld from registration, that the secretary may with-
hold the current registration until he is satisfied (a) that there was

- T
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lawful justification in failing to previously register the car; or (b)
until such previous registration fee is paid.

Third. Section 4 of chapter 130, acts of the. thirty-fifth gen-
eral assembly, which is a re-enactment of sectlon 8 of chapter
79. acts of the thirty-fourth general assembly, provides:

«The following fee shall be paid to the secretary of st.ate
upon the registration or re-registration.of a m(.)tor vehicle
in accordance with the provisions of'thls act.; elght. (%OHars
upon the registration of a motor vehicle having a.ratmi.o}fl
twenty horse power or less; and for each such vehicle whie
shall exceed twenty horse power in rating, the ovctner shall
pay at the rate of forty cents per horse. power; provided, that
if a motor vehicle shall have been hcensec} for four sepa-
rate successive years under the laws of thl.s sta?e, and for
which there shall have been paid four reglstratl(.)n fees.as
provided by statute therefor, or any motor vehicle which
shall have been in use for a period of- not .1ess ths%n four
years prior to August 1st of such registration perlo(? for
which registration is about to be made, the annual registra-
tion fee thereafter shall be one-half that amour}t; a.nd
further provided, that the annual fee for the reglstrat.loln
or re-registration of any electric or .steam motor vehicle
in acecordance with the provisions of this act shall be fifteen
dollars; and further provided, that the ann}lal fee for the
registration or re-registration of ‘a .motor buj,ycle or mltl)tgf
cycle in accordance with the provisions of this act, sha be
three dollars; and provided further, that the .fee for regis-
tering any theretofore unregistered motor.vehlcle under the
provisions of this act, which metor vehicle shall be pur:
chased on or after August 1st of any year, shall be one-half
of the annual fee therefor, for the remainder of that calen-‘
dar year; and provided further, that each manufacture.r 01
Jealer selling or otherwise disposing of m9tor vehlcle:v,Z
theretofore unregistered in this state, to residents of this
state shall report to the secretary of state each sucl} sale
made on or after August 1st of each cale.ndar year; such
reports shall be made on blanks to be furnished by jche se(;
retary of state upon request, and shall be made in suc
manner as he may direct; and provided further, that no
motor vehicle shall be registered for less than the annual
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fee because of its having been purchased on or after Sep-
tember 1st until such manufacturer’s or dealer’s report shall
have been filed as herein provided.’’

In order that a motor vehicle may be registered at one-half
of the regular annual registration fee, it must appear that (a)
such motor vehicle shall have been licensed for four successive
years under the laws of the state of Iowa, and that there shall
have been paid at least four registration fees as provided by
statute; or (b) that the motor vehicle shall have been in use for
a period not less than four years prior to August 1st of the
registration period for which registration is about to be made.
This contemplates that the machine must have been in actual
use for a period of at least four years, but no particular amount
of use need be shown further than the actual good faith use of
the machine for the period named. Or (¢) it must be shown
that the ear has been purchased on or after August 1st of the
year in which registration is about to be made.

If a motor vehicle is purchased after August 1st, report of the
purchase must be made by the manufacturer, dealer or person
from whom purchased and may be made upon blanks furnished
by the secretary of state.

Under this branch of the case the only difficult question that
presents itself is whether or not a car previously owned by a
resident of another state, and upon which there has been the
regular fee paid in such other state, is on and after August 1st
brought into this state by the owner who becomes a resident of
this state on and after August 1st, is entitled to registration at
one-half the regular fee.

Undoubtedly the legislature did not intend to exact more from
a person coming from another state and acquiring ecitizenship
in this state on and after August 1st, and who had previously
paid the full annual registration fee in such other state, than is
exacted of a person who makés an original purchase of a car in
this state on or after August 1st.

The word ‘‘purchase’ is a very comprehensive term. Our
supreme court in the case of Porter v. Green, 4 Towa (Clark)
571, held that the word ‘‘purchaser’’ included a mortgagee.

Webster quotes Blackstone as holding that the word ‘‘pur-
chase’” means ‘‘To acquire by any means except by descent or by
inheritance;’’ and also gives the definition of ‘‘The aect of seek-
ing and acquiring property’ and ‘‘That which is obtained, got
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or acquired in any manner honestly or dishonestly; property,
ossession, acquisition.” .
: In this ’broad sense then a car brought nto the state 01} and
after August 1st to be permanently kept n this state 1sk.an
acquisition in this state on and after August 1st, or a ta ullg
possession after said time. The test, however, seems to be ftle‘
acquiring or acquisition, and not the actual use of the car after
such time. _
Respectfully submitted,
GEORGE COSSON,

Attorney General of ITowa.
November 10, 1913.
Hon. W. S. ALLEN,
Secretary of State. X

ForEIGN CORPORATIONS.—A foreign corporatif)n which has beeq
transacting business in this state continuously from m}u)
prior to Sept. 1, 1886, is exempt fron} the pay}nent of t}u;
corporation fee and from the penalties preseribed by the
Arney Dbill. .

Sr: I am in 1‘e(;eipt of your eommm]ication‘ of the 1st ultimo
advising that the TUnited Gas Improvement (;omp{«my,la1 f"ei}]lll-
sylvania corporation, which company, as .I undel.“sfanq, 1;) cs‘t te).
c‘apital stock of certain gas companies doing T)usmms in 1 1;3 state
of Towa, has tendered for filing and 1'0(30}‘(hng a ccr'tlﬁe'( co’p,v
of its articles of incorporation, together with an apphczftlon res-
olution and statement, and asks for;‘fx p‘ermlf to be 1ssu(]ad to
said corporation as required by section 1637 of the code as
am;i)lge:t.ate that in said application the amount of the‘ p;ud-u};
capital stock is given, and likewise th‘e,.amount of capita useo(t

in the state of Towa, and request an opinion as to whe'therlggpzn f

this company is liable for the fees prescrﬂ.)eq by sec.tlon ,f : ﬂ(l)

the code; or in the event that it is held it is not liable or.]O ((;

fee, as to whether or not it is liable for the penalty preseribe
in secti 39 of the code.

g ;}el(;h:;;\ii?f of this question depends enti.rel_v upon the slcope

and purpose of chapter 136, actg of the .thlrty-ﬁfth generl'a qas-

sembly, commonly known as the Arney bill. This act made sec-




56 REPORT OF THE ATTORNEY GENERAL

tion 1641-b, supplement to the code, 1907, as amended by chap-
ter 76, acts of the thirty-fourth general assembly, and ysecti(f;
1641-¢, supplement to the code, 1907, and section, 1637 of the
Sode, :;s amen.ded, applicable to all foreign corporations, and
h:;f);fﬁ;};ogf;::gii that the act in question should also include
Until, therefore, the act in question was passed, the United
Gas Improvement Company was not doing busines’s within the
state of Towa within the meaning of section 1637 of the Code
a.nd was therefore not subject to the penalty preseribed in sec’
tion 1639 of the code. Immediately, howeve.r upon the passa e;
of the acts and by reason of its provisions ﬂ’l(‘ said United Gi
Im'provem_ent Company would be construed to be a corporatio;l
do.mg bI'ISlneSS in Towa, but the business being transacted by the
said United Gas Improvement Company at the time of the pass-
age f)f chapter 136, acts of the thirty-fifth general assembl ‘Was
precisely of the same nature and character as was being );’rans
acted by said company continuously from and prior to Se tem:
ber 1, 1886. ‘This being true, the said company is not subj§ct to
thf'a corpo?atlon fee prescribed in section 1637 of the code, it
being obvious that chapter 136, acts of the thirty-fifth O'en(;ral
assembly, was not designed to have a retroactive effe:t but
:.ather f().l' the purpose of placing domestic and foreigrll cor,pora-
f:)(:gn;mng business w1t\hm thd state of Towa upon an equal
Respecttfully submitted,
GEORGE COSSON,

Attorne : '
A e orney General of Towa.

Ho~x. W. S. ALLEx,
Secretary of State.

>

Fisa axp GaME WarpEN.—There is no law authorizing the state
fish and game warden to collect a half cent a pound for fish
caught and sold from particular lakes. However, there is no
legal objection to the warden acting in a priv;te capacit
as treasurer for those desiring to donate to a fund for thz
improvement of lakes.

SIR : .I am in receipt of your communication of the 23d in-
stant directing my attention to sections 2546, 170-d and 2900-
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al9, supplement to the code, 1907, and requesting an opinion as
to whether it is legal for the fish and game warden to receive
from persons surrounding certain lakes of the state a half cent
a pound for all fish caught in said lakes and sold, the proceeds
to be used by said fish and game warden for the improvement of
the lake in question.

You further request that if this may lawfully be done (a) is
the fish and game warden to be coverned by the provisions of
section 170-d of the supplement to the code, 1907, and must he
account to the state for the moneys thus received pursuant to
the provisions of said act:; (b) can he make improvements of
the lakes without the approval of or in opposition to the wishes
of the executive council.

Undoubtedly if this money is collected pursuant to statutory
provisions, it must be accounted for under section 170-d, sup-
plement to the code, 1907. Tt is further true that the executive
council has authority to determine what improvements shall be
made on the meandered lakes and lake beds of the state. There
is, however, no authority for any one to pay the state fish and
game warden a half cent a pound for all fish sold which are
caught in a particular lake. As T understand this matter, this is
a voluntary contribution or donation upon the part of these
men who fish, who desire to contribute that much in order that
the lakes may be improved.

I see nothing in the law to prevent the state fish and game
warden from acting in a private capacity as treasurer for these
men and from also using the fund for the improvement of the
lake, provided that the improvement of the lake meets with the
approval or sanction of the executive council; and provided
further that the permit issued by the fish and game warden under
the provisions of section 9546, supplement to the code, 1907, is
not limited to those who voluntarily make contributions, and
further, that such permit is not issued as a consideration for
the money paid.

The fish and game warden under no circumstances is author-
ized to accept either directly or indirectly any consideration for
an official duty, and if he acts in a private capacity for individ-
uals it must not in any way govern his official action, nor must
he discriminate in issning permits to those who pay the half
cent per pound for fish caught and sold, or deny to any person
a permit who refuses to pay the half cent per pound; provided
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that otl?er considerations make it proper to issue a permit to the
person in question, *
Respectfully submitted,
GEORGE COSSON,

Attorney Gener ‘
December 29, 1913. by 4

Hox. GEorGE W. CLARKE,
Governor of ITowa.

CorroraTIONS.—There is nothing to prevent a gas company or
stockholder therein from owning stock in another gas com-

pany nor to prevent the exchange of stock of one such com-

pany for that of another.

3 G}::NTLEMEN: I am in receipt of your communication of the
5th instant enclosing the application of the Towa Gas & Electric
Cpmpany asking for_authority to issue stock under the provi-
sions of section 1641-bh of the supplement to the code, 1907. a
pz.irt of the property being the stock of the Mt. Plea’sant éas
Llhght_ C.ompany, and requesting to be advised as to whethelr
th1§ 1s In contravention of the law in restraint of trade or in-
valid for any other reason.

Briefly stated, I understand the question to be whether or not
a corporation known as the Towa Gas & Electric Company lo-
cated .at Washington, Towa, may exchange its stock for other
stock-m the Mt. Pleasant Gas Light Company, a corporation
orgam?ed under the laws of Towa, located at, Mt. Pleasant
Towa, it being represented that these two corporati(;ns are en-’
gagecl in the manufacture of gas, and are not so located as t
be in competi'tion with each other. j

I find nothing in the statutes which would prevent one gas
company, or stockholder in a gas company, from owning stock in
another gas company, or prevent the exchange of stock, the one
for the other, assuming of course that the result of th’is would
%mt amount to a restraint of trade, and assuming further that
in such exchange the provisions of section 1641-b supplement t
the code, 1907, are fully complied with. ’ ;

From. the facts presented to me I see nothing to warrant the
conclusion that the exchange proposed is in restraint of traﬁ ‘
or otherwise against public policy, and so hold. -

.
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See the case of Traer v. Prospective Company, 124 lowa, 107,
and cases cited.

Opinion of the attorney general under date of March 6, 1909,
Attorney General’s Report, 1910, page 54.

T return herewith the application.

Yours very truly,
GEORGE COSSON,
Attorney General of Towa.

January 20, 1914.
HonorABLE ExEcuTivE COUNCIL,
Statehouse.

APPROPRIATIONS.—The appropriation provided for by joint resolu-
tion No. 7, acts of the thirty-fourth general assembly, for
an addition to Margaret Hall is not limited to the reconstruc-
tion and enlargement of the old building known as Margaret
Hall but may be used for the construction of a new woman’s
building or dormitory serving a like purpose.

GENTLEMEN: I am in receipt of your communication of the
17th instant requesting to be advised as to whether the ap-
propriation of $55,000, referred to in senate joint resolution No.
7, acts of the thirty-fourth general assembly, for ‘‘an addition
to Margaret Hall’’, must be used for the reconstruction and en-
largement of old Margaret Hall, or whether it may be used for
the construction of an additional dormitory for women to be
known as new Margaret Hall, or some suitable name, but to be
separate and apart from old Margaret Hall.

The appropriation in question is for*‘an addition to Margaret
Hall at a cost of not to exceed $55,000.” Necessarily the
solution of the question depends upon the particular facts in the
case which were known or supposed to have been known to the
members of the general assembly at the time of the appropria-
tion in question, together with the proper construction of the
statute making the appropriation in view of the facts as then
existing.

Tt is a matter of common knowledge that there is a dormitory
for women at the state college of agriculture and mechanie arts
under the supervision of the college, and that many private
rooming places for women may be found mear the college and in

the city of Ames.
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It is stated by the president of the college and members of
the state board of education that the housing facilities for
women, which are under the supervision of the college, consist
of one building known as Margaret Hall, and another building
located some distance therefrom known as Margaret  Hall An-
nex, and that the term ‘‘Margaret Hall’’ in addition to convey-
ing the idea of a specific building of a certain architecture lo-
cated upon a certain block and lot, conveys also the idea of a
woman’s building or dormitory under the supervision of the
college.

As stated by one member of the board: ‘‘The words ‘Mar-
garet Hall’ have come to mean the place where women students
are comfortably housed, rather than designating the actual
building,”” and in this connection it is suggested that there are
now two buildings under the supervision of the college at some
distance apart known as Margaret Hall and Margaret Hall An-
nex; and it may be further suggested that when parents over
the state send their daughters to the college they are concerned
in knowing that proper housing facilities are obtainable ex-
clusively for women, and that those dormitories or rooming
places will be under the supervision of the college.

It is also pointed out that the old building known as Margaret
Hall was constructed a number of years ago; is not fire proof;
that it has an elaborate, expensive style of architecture not in
keeping with the times or the necessities of the case, and that
both economy and safety, aside from architectural, esthetie, and
other considerations, including convenience, militate against the
expenditure of $55,000 for the enlarging of the old building.

Bearing in mind the facts as above set forth, I am of the
opinion that the appropriation of $55,000, above referred to, is
not limited to the reconstruction and enlargement of the old
building known as Margaret Hall, but may properly be used for
the construction of a new woman’s building or dormitory serv-
ing a like purpose to be located on the campus at a place where
it will best serve the purposes for which it is designed, consider-
ing the present location of other permanent buildings.

It is well known that in interpreting a statute, the purposes
to be accomplished and the reasons for the enactment may be
considered, and that the general spirit and purpose of an act
will prevail over a literal interpretation of specific words, but
aside from this, it may well he said that the term ‘‘Margaret

1

\
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Hall’’ had come to have a meaning with the general assembly
which prevailed among the members of the college fa(:}llty and
persons throughout the state, namely: a place or dormltprjy foi
women located upon the ecampus and under the supervision o:

the college. .
The appropriation may therefor
harmony with the ideas herein set forth. .
Respectfully submitted,
GeorGE COSSON,

Attorney General of Towa.

e be lawfully expended in

January 22, 1914.
To TaE FINANCE COMMITTEE OF THE
QraTE BOARD OF EDUCATION.

LAKE BEDS—LEASING OF BY EXECUTIVE COUNCIL-.——Execuﬁ.V(a coun-
cil may lease lake beds under chapter. 260, acts of thirty-fifth
general assembly, until otherwise disposed of and not ex-
ceeding a period of twenty years.

Sr: I am in receipt of your communication of the 23
in which you submit the following questions:

“.Has the executive council any authority or p'ower to de-
termine that a meandered lake or lake bed within the state
shall be maintained or drained or improved or sold except by
proceeding as provided in chapter 9B of the supplement to the

d ultimo

code ? .
‘las the executive counecil any authority to lease a mean-

dered lake or lake bed under the provisions of chap.ter 260 of
the acts of the thirty-fifth general assembly beffn'e it .has pro-
ceeded as provided in said chapter 2-B, of which sald. act is
amendatory, to determine as to whether it should be drained or
improved ?

“‘Tg a contract to drain, e
the contract over a period of six years, an.d :

< pletion of the drainage and the expiration of the six years,

agreeing to lease for a period of twenty years, made; b'efore pro-
ceeding as provided in said chapter 2-B of any vul.u.hty?

¢«Ts such a contract, in view of all of the provisions of the
law relating to the subject, in any event valid?

xtending the right to drain under
then upon the com-
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““‘If such a contract were held to be valid would it in any
way prevent the executive counecil from subsequently determin-
ing that the lake bed should be maintained as the property of
.the state or sold, or otherwise disposed of—special attention be-
ing called to the phrase ‘otherwise disposed of’ in the act of the
thirty-fifth general assembly ?

“In view of said phrase would the legislature have power to
provide, notwithstanding said contract, for a different disposi-
tion of the lake or lake bed?

““Does or does not the phrase ‘until otherwise disposed of’
mean that it may only be leased ‘in the discretion’ of the coun-
cil pending or during the carrying out of the provisions of the
statute authorizing the preservation, drainage or sale of the
lake or lake bed ? ’

““Can the phrase ‘until otherwise disposed of’ be made to
extend over a period of twenty-six years or is it limited only to
the time that may be required to dispose of the lake or lake
bed in the method and for the purpose provided by the law?

““Can a lake bed be leased at all except after a proceeding
has been instituted looking to the disposition of it as provided

by the law and if so can it be for a longer period than until
such disposition is made?’’

I shall not answer the questions in the order stated, nor shall I
answer all of the questions submitted by you at this time. Some
of the questions are difficult of solution and it has become ele-
mentary that grave questions of a doubtful nature should not be
passed upon unless absolutely necessary to a solution of the case.
I. shall therefore limit my reply to two or three fundamental ques-
FIOHS which T believe will be determinative of the controversy grow-
mng out of the leasing of a certain lake for the period of twenty
years, the lease to commence six years in the future, and the lessee
to be permitted in the meantime to make extensive improvements
upon said lake.

Chapter 260, acts of the thirty-fifth general assembly, which is

amendatory of section 2900-a23, supplement to the code 1907
provides as follows: : ’

“Any land owned by the state of Towa within the high
water lines of any non-navigable stream or lake and also any
lands within the bed of any lake bed authorized to be drained
under the provisions of this chapter may be leased by the
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executive council in its diseretion, until otherwise disposed of,
the rental to be paid into the general funds of the state.”’

It seems perfectly obvious that this section conveys no author-
ity to the executive council to make a contract with reference to
the meandered, non-navigable lakes of the state for a definite pe-
riod of twenty or twenty-six years, but that such lease of any me-
andered, non-navigable lake or lake bed within the state must be
made subject to disposition at any time by the general assembly,
or in the language of the statute, ‘‘until otherwise disposed of.”’

Surely it was not the intention of the general assembly in the
passage of chapter 260, acts of the thirty-fifth general assembly,
to give the executive council the extraordinary power of with-
drawing from the public all of the meandered, non-navigable lakes
and lake beds within the state by leasing the same to private parties
to be drained and used for agricultural or other private purposes,
such leases to be for a definite period of years and beyond the
future control and disposition of even the general assembly itself,
and I so hold.

It would seem to follow as a necessary corollary that if the ex-
ecutive council is without authority to make a lease except and
until otherwise disposed of by the legislature, that it is also with-
out authority to make a lease except and until otherwise disposed
of by itself; in other words, that the purpose of that part of the
statute which authorizes the executive council to lease any lake
or lake bed until otherwise disposed of is to prevent the perma-
nent disposition of the lakes of the state in the form of leases by
the executive council, but that such leases, if any, are to be made
subject to and until otherwise disposed of either by the legis-
lature or the executive counecil. &

As to this last point I reserve an opinion as it may not be neces-
sary to a solution of the case, but content myself at this time with
holding that the words found in chapter 260, acts of the thirty-
fifth general assembly, which provide that ‘‘any non-navigable lake
or lake beds may be leased by the executive council in its discretion
until otherwise disposed of’’ convey no authority to the executive
council to make a lease which would prevent the legislature from at
any time making disposition of the lake or lake bed in question.

Section 24 of article 1 of the constitution provides that ‘‘No lease
or grant of agricultural lands, reserving any rent or service of any
kind, shall be valid for a longer period‘than twenty years.”’
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Independently of the provisions of chapter 260, acts of the thirty-
fifth general assembly, and regardless of the interpretation to be
placed thereon, it is clear that the executive council is without au-
thority to lease a lake bed to be used for agricultural purposes
reserving any rent for a period beyond twenty years. This being
true, it follows that the executive council could not grant a lease
in one instrument for a period of twenty years, and in another in-
strument convey to the lessee any rights covering an additional pe-
riod of time, which are not enjoyed by any citizen of the state of
Towa by reason of his citizenship. To state it differently : if the sep-
arate instrument to the lessee for the period of six years additional
to and not a part of the twenty years covered in the lease, conveys
to the lessee any exclusive rights or privileges not enjoyed by any
other citizen of the state by reason of his citizenship, then it
amounts to a lease for an additional period of time, and is there-
fore invalid being in contravention of the constitution of the state
of Towa.

As to whether the executive council may in any event make a
lease for a period of twenty years, which is not to commence until
long after the term of each member of the executive council shall
expire, is extremely doubtful. On this point, however, I reserve
an opinion in the hope that the two fundamental propositions here-
tofore decided will work a solution of the controversy. If they do
not, I shall be glad to take up such additional questions as you may
submit as may be necessary to a determination of all the points
necessarily involved in a solution of the question, and for the future
guidance of the council.

Respectfully submitted,
GEORGE COSSON,
Attorney General of Iowa.
January 22, 1914.
HoxoraBLE GEORGE W. CLARKE,
Governor of Towa.

Trust Companies.—Cannot invest trust funds or deposits in real
estate. Practice of investing its capital in real estate trans-
actions should be discouraged.

SIrR: Pursuant to the oral request of Mr. George Pennell, chief
bank examiner, as to the right of trust companies to engage in
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real estate, after careful consideration I have to advise that no trust
company should he permitted to invest any of its trust funds or any
of its deposits in dealing in real estate.

As to the right of a trust company to invest any of its capital
in real estate transactions, [ reserve my opinion at this time fur-
ther than to say that since by chapter 152, acts of the thirty-fifth
general assembly, additional powers have been conferred upon
trust companies until they may now do many of the things for-
merly belonging exclusively to banks, that there is much reason
for saying that they should be subject to the same restrictions and
limitations as state and savings banks, and therefore the practice
should be discouraged so far as possible until the matter can be
definitely submitted and passed upon by the next general assembly.

Respectfully submitted,
GEORGE (COSSON,
Attorney General of Iowa.
February 16, 1914.
Hon. Joux L. BLEAKLY,
Auditor of State.

Boarp oF CoNTROL.—Where patient is paroled to friend to he de-
livered without expense board may return patient if dangerous
at expense of institution and recover from person to whom
paroled unless returned before limit:of parole,

GENTLEMEN: I am in receipt of your communication of the
6th instant in which you request an opinion as to whether the
power of the superintendent of the state hospital for the inebriates
in the matter of paroling and releasing inmates is both absolute
and exclusive, or whether the board of control may exercise au-
thority if foynd to be advisable.

This question is not easy of solution. Section 2310-a19, supple-
ment to the code, 1907, provides that any patient whom the super-
intendent believes to be cured may be paroled conditioned on said
patient signing a written pledge agreeing to refrain from the use
of all intoxicating liquors as a beverage, and from the use of mor-
phine and cocaine or other narcotic drugs during the term of his
commitment and shall avoid frequenting places and the association
of people tending to lead him back to.his old habits of inebriety.

5



66 REPORT OF THE ATTORNEY GENERAL

This section was repealed and re-enacted in chapter 185, acts of
the thirty-third general assembly, but no modification was made in
the re-enactment as to this part of the section.

Considered independently, it would follow that the superintend-
ent had the absolute and exclusive power of determining when a
parole should be granted to an inmate assuming of course that the
superintendent acted in good faith. This being true, we are led
to the inquiry as to whether other parts of the chapter relating to
the state hospital for inebriates, and other provisions of the law
relating to the power and authority of the board of control, modify
the section in question.

Section 2727-a8, supplement to the code, 1907, provides:

““The board of control shall have full power to manage, con-
trol, and govern, subject only to the limitations contained in
this act, the soldiers’ home; the state hospitals for insane;
the school for the deaf; the institution for the feeble-minded;
the soldiers’ orphans’ home; the industrial home for the blind,
the industrial school, in both departments; and the state peni-
tentiaries.”’ ete.

Section 2727-a9 of said supplement provides that the powers pos-
sessed by the governor and executive council, with reference to the
management and control of the state penitentiaries, shall, on July
1, 1898, and without further process of law, cease to exist in the
governor and executive council, and shall become vested in the
board of control; and the said board is on July 1, 1898, and with-
out further process of law, authorized and directed to assume and
exercise all the powers heretofore vested in or exercised by the sev-
eral boards of trustees, the governor or the executive council with
reference to the several institutions of the state herein named.

Section 2727-a24 of said supplement makes it the duty of the
board to appoint a superinten'dent, warden or other chief executive
officer of each institution under the control of the board of con-
trol, fixes the tenure of office and provides that the superintendent,
warden or other chief executive officer of any of the institutions
named may be removed by the board for misconduct, negiect of
duty, incompetency or other proper cause showing inability or re-
fusal to perform the duties of the office, and that ‘‘the officers of
the. several institutions shall have the qualifications and perform
the duties now imposed and required of them by the statute, except
as the same are modified or abrogated in this act. In case there is
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an alleged or seeming conflict between the powers of the superin-
tendents or other executive officers and the board of control, the de-
termanation of such question by the board shall be final.”’

Section 2310-a8, included in chapter 2-A, relating to the state
inebriate hospital, provides in part that the board of control of
state institutions shall have the same power and control over said
hospital as is now given it with reference to the several institutions
mentioned in chapter 118, acts of the twenty-seventh geueral as-
sembly, and all amendments thereto. (Chapter 11-B, supplement
to the code, 1907). ‘

If the board of control is given the same power and control over
the state hospital for inebriates as it is expressly granted over
other institutions under its control, as set forth in the sections pre-
viously cited, it follows that the board of control is the ultimate
authority on all questions of government in the institutions sub-
ject to the control of said board. This conclusion is supported by
section 2310-al7 of the code supplement which provides that the
superintendent of said inebriate hospital, subject to the approval
of the board of control, shall prepare rules and regulations for the
government of said hospital and its inmates; and by section 2310-
a29 which provides that ‘“Whenever the physical condition of any
patient shall become such that in the judgment of the superintend-
ent further confinement will prove injurious to the health of said
patient, the state board of control may parole him under proper
conditions and restrictions for such period of time as it may deem

-advisable.”’

It is elementary that in construing a statute it must be considered
as a whole, and that the meaning found in particular paragraphs
or sentences abstractly considered must“be modified by the general
context of the statute.

The supreme court of the United States in the case of Union
Pacific Railroad Company vs. Snow, 231 U. S. 204, said that a
literal interpretation of a statute would not be enforced if to do
so it would give it a consequence the statute did not intend.

To the same effect see Sohn vs. Waterson, 84 U. S. 596; Union
Pacific R. R. Co. vs. Laramie Stock Yards, 231, U. 8. 190, at
. page 200;

Following this rule of construction so recently reaffirmed by the
supreme court of the United States, a construction which is gen-
erally adopted by our court and other courts, the section relating
to the power of the superintendent with reference to parole should
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not be: given a literal, abstract interpretation, but must be eon-
sidered in connection with the entire chapter relating to the in-
ebriate hospital, and all of the provisions relating to the board of
control, and when it is considered that in express terms the board
of control with other institutions is to be the ultimate authority in
case of conflict with or between the governing officers or subordin-
ates of these institutions, and when it is further considered by
express terms the board of control is given all of the power in the
matter of governing the inebriate hospital possessed in the govern-
ing of other institutions, and when it is further considered that
ultimate authority must be lodged somewhere, and that the general
spirit and purpose, as well as the wording, gives to the board of
control the ultimate authority in the governing of all of the insti-
tutions under its control, as well as placing upon said board the
responsibility, the conclusion is inevitable that the board of con-
trol in the matter of paroling inmates of the inebriate hospital is
clothed with final authority.

It is also clear, however, that the recommendations of the super-
intendent should have very great weight, if not controlling, in
ordinary cases because of the peculiar opportunities possessed by
the superintendent of knowing each individual inmate, but if, after
thorough investigation and after careful consideration of the recom-
mendations of the superintendent, the board decides that a differ-
ent order should be made, T am of the opinion that it is both the
right and the duty to make such order.

Respectfully submitted,
GEORGE COSSON,
Attorney General of Iowa.
February 17, 1914.
HoxNorABLE BoARD OF CONTROL OF STATE INSTITUTIONS.

>

ExTomoLoGisT.—Paid upon a per diem basis but assistant is paid
a reasonable compensation from money appropriated for such
purpose.

SIr: I am in receipt of your communication of the 20th ultimo
directing my attention to section 2575-a47 which authorizes the

entomologist of the state experiment station to appoint ‘‘such .

qualified assistants as may he necessary, fix a reasonable compen-
sation for their labor and, pay the same’’; and section 2575-a51
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which provides that ‘‘the state entomologist shall be allowed and
paid for his services while engaged in this work, all his necessary
traveling expenses and the sum of five dollars per day.’’

Reference should also be made to chapter 210, acts of the thirty-
fifth general assembly, which provides that ‘‘There is hereby ap-
propriated out of any moneys not otherwise appropriated, the sum
of two thousand dollars annually, or so much thereof as may be
necessary, for carrying out the provisions of this act.”’

You request to be advised as to whether the compensation of the
assistant must be on a per diem basis inasmuch as section 2575-a51
fixes the compensation of the state entomologist on a per diem
basis.

The question should be answered in the negative. The state
entomologist must be paid upon a per diem basis, but the compen-
sation of the assistant is subject only to the limitation that such
compensation fixed shall be ‘‘a reasonable compensation’ and the
compensation of the assistant and the entomologist shall not exceed
the amount of money appropriated by the legislature for such
purposes. i :

Legislation is common where a per diem salary is fixed for heads
of department$s and a compensation by the month may be paid to
deputies, assistants, stenographers and other subordinates and em-
ployees.

Of course the entomologist ought not to employ any one during
any period of time unless he has services to perform, but the fact
that an assistant is not employed during the full time of twelve
months would not prevent his being paid upon a monthly basis,
nor would the fact that he was paid upon a monthly basis require
him to be paid for a full month’s services if he only performed
services during a part of a month; in that event, a proportional
compensation should be paid for the services actually rendered.

Respectfully submitted,
GEORGE COSSON,
Attorney General of Iowa.
March 16, 1914.
Hon. Joun L. BLEAKLY,
Auditor of State.
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Boarp or ParoLE.—For reasons set forth, recommended that action
be deferred at present as to the vasectomy act.

GENTLEMEN: On the 17th of July, 1913, your board submitted
the following questions to the department of justice with a request
for an official opinion thereon: ,

1st. ““Do the prisoners confined in the prisons named above
whose crime was committed before the taking effect of the act
referred to, come under the provisions thereof ?

2d. ‘“‘Does the act include persons convicted of misdemean-
ors confined in jails and minor prisons of the state?’’

On the 21st of October, 1913, an official opinion was given in
which it was held that the act did not include misdemeanants or
persons confined in county and ecity jails. In discussing the first
proposition it was said :

““The first question is not free from difficulty. In this ques-
tion is involved (a) the intention of the legislature; that is
to say, whether or not the legislature intended the act to apply
to persons confined or convicted prior to the taking effect of
the act; and (b) if the legislature did so intend, is the act
constitutional 2’

In discussing the question I there said that ‘‘ Assuming that the
legislature intended the act to apply to persons convieted or sen-
tenced prior to the taking effect of said act, the same would be un-
constitutional as being ez post facto if it may be considered as a
means of punishment or even if it contained directly an element
of punishment’’; and that ‘‘It is a cardinal principle of construe-
tion that every act should be so construed as to relieve it of grave
constitutional questions if possible’’; and that ‘‘This being true,
and it also being uncertain as to whether it was the intention of
the general assembly to make the act apply to persons convicted
of crime prior to the taking effect of the act, I am of the opinion
that the act should be so construed to apply only to those persons
who have been convicted of crime subsequent to the taking effect
of said act.”’

The precise question now presented by the complaint filed by
George B. Stewart on behalf of Rudolph Davis seems not to have
been passed upon in that opinion, viz: Was it the intention of the
legislature that both convietions should be subsequent to the taking
effect of the act?
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It will be noticed that the language used by the general assembly
is general in its nature, and after a careful consideration of the act,
I am of the opinion that the act should be so construed as to require
that both convictions of a felony must be subsequent to the pass-
age of the act. This being true, and there now being no person
confined in the penitentiary who has been twice convicted of felony
since the passage of chapter 187, acts of the thirty-fifth general
assembly, it follows that the order made by the board of parole
designating Rudolph Davis and others should be cancelled and that
no prisoner should be designated by the commission named upon
whom the operation should be performed who has not been twice
convicted of a felony subsequent to the passage of the act. Since
the act does not make it clear whether both convictions should be
had in the state of Iowa, and as it is well known that what is a
felony in one state may be a misdemeanor in another state, and
vice versa, and since the thirty-sixth general assembly will convene
on the second Monday in January, 1915, I suggest that no further
action be taken under this particular section of the act until the
general assembly has an opportunity to make the provision in ques-
tion more specific.

This opinion is limited to the construction to be placed upon the
single phrase under consideration, viz: a prisoner ‘‘who has been
twice convicted of a felony.”’

Respectfully submitted,
GEORGE COSSON,
Attorney General of Iowa.
April 1, 1914,
HoNoORABLE B0oARD OF PAROLE.

ComMmISSIONER OF LiABOR.—Entitled to two clerks in addition to
deputy at a salary of $1000 each per year.

Sir: You call attention to the letter of the treasurer of state
addressed to you of date April 2d, and propound the question as
to whether or not. under the laws of the state and the acts and reso-
lutions of the last general assembly you are entitled to more than
one clerk in your department and whether or not an appropriation
for the compensation of more than one clerk was made by the last
general assembly.
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By section 3 of chapter 196 of the acts of the thirty-fifth general
assembly it is provided,—

‘“The commissioner of the bureau of labor statistics shall
receive a salary of eighteen hundred dollars ($1800) per an-
num and shall be allowed a deputy at a salary of fifteen hun-
dred dollars ($1500) per annum payable monthly; he shall
also be allowed three (3) factory inspectors, one of whom shall
be a woman, at a salary of one hundred dollars ($100) per
month each, one office clerk at a salary of one thousand dol-
lars ($1000) per annum.’”

By joint resolution No. 15 it is provided,—

““Until July 1, 1915, the number of employes for the various
offices at the seat of government, unless otherwise provided by
law, shall at no time exceed the number named herein, and
their compensation shall be amounts herein fixed.

“For the bureau of labor statistics, one clerk and statis-
tician at a salary of not to exceed $1000.’’

By section 1 of chapter 321 of the acts of the thirty-fifth general
assembly it is provided,—

““There is hereby appropriated out of any money in the state
treasury, not otherwise appropriated, an amount sufficient to
pay the salaries of the various officers, whose salaries are fixed
by law, for a term of two years, ending June 30, 1915, and
payable from the state treasury, and the auditor of state shall
draw warrants therefor in favor of the officers entitled thereto,
in monthly installments, when not otherwise provided by law.

““To the office of the bureau of labor statisties, for the period
ending June 30, 1915, ag per joint resolution No. 15, the sum
of two thousand dollars ($2,000.00).”’

Construing all of these provisions together it would seem that
section 1 of chapter 321 was intended to provide compensation for
the labor commissioner, his deputy and the office clerk provided
for in and whose salary was fixed by section 3 of chapter 196 of
the thirty-fifth general assembly, and section 2 of chapter 321 is
intended to provide an appropriation for the clerk and statistician
authorized to be employed by joint resolution No. 15. Henece it
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would seem clear that you would be entitled to two clerks in addi-
tion to the deputy at a salary of $1000 each per year.
Respectfully submitted,
GEORGE CossON,

Attorney General of Towa.
April 14, 1914.

Hox. A. L. Urick,
Labor Commaissioner.

Boarp or CoNTROL.—Can build highways and bridges on lands of
the state institutions or lands adjacent thereto.

GENTLEMEN: I am in receipt of your communication of the
11th instant directing my attention to chapter 124, acts of the
thirty-fifth general assembly, amendatory of chapter 93, acts of the
thirty-third general assembly, and submitting the following ques-
tions:

‘‘Has the board of control authority, under this statute and
the statute which it amends, to order at state expense grading
and making of a highway, including constructing bridges or.
culverts on a highway located on state lands which has recently
been opened for public travel?

‘“Has the board of control authority, under this statute and
the statute which it amends, to order at state expense repair-
ing and improving a highway where the state owns the land
on one side of the road, the land on the other side being owned
by private parties?’’

As poinfed out in your letter, section 1*of chapter 124, acts of the
thirty-fifth general assembly, provides in part:

““That all roads and highways within and adjacent to lands
belonging to the state, including those under the supervision
of the state hoard of education, shall constitute a separate road
district under the control and supervision of the supervisor
appointed by the board of control of state institutions with
all the powers, duties and responsibilities imposed upon road
supervisors’’ ete. '

And that:
““All cost of maintaining, repairing, renewing and improv-
ing the roads within the road district containing state lands,
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except county bridges, after the expenditure of the road poll
tax, either in money collected or in labor, shall be paid out of
any general funds in the hands of the state treasurer, not
otherwise ‘appropriated, upon warrants drawn by the state
auditor after certificate of amount due shall have been filed in
his office by the board of econtrol.”’

It follows from that part of the section just quoted that the
board of control has authority to establish a road district on any
lands at any of the state institutions under the control of the board
of control or the board of education, or any lands adjacent to lands
belonging to the state at any of such institutions, and to do the
necessary grading and all other work necessary in constructing
the highway, including the building of bridges and culverts.

Your jurisdiction not only includes the roads and highways
within the lands belonging to the state, but also roads and high-
ways within and edjacent to lands belonging to the state; therefore
your second question must be answered in the affirmative.

It will be noticed that section 1 does not authorize the expendi-
ture of money to construct county bridges. Wherever, however,
a bridge or culvert is necessary to the establishment of a road
which is to be maintained and controlled by the state pursuant to
the provisions of chapter 124, acts of the thirty-fifth general assem-
bly, it would not constitute a county bridge or culvert. It follows
of course that wherever a bridge was to be established upon a
regular constituted highway under the control and jurisdiction of
the county that your board would not be authorized to expend
money for a bridge of this nature for the reason that it would be
a county bridge.

Respectfully submitted,
GEORGE (COSSON,
Attorney General of Iowa.
June 13, 1914. v
HoxNorABLE BoARD OF CONTROL OF STATE INSTITUTIONS.

GoveErNOR.—The insurance commissioner, having been appointed
and his bond approved, the auditor may, if he desires, transfer
all of the books, etc., and be relieved from all responsibility.
Until then the insurance commissioner may have access to such
books, records, ete., during office hours.
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Sik: I am in receipt of your communication of the 23d instant
advising that you have appointed Emory H. English ‘‘Commis-
sioner of Insurance’’ under the provisions of chapter 146, acts of
the thirty-fifth general assembly, and requesting an opinion as to
the proper interpretation of said act in the following particulars:

(a) When does the term of office of the commissioner begin ?

(b) When does the act take effect?

(e) What are the duties of the commissioner of insurance be-
tween the first day of July and the second secular day of January,
1915

For the sake of brevity the questions will be considered jointly.

Section 1 of said act provides in part:

‘“That there is hereby created and established a department
to be known as the ‘Insurance Department of Iowa’. The
chief officer of said department shall be styled ‘Commissioner
of Insurance’, and shall be appointed by the governor on or
before the first day of July, 1914; said officer to serve until
February 1, 1915.”’

Section 4 provides that: ‘‘and all powers now vested in and all
duties imposed upon the auditor of this state relating in any way
to insurance matters, shall, from and after the taking effect of this
act, be vested in and made incumbent upon the commassioner of
msurance herein provided for.”’

Section 5 provides:

‘“All books, records, files, documents, reports, and securities
and all papers of every kind and character relating to the
business of insurance and now enjoined and required by law
to be delivered to or to be filed or he deposited with the audi-
tor of state shall, from and after the taking effect of this act,
be delivered to and filed or deposited with the said commissioner
of insurance.”’

Section 6 provides:

‘“All fees and charges of every character whatsoever which
are now required by law to be paid to the auditor of state by
insurance companies and associations shall from and after the
taking effect of this act be payable to the insurance commis-
sioner whose duty it shall be to account for and pay over the
same to the treasurer of state at the time and in the manner as
now provided for by law for the auditor of state.”’
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The act was approved April 23, 1913, and ‘under the constitution
would become effective on July 4, 1913, except as otherwise pro-
vided in the act.

Section 1 of the act originally contained a provision that the
term of office of the commissioner of insurance would commence on
the second secular day in January, 1915. This provision was how-
ever eliminated by an amendment. It follows that it was done for
the purpose of fixing a different time at which the term of office of
the commissioner of insurance would commence.

It is not necessary to consider the question as to whether or not
the commissioner could have assumed the duties of his office prior
to the first day of July, 1914, because the appointment was not
made in time for the commissioner to assume his duties prior to the
first day of July, 1914, and any question as to what could be done
before said time would be wholly academie.

I therefore hold in the language of the act that the commissioner
of insurance ‘‘shall have general control, supervision and direction
of all insurance business transacted in the state of Iowa and shall
be charged with the execution of the laws of this state relating to
insurance and shall have all powers now vested in and all duties
imposed upon the auditor of this state relating in any way to in-
surance matters,”’ from and after the first day of July, 1914.

As before stated, under the constitution the act would become
effective on the 4th day of July, 1913, but until an insurance com-
missioner was actually appointed, the act would have no practical
effect. The insurance commissioner being now appointed and hav-
ing filed a bond, the act becomes in full force and effect from and
after the first day of July, 1914, save and except as otherwise pro-
vided in the act itself.

Section 2 of the act provides that under said section the auditor
of state cannot be required to turn over to the insurance commis-
sioner any desks, chairs, filing cases and other furniture or books,
papers, records and securities or other property now in the office
of the auditor of state relating to or connected with the business
of insurance until the second secular day in January, 1915.

The insurance commissioner now having been duly appointed
and his bond having been approved by the executive council and
duly filed in the office of the secretary of state, the auditor of state
may if he desires immediately transfer all of the books, papers and
securities specified in section 2 of the act to the insurance com-
missioner, and upon such transfer and taking of a receipt from said
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insurance commissioner, the auditor of state will then be relieved

and exonerated of all further liability in connection therewith.

Until the auditor of state does so transfer to the commissioner
all books, papers, records and securities as specified in section 2,
the insurance commissioner may have access to such books, records,
papers and securities at any time during office hours wherever it
is found that reference to the same may be necessary in connection
with the transaction of the business in the office of said insurance
commissioner.

Respectfully submitted,
GEORGE COSSON,
Attorney General of Towa.
June 29, 1914.
Hon. GEORGE W. CLARKE,
Governor of Iowa.

BoArD OF PAROLE—In view of the decision of Judges Smith, Pol-
lock and McPherson, the enforcement of chapter 187, thirty-
fifth general assembly, would be stopped by injunction; hence,
suggest action be deferred except where consent is given.

GENTLEMEN: I am in receipt of your communication of the 18th
instant directing attention to the opinion filed in the case of
Davis vs. Berry, et al, in the United States district court for the
southern district of Iowa by Judges Smith, Pollock and Me-
Pherson, in which it was held that certain parts of chapter 187,
acts of the thirty-fifth general assembly of Iowa, were uncon-
stitutional, and in view of said opnnon submitting the following
questions :

First. ‘‘Does the opinion and holding in that case legally
interfere with the administration of the provisions of chap-
ter 187 of the acts of the thirty-fifth general assembly of
Towa, in cases of prisoners confined in the state other than
those of the class who have been twice convicted of a
felony ?

Second. ‘‘Is there legal reason because of the opinion and
holding in the case above referred to, why the provisions
of the act referred to should not be administered in cases of
the inmates of the state hospital?”’
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Strietly speaking, the opinion in question does not cover any
one included within the provisions of said act except ‘‘conviects
who have been twice convicted of a felony.”” As suggested,
however, in your second question, the nature of the opinion is
such as to show the hostility of the court to the act in question,
and in view of the opinion filed with the decree, it seems very
probable that if the law was again attacked as applied to others
not included in the suit heretofore referred to, entitled Dawis
vs. Berry, et al, that the court would again grant an injunction and
suspend the operation of the act.

I suggest therefore that it would be better to defer action un-
der the act, except with the consent of the persons in question,
if not under guardianship or other disability, and if under
guardianship or disability, with the consent of their guardian.

Respectfully submitted,
GEorRGE COSSON,

Attorney General of Iowa.
August 29, 1914.

HoNORABLE BOARD OF PAROLE.

SECRETARY OF STATE.—No inspection fee charged when, in fact, no
inspection is made.

DEAr Sir: Pursuant to your oral request for an opinion con-
cerning the validity of the fees charged as an inspection fee upon
gasoline, 1 have to advise that a conference was held in the office
of the governor in which the governor, the secretary of state,
the chief oil inspector and the attorney general were present.
In said conference it appeared from the chief oil inspector that
the statutory fee was being charged for the inspection of gaso-
line, whereas as a matter of fact, no actual inspection of gasoline
was being made except in vesy rare instances.

In a recent case in Maryland, Foot & Company vs. Maryland,
232 U. S. 494, the supreme court of the United States held:

‘“Effect must be given by the courts to the provisions of
the constitution; and where it does appear that the amount
of inspection fees are disproportionate to the inspection
service rendered or include something beyond inspection, the
tax must be declared void as obstructing the freedom of
interstate commerce.
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‘“A state statute imposing an inspection tax, the proceeds
of which are to be and actually are used partly for inspec-
tion and partly for other purposes such as policing state
territory, is necessarily void as imposing a burden on in-
terstate commerce in excess of the expenses absolutely nec-
essary for inspection, and so held as to the Maryland Oyster
Inspeetion Tax of 1910.

“The question of constitutionality of an inspection law
depends not only upon whether the excess proceeds of the
tax may be used for other purposes, but whether they
actually are so used; and it is the duty of the courts to de-
termine whether the tax is excessive and the excess is so
used so as to protect citizens against payment of fees not
authorized by the constitution. Twrner vs. Maryland, 107 U.
S. 38, distinguished, and Brimmer vs. Rebman, 138 U. S. 83,
followed.”’

It appeared from the reports filed by the chief oil inspector
with the governor that the fees were greatly in excess of the
cost of inspection. Following the decision of the supreme court
of the United States above referred to, it was suggested by the
attorney general that no inspection fee should be charged for
inspecting gasoline when there was in fact no inspection; that
whenever special circumstances or special complaints required
an inspection of gasoline to be made, some form of inspection
should be made and then a fee could he charged, and that the
custom of charging the fee where inspection was not made
should be discontinued.

This suggestion was concurred in by both the governor and
the secretary of state as being in harmony with the ruling of
the supreme court of the United States. Accordingly the chief
oil inspector directed his men to discontinue the practice of
charging inspection fee on gasoline where no inspection was
made, and the fees now collected by the oil inspector approxi-
mate the actual cost of inspection.

Respectfully submitted,
GEORGE COSSON,
Attorney General of Iowa.
December 17, 1914.
Hon. W. S. ALLEN,
Secretary of State. Tl
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SCHEDULE G.

SENATORS—STATE—TERM OF OFFICE.—Hold until successors are
elected and qualified.

EvecTioNn CoNTEST—WITHHOLDING CERTIFICATE IN CASE OF.—
Chapter 7 of code does not apply to member of general as-
sembly.

January 3, 1913.
Hon. C. G. SAUNDERS,

Council Bluffs, Towa.

DeArR SENATOR: I am in reeceipt of your communication of the
28th ultimo requesting an opinion as to whether or not a senator
holds over until his successor is duly elected and qualified.

‘While no specific provision is found with reference to senators
in our constitution, section 3 of article 3 expressly provides that
““The terms of representatives shall commence on the first day
of January next after their election, and continue two years,
and until their successors are elected and qualified,”” and in
view of the provisions of section 5, T take it that the same condi-
tion obtains with reference to senators of the general assembly.
I am therefore of the opinion that the same rule prevails with
reference to hoth senators and representatives, viz: that they
hold until their successors are elected and qualified.

After carefully considering the provisions of chapter 7 of the
code relating to contest of elections, I am of the opinion that
section 1219 relating to the withholding of certificates does not
apply to members of the general assembly. Undoubtedly it did
not apply as the law orginally stood, and I think a reading of
the whole chapter will clearly indicate that sections 1208 to 1223
inclusive, have no reference to members of the general assembly
but only to county officers. I have not, however, attempted to
impose my will upon boards of supervisors and local officers, and
regardless of what actually should be done in the granting of
certificate in the event of a contest, nevertheless if no certificate
is actually granted and no successor actually qualifies, I am of the
opinion that you would continue in office until a certificate is given
hy the proper election officers, or until the general assembly recog-
nizes some one as duly elected.

Yours very truly,

i GEORGE COSSON,
Attorney Qeneral of Towa.

REPORT OF THE ATTORNEY GENERAL 81

TAXATION—ASSESSMENT OF BANK STOCK.—Requirement that ba1;1k
furnish list of stockholders and method of assessing upon fail-

ish proper lists.
ure to furnish prop January 18, 1913.

Mgr. W. E. BEnsoN, Assessor,
Gladbrook, Towa.

Dear Sir: Yours of the 17th instant addressed to the attorney
general has been referred to me for reply.

Tou call attention to the fact that you are the assessor and
that heretofore certain banks in your county have failed and re-
fused to furnish a list of the stockholders as required by law,
and ask to be advised as to the proper method of procedure to
be followed by you in the matter.

I recently had some conversation with your county attorney
with reference to this matter and advised him that the proper
thing for the assessor to do in such cases was to demand a list
and that if it was not furnished the assessor might, if he saw fit,
Lring a mandamus proceeding to compel the furnishing of 51.1ch
list; or the assessor might assess the shares of stock according
to {he last previous list of which he has knowledge or informa-
tion. Of course where he has actual notice that a certain stock-
holder named on the previous list has disposed of his stock to
other parties, then he should assess to those parties but in the ab-
sence of the proper list he would be justified in assessing to the
last known holders of the stock. Then under another section of the
statute, the bank becomes liable for ‘the entire tax and is re-
quired to pay it and collect from the several stockholders.
Ilence, it would not be absolutely essential that the stock should
have been assessed to the true owners.

YouTs truly,
C. A. RoBBINS,
Assistant Attorney General.

SENATORS—STATE—WHEN APPOINTMENT MAY BE MADE.
January 18, 1913.
Hon. CrayToNn B. HUTCHINS,
Representative from Kossuth County,
Statehouse.
Desr Sik: You call attention to the provisions of section 34, of
avticle TIT of the constitution of Towa, relative to thg apportion-
6
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ment of senators in the general assembly which reads as.fol-
lows:

““The number of senators shall, at the next session follow-
ing each period of making such enumeration, and the next
session following each United States census, be fixed by law,
and apportioned among the several counties according to
the number of inhabitants in each.’’

and you request the opinion of this department on the following
questions :—

First, Whether the action of the legislature required by this
section may be taken at a session other than the mext session
following the making of such enumeration; or must it be made
at the first session following the completion of the state or na-
tional census.

Second, Whether or not the action taken at the last session of
the legislature, which consisted merely in re-establishing the
existing senatorial districts without reference to any change in
the population as shown by the last national census, would de-
prive this or subsequent legislatures of making such apportion-
ment until the next session following the next state or national
census. Or whether this or any subsequent legislature may make
such an apportionment.

In my judgment, the power of ‘the legislature to make such an
apportionment is not dependent upon this section, but such
power is sovereign in its mature and does not need to depend
upon the constitutional provision, and that the provision of
this seetion to which you call attention, instead of being a grant
of power is more properly a directory admonition requiring
the apportionment to be made at given times not for the pur-
pose of making such times the only ones at which the apportion-
ment might be made but for the purpose of preventing the mat-
ter Leing overlooked for too 1ohg a period of time. Hence, I am of
the opinion that unless the action of the legislature at the last
session was sufficient to exhaust this power until after the tak-
ing of ariother census, that the apportionment required by this
section might he made at this or any subsequent session of the
legislature. And I am also of the opinion that the action of
the last legislature was not a sufficient exercise of this power
that it could be said to exhaust the power and, therefore the re-
apportionment provided for might properly be made at this ses-
sion of the legislature.
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In support of this position I call your attention to the case of
Perrin vs. Benson, 49 Towa, 325, wherein it was hel'd that & statute
requiring the board of supervisors to levy cgrtaln schoo~l taxes
in the year 1875 was sufficiently complied with by making the
levy required one year later.

Yours very truly,
C. A. ROBBINS,

Assistant Attorney General.

INTOXICATING LIQUORS—CONSENT PeTITION—CANVASSING BY BOARD
_ NAMES ON PETITION OF PERSONS Deap oR WHO HAVE RE-
MovEp FroM COUNTY SINCE SIGNING—WITHDRAWALS AFTER

Canvass Have COMMENCED.
T February 5, 1913.

Mg. Joun B. HAMMOND, ’
¢/o Waterloo Business Men’s Temperance Ass’n,
‘Waterloo, Towa.

Dear Sik: Your ‘‘night letter” addressed to the attorney gen-
eral has been referred to me for reply. '

Your first question is whether or mnot on the hearing before
the board of supervisors touching the sufficiency of a sal?on con-
sent petition evidence may he heard by said board showing that
some, whose names appear on the petition, are dead or have
removed from the county. . _ ;

This question, in my judgment, should be answered in the af-
firmative. See

Porter vs. Butterfield, 116 Towa, at 733;
Hammond vs. Waldron, 133 N. W. at 664;
Code section 4669.

Tt is true that the board would have no right to hear evidence, the
purpose of which was to show that the names of the elector.s who
voted at the election were other or different from those appearing on
the poll books.

Wilson vs. Bostedt, 135 Iowa, at 451.

Your second question is whether or not withdrawals from the
petition may be made after the date set by the board for the
canvass of the same and prior to the time the name sought to
be withdrawn has been reached for canvass by the board.
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This question should be answered in the affirmative. See

Green vs. Smith, 111 Towa, at 186,
wherein the supreme court states,—

‘It is clear that it was the legislative intent that no bar
should arise under this law until the statement of consent was
adjudged sufficient, and that no possible right can vest until
this matter has been determined. * * * * Nor does the
law say that the board shall determine the sufficiency of the

statement as it was when filed. The board has only to deal
with it as it comes to it.”’

And Gjerset vs. Drexel, 136 N. W., at 538, wherein it is said
by the supreme court ‘‘of the above signers, thirty-two signed and
filed withdrawals before the canvass by the board of supervisors.’’

Your third question is, whether or not names on the petition
should be considered where the party has died or removed from
the jurisdiction since attaching his signature to the petition.

This question is more difficult of solution than either of the
others. It was held in the case of Gjerset vs. Drexel, supra,
that the names of all such should be counted for the purpose of
arriving at the numerical basis upon which to compute the re-
quired percentage of names, but that case did not touch the ques-
tion here presented except in so far as it quotes from the provi-
sions of code section 2449 with.reference to the question of the
clause ‘‘residing in such county.’”” If this clause refers to the
time when the petition is filed then, of course, all such names
should be counted. If, on the other hand it refers to the time
when the petition is canvassed then they should not be counted.
In view of the holding of our supreme court that the withdrawal
may be made at any time before the actual canvass of the name
sought to be withdrawn is made it would seem that the death of
a party should operate as a withdrawal of his name from the
petition for he would no longer be interested in the question of
whether or not saloons were to exist in the territory. And while
it is true that the party who removes from the territory possibly

would still have the right preserved to him of filing his with-
drawal, yet of necessity he ceases to have any further interest in
the question as to whether or not saloons should exist in the ter-
ritory, and there is no good reason why his name should remain

REPORT OF THE ATTORNEY GENERAL 85

effective upon the petition where his removal from the county 18

permanent.
.Yours truly,
C. A. ROBBINS,

Assistant Attorney General.

TAXATION—ASSESSMENT OF SHARES IN NATIONAL BANKS.-—Va,hl(;
not to be determined by adding borrowed money to amount o
ital—True rule laid down.
Lt February 6, 1913.
Mr. G. H. RICHARDSON,
¢/o First National Bank,
Belmond, Iowa.

Desr Sik: Yours of the 5th inst. addressed to the attorney gen-
referred to me for reply.
er?o}:;s (I)ueee;ion is whether or not in determining ttfe value 01;
shares of stock in national banks the borrowed capital that 1
may have on hand should be taken into account by the assessort,
and if so, whether or not deductions may be made on accoun
i ayable.

Off?rlxl(llserpcflapter 63 of the acts of the thirty-f({urt'h‘general ali-
sembly, the bank stock is to be assessed to the individual stock-
holder, and as the bank and not the stockhol_der has the monc?y
borrowed, it should not be added to the capital of the bank in
order to determine the value of the share of stock. In other
words, the assessor has nothing to do with the amount of money
which the bank may have borrowed nor.th(‘a amount 'VV-hlch }:t
may owe except as these amounts may aid in determining the
actual value of the shares of stock. The amount of money 1.301'-
rowed should not be added arbitrarily to t.he amount of capl'ca}i
surplus and undivided earnings nor the bills Payable deduc.:te
therefrom; but the assessor would have the right to take into
account these matters in arriving at the real value of the shares
Of’;}zzdt{;'ue rule under the new law is to ﬁnq the value of the
share of stock held by each stockholder, Whl.ch share of stock
in reality only represents a share in the capital stock, sprplus
and undivided earnings; then a deduction should be made mot
for the value of the real estate owned by the bank, but for the
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amount of eapital actually invested therein and a proportionate
share of this deduction on account of real estate should be taken
from each share of stock, or rather from the value of the same,
as found to be before the deduction was made.
Your enclosures are hereby returned.
Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

INTOXICATING LIQUORS—CONSENT Perition.—Withdrawals after
canvass of petition has been commenced and before final ad-
judication by the board of supervisors.

February 7, 1913.

CouNTy ATTORNEY W. P, Hoxiz,

Waterloo, Towa.

DEar Sie: I received your letter of the 5th instant Thursday
the 6th, and yesterday evening I again went over the cases you
cited very carefully with Mr. Robbins and Mr. Kelley.

I think the Anderson case you rely upon is not authority for
the proposition that no withdrawals can be filed after the can-
vass commences, because the proposition under discussion there
was a withdrawal of a withdrawal, and the supreme court has
clearly pointed out that there is a distinction between the principles
governing a withdrawal and the principles governing a withdrawal
of a withdrawal.

Without again citing the cases, the reasoning of the court, as
I interpret the cases, is this: the statute clearly prescribes how
and when signatures to a petition may be obtained and they
must be obtained thirty days before the petition is filed for can-
vass. The court has also held that a withdrawal properly exe-
cuted and properly filed in the office of the county auditor
operates in and of itself to withdraw a man’s name from a peti-
tion and needs no affirmative action or finding on the part of
the supervisors to give it validity, although of course in the
canvassing of the petition it must be considered by said board,
but it operates like a remonstrance which is filed under the pro-
vision of section 2451, supplement to the code, 1907; this being
true, after a withdrawal is once filed, no withdrawal of a with-
drawal or a revocation of a withdrawal may be filed thereafter,
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or after the canvass of the petition commences, because to per-
mit this to be done would be permitting the remsFatel?lent of a
name after the canvass commenced, and clearly in v.lolatlon of the
statutory provisions relating to the obtaining of signatures to a
consent petition. . . . -

No such reason or prineciple obtains, however, in determmlﬂng
when withdrawals may be allowed, but as said in Green vs. Smith,
111 Towa, on page 186:

T is clear that it was the legislative intent that no bar
should arise under this law until the statement of consent was
adjudged sufficient, and that no possible right can vest until
this matter has been determined. * * * -N or does the law
say that the board shall determine the sufficiency of the state-
ment as it was when filed.”’

This distinetion was clearly recognized by our supreme couri
in the case of Scott vs. Naacke, 144 Towa, on page 167. The court
said : . o) i el

““The appellees’ contention that ad.dltlonal petitions s oul
be considered under the rule as to withdrawals announced in
Green vs. Smith, 111 Towa, 183,.is not sound. The: .statute }t-
self says what steps shall be taken as to the petl.tlon, W}'ule
nothing is therein said as to the manner of withdrawing
names therefrom. In that case we c01.1s1'derod the latter
(uestion only and the statement in the opinion that the board
of supervisors, has only to deal with the statement of conse‘nf
as it comes to it, applies only to the matter then under c‘onsfzd-
eration. The trial court allowed the Withdraw'als. and did ‘not
err in so doing. The statute does not preser}be any p.al.'tlcp-
lar form therefor, while it does require certain formalities n
the statement of general consent.’’

An examination of the abstract in the Smith case shoxf\'s that
“Tt was stipulated in open court by ancl‘ betw.efen the parties that
before final action by the board on the §a1d petition seventy persons
filed applications asking to have their names not counted upon
said consent petition and the whole case was argued upon that
theory.”” See page 249 of the bound volume of ahstracts and

January term, 1900. :
ar%";‘;:ﬁi’ \i?tl‘:ll ]\'TI}‘I. Robbins, then, in the opinion that withdraw-
als are permitted until an adjudication is made by the boarfl; anfl
that the argument in opposition to this goes to the guestion of
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convenience rather than to the underlying principle involved,
and that all of the cases which seemingly announce a different
rule are announced in connection with the withdrawals of with-
drawals or a revocation of withdrawals, or in connection with
the removal of county seats or other statutory provisions not
identical with the statutes now under consideration.

As to the question as to whether or not a person must be a resi-
dent at the time the petition is canvassed, rather than at the time
of signing the general consent petition, is in my opinion a much
more difficult question. It may be that inasmuch as the condi-
tions of signing are made statutory, the court will hold that
all that is required is that the person is a good faith resident &t
the time of signing the petition. As the court however has said
in the Smith case, and other cases following the line of reasoning
there, that the board may consider the petition as it is at the time
of canvass rather than at the time of filing, and as the very
theory of requiring signatures is to ascertain how many people
in a community are in favor of the operation of a mulet saloon,
on prinieple and logic there is much reason for saying that a man
must be consenting at the time the canvass is made, and if a per-
son has left the country permanently, or has died, he cannot be
considered to be consenting or opposing anything. He is as if
he were not. On this point, however, T express no opinion at this
time. i

I am of the opinion that where the hoard has evidence that
either a signature on a consent petition or a signature on a with-
drawal is forgery that the hoard may disregard the same.

Yours very truly,
GEORGE CoOSSON,
Attorney General of Iowa.

>

PrysiciaNs AND SURGEONS—RECIPROCITY BETWEEN STATES.—Reci-
procity statute does not apply to osteopaths.
February 13, 1913.
Dr. 8. S. Sty
300 Century Building,
Des Moines.

DEAR Sir:  Your inquiry of Kebruary 10th is as to whether or
uot the provisions of what is called the reciprocity law among
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physicians apply to persons engaged in the practice of osteopathy.
The reciprocity statute referred to is section 2582-a, supplem(.ant to
the code, 1907. We find that the law governing the practice of
medicine is contained in chapter 17 of the code, while the law gov-
erning the practice of osteopathy is found in chapter 17-A of 'the
code. Section 2582 prescribes the examination and other require-
ments necessary to be taken to secure a certificate for the practice
of medicine and in this section is found the reciprocity clause re-
ferred to. The law which prescribes the steps necessary to be taken
by osteopaths for admission to practice is found in section 2583-a,
which section contains no reciprocity clause. )

I do not believe that the provisions of 2582 could be read into
or made to apply to the provisions of 2583-a. In the first place, they
are found in separate and distinet sections and were enacted by
different sessions of the general assembly; and again, they appear
in entirely different chapters of the statute and apparently have
no relation, the one to the other. It is my conclusion, therefore,
that the reciprocity clause referred to in your lettell' does not apply
to ostedpathic physicians and that the only way which an osteop;'a.th
may obtain a license to practice in the state of Towa is by taking
the examination as prescribed in section 2583-a of the supplement

de, 1907.
Ry E. J. KeLny,

Special Counsel.

BOARD OF SUPERVISORS—ALLOWANCE FOR CoMMITTEE WORK IN CER-

raiN Cases.—Charging for use of automobile owned by a mem-

ber of the board illegal. 4

February 20, 1913.
Danien F. STECK,
County Attorney,
Ottumwa, Iowa.
Desr SiR: Yours of the 17th inst. addressed to the attorney

genei‘al has been referred to me for reply.

Your questions are as follows:

““I. Our board of supervisors in 1911 abolished the practice
of letting county bridge work on contracts by t?le year. They
purchased their own concrete mixers, hired their own men by
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the day, each gang under a foreman, personally bought all ma-
terial and supervised all work, charging for the time thus put
in as committee work. Complaint has been made to me. that
they by such facts violated section 468-a of the 1907 supple-
ment, on the theory that they were contracting for and per-
forming work for the county for which they were receiving
pay as supervising foremen.

“II.  One member of our hoard of supervisors during the
summer and fall of 1912 was the owner of an automobile; pre-
vious boards and this one before that time had been hiring
teams and automobiles to carry them to supervise and inspect
county work and property at the expense of the county at an
average expense of about seven hundred dollars ($700.00) per
year. During last summer and fall the board used this mem-
ber’s machine at an agreed price of three and fifty one-hun-
dredths ($3.50) dollars per day, much less than it could have
been secured elsewhere ; at the end of the year he put in a claim
for three hundred and fifty ($350.00) dollars which was al-
lowed by the other two members and paid.”’

With reference to your first question, will say that I can see no
legal objection to the supervisor being paid the amount allowed
per day for committe work for time employed in supervising the
building of the county bridges. While in a sense the supervisor
may be said to be working for the county, yet he is not employed
by the county to do such work but does it by virtue of his office,
and he should only receive the compensation fixed by code supple-
ment section 469 as amended by chapter 24, acts of the thirty-
fourth general assembly. The per diem for committee work being
fixed at four dollars ($4) per day by section 4 of the acts last
referred to, and assuming that no more than four dollars ($4) per
day for the time actually employed has been allowed, I should say
there was nothing illegal in comnection with the transaction.

With reference to your second question, it would seem that the
amount allowed by the board to one member of the board for the
use of his automobile in conveying himself and the other member
of the board to and from the places where they were required to be
is clearly illegal under the holding of our supreme court in the
case of State vs. York, 131 Iowa, 635. In that case our court, in
construing the same section as applied to a case where a township
trustee had furnished for the use of the township a team and driver
for use on township road work, said:
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“his we think does, in plain unambiguous terms, prohibit
the act with the doing of which defendants are charged. It is
true, the indictment alleges that the labor was furnished under
a contract with the road superintendent, but it is also alleged
that the labor was so furnished for the township, and that de-
fendant received pay therefor from the township. The road
supervisor is the officer through whom, under the direction
of the trustees, the labor and money provided for the con-
struction and repair of the roads are expended, and is the
person by and through whom the labor for such purpose is
employed. See code, title 8, chapter 2, and amendments
thereto. The trustees are vested with authority to appoint the
road superintendent and fix his compensation. Code, section
1523. They also fix the wages or compensation to be allowed
for labor done on the road, and provide for the purchase of
tools, supplies, and machinery for their township. Code, sec-
tion 1528. And it is under their authority and direction that
the taxes collected for road purposes are to be equitably and
judiciously expended. Code, seetion 1533. It is obviously a
matter of wise public policy that these trustees, who are thus
expressly charged with the responsibility of appropriating and
expending public funds, and of fixing the price which shall be
paid for labor and supplies furnished their township, shall not
be exposed to the temptation to use their official position to
their own private advantage, and, to that end the legislature
has undertaken to prohibit them from having any direct in-
terest in such contract. The wisdom of this is doubly appar-
ent when we note that, in the cases at bar, the alleged con-
tracts for the use of the township,were made by the trustees
with an officer appointed by them, subject to removal by them,
and whose compensation is fixed by them.”’

T can see no difference in principle between that case and the
case mentioned in your second question. It is immaterial that the
allowance made in the particular case was reasonable in amount.
What the law seeks to do is to prevent members of the board and
township trustees from having any opportunity to overcharge the
county or township in any matter where they are directly inter-
ested.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.
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ScrooLs—FREE TEXT Books.—Petition for submitting proposition
to voters necessary.

February 25, 1913.
Mg. THOMAS H. ANGELL,
Lyons, Towa.

My DEeAr Sir: Your letter of the 21st instant addressed to the
attorney general has been referred to me for reply.

Section 2836 of the code provides as follows: ‘‘Whenever a peti-
tion, signed by one-third or more of the legal voters to be determined
by the school board of any school corporation, shall be filed with
the secretary * * * * Te ghall cause notice of such proposi-
tion to be given,”’ ete.

The only way by which the school district is authorized by law
to use the public money for supplying text books is when the
voters of the corporation so order as provided by law and the only
legal way that the question of free text books ean be submitted to
the voters is the way prescribed in section 2836 above quoted. The
school board would have no jurisdiction to submit the question to
the voters unless the petition therein referred to shall have been
filed and signed by the requisite number of voters.

You ask whether or not if the board is willing it could submit
the question without the petition or by petition of less than one-
third of the voters. The board has no power to do anything except
that which is provided in the statute or reasonably implied and the
statute especially provides that before such question can be sub-
mitted this petition must be filed, hence unless the required peti-
tion is filed, the board would be authorized to do nothing in regard
to free text books. '

Very truly yours,
E. J. KeLLy,
Special Counsel.

TaxaTiIoON—ExEMPTION FROM.—Team of rural mail carrier exempt.
February 26, 1913.
Mr: W. C. JouNSON,
Randolph, Iowa.

DEeAr Sir: Yours of the 26th instant addressed to the attorney
general has been referred to me for reply.
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Your question is whether the team of a mail carrier is exempt
from taxation, the same as a drayman or a teamster. The statute
covering this question reads as follows:

“The farming utensils of any person who makes his live-
lihood by farming, the team, wagons and harness of the team-
ster or drayman who makes his living by their use in haul-

ing for others * *”’

““In common speech a teamster is one who drives a team;
but in the sense of the statute every one who drives a team is
not necessarily a teamster, nor is he necessarily not a team-
ster when he does not drive a team continually. In the sense
of the statute one is a teamster who is engaged with his own
team or teams in the business of teaming; that is to say, in
the business of hauling freight for other parties for a con-
sideration, by which he habitually supports himself and fam-
ily, if he has one. While he need not, perhaps, drive his
team in person, yet he must be personally engaged in the
business of teaming habitually and for the purpose of making
a living by that business.”” Edgecomb vs. His Creditors, T Pac.
533, 534, 19 Nev. 149.

Hence, I am of the opinion that your question should be an-

swered in the affirmative.
Yours truly,
C. A. RoBBINS,

Assistant Attorney General.

MorTcAGES.—Securing later advances may be enforced.
February 28, 1913.

Hon. Joun L. BLEAKRLY,

Auditor of State.

DEAR SIR: Yours of the 26th instant addressed to the attorney
general has been referred to me for reply.

You call attention to the fact that certain banks are including
in their farm mortgages the following clause:

““It is hereby understood and agreed that this mortgage
shall stand as security not only«for the ahove mentioned note,
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but for any other note or notes or overdrafts or any other
evidence of debt now owing, or hereafter owing, by either
of us, to said bank, the intention being to secure the bank
against all our indebtedness.’’

And you inquire whether or not a bank may legally secure over-
drafts or other indebtedness not yet contracted in this manner.
Your question resolves itself into the question as to whether or not
a mortgage securing after advances may be enforced.

‘““Future Advances. 1. Validity—A. In General. A mort-
gage may be made as well to secure future advances or
loans of money to be made by the mortgagee to the mortgagor
as for a present debt or liability, and if executed in good
faith it will be a valid security. It may also be made to cover
the value of goods thereafter to be sold to the mortgagor, or
for the payment of future accruing accounts between the
parties, and is equally valid, although the advances are to be
made in building materials in lieu of money. Nor is it es-
sential that the mortgagee should be absolutely bound to make
the contemplated advances; between the original parties at
least the mortgage will be a valid security, although the mak-
ing of the advances was left to his option or diseretion. And
the validity of the mortgage is not necessarily impaired by
the fact that it does not show upon its face the real character
of the transaction, although it recites an existing debt as its
consideration, it may be shown that it was intended to cover
future advances, and the mortgagee can recover the amount
actually advanced up to the time of enforcing the security.
The question of good faith is always open to inquiry, but the
mere fact that the mortgage was given to secure future ad-
vances, while it recites a present debt, or that it was given
for a larger amount thart was loaned at the time, and with
a view of covering future loans, is not conclusive of fraud.”’
27 Cye. 1069-1070.

‘A mortgage expressly providing that it shall secure future
indebtedness of the mortgagor of any kind will protect the
mortgagee for advancements made, or liabilities incurred, on
different accounts or of a different nature from those spe-
cially mentioned in the mortgage. But if the security of the
mortgage is limited to advancements of a particular kind,
as, for future endorsements or acceptances, it will be strietly
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confined to obligations of the sort mentioned. Where it is
given for future ‘advances’ generally, it is a question of con-
struction whether the claim sought to be collected comes fairly
within its terms.”” 27 Cye. pp. 1071-72.

‘“A mortgage may be given not only as security for future
advances to a specified amount but also as a general security
for a general balance of accounts between the parties or for
balances which may become due from time to time from the
mortgagor.’”’ 27 Cye. 1073.

Hence, T am of the opinion that your question should be an-
swered in the affirmative,
Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

HoTELs—FIRE EscAPES—STORY DEFINED.
February 28, 1913.

LiaraveETTE HIGGINS,
Hotel Inspector.

DEar Sir:  Yours of the 24th instant addressed to the attorney
general has been referred to me for reply.

Your question is whether or not a two and one-half story build-
ing should be treated as a three-story building under the provisions
of the hotel inspection law and the law concerning fire escapes.

In my judgment this question should be answered in the affirma-
tive. Webster defines a story as being a set of rooms on the same
floor or level. A floor or the space bgtween two floors. In the
case of Cleverly v. Mosely, 148 Mass. 280, it was held that the base-
ment of a bgilding should be counted as a story according to the
definition of lexicographers and the common understanding of the
word.

‘“ A story of a building is a set of rooms on the same floor or
level, a vertical, physical division of the house.”’
36 Cye. 1331.

Hence, if there are rooms above the second story, whether they
are half-story rooms or less, they should still be counted as a story
within the meaning of this law.
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As per your request, the letter of your deputy is hereby returned.
Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

TAXATION—ASSESSMENT AGAINST REAL EstaTeE 10 AID IN CON-
STRUCTION OF Rarmnroap.—Tax should be spread against land
and not as personal tax.

March 4, 1913.

Sam C. SmitH, Attorney,
‘Winterset, Towa.

DEar Sir: Yours of the 25th ultimo, addressed to the attorney
general, has been referred to me for reply.

You call attention to the fact that on September 30, 1911, a spe-
cial election was held in one of the townships in your county and a

5% tax voted in aid of a certain railroad company, and that the

certificate of the township clerk showing the result of the vote was
filed in the office of the auditor on October 5, 1911, and filed and
recorded in the office of the county recorder on January 6, 1912;
and that A, who on January 1, 1911, owned certain real estate in
this township sold and conveyed the same on March 1, 1912, to B.
And you further state,—

‘‘the county auditor in spreading the tax in aid of the rail-
road, assessed it against the land in the name of B, making the
tax appear as the personal debt or obligation of B.

““My contention is that the tax should have been levied
against A, that is the tax on the land, and that he is in the
first instance liable for the payment of the same, and that there

is no personal liability agaimst B for the payment of the amount

of taxes assessed on the land in question.

““T believe the tax list as made out by the auditor should be
changed and the assessment made against the land owner on
Jan. 1st, 1911, and not against the present owner, or against
one who owned the land Jan. 1st, 1912 and did not own it Jan.
1st, 1911.

““I would like very much to have your opinion on the ques-
tion.”’
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I agree with you that this tax is not the personal debt or obliga-
tion of B. However, I am unable to subscribe to the remainder of
your contention. I think you are in error in assuming that the
tax is the personal debt of anyone, either A or B. Our supreme
court has determined that unpaid taxes do not constitute a debt
which may be deducted from moneys and credits being assessed.
(See Bailies vs. State, 127 Towa, 124 ; also 13 Cyec. p. 395.)

In my judgment the tax against the particular piece of land
should be spread against that land at the time it is spread without .
reference to who may be the owner at that time, and the question of
whether or not the tax was a lien on the land at the time B pur-
chased from A in such a way as that B could recover from A the
amount thereof would depend upon the terms of their contract to
purchase. In other words, the officer whose duty it is to collect
the tax can only collect the same by proceeding against the land.
He can proceed against neither A nor B on the theory that it is a
“‘personal debt or obligation’’ of either.

I note your statement that some question is liable to arise as to
the validity of the tax levied in the year 1912 based upon a viola-
tion or assessment of 1911, but upon this I express no opinion as
you say you are not interested in it at this time.

Yours very truly,
C. A. RoBBINS,
Assistant Attorney General.

Crries—UNDER CoMMIssSION Pran.—(Commissions supersede board

of waterworks trustees.
v March 4, 1913.

JAQUES & JAQUES, Attorneys,
Ottumwa, ITowa.

GENTLEMEN : Yours of the 26th ultimo addressed to the attor-
ney general has been referred to me for reply.

Your question is whether or not when a city such as the city of
Ottumwa becomes a city under the commission plan of government
the waterworks trustees provided for by code supplement section
747-a are superseded by the members of the council. .

This department has so construed code supplement section
1056-a25, as amended, as to require.the answering of your inquiry

i1
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in the affirmative. -The express provision is that the council shall
have and possess, and its members shall exercise all legislative and
judicial powers and duties now had, possessed and exercised by
the ‘‘mayor, city council, hoard of policé and fire commissioners,
board of waterworks trustees,’’ ete.
Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

D1scRIMINATION—UNFAIR—CHAPTER 222, Acts oF THE THIRTY-

THIRD GENERAL ASSEMBLY DIsCcUSSED—EVIDENCE NECESSARY

10 ConvicT.—What may be done to meet competitor without

violating the statute.

March 6, 1913.
J. J. JosuiN, Sec’y,
Hartley Creamery Co.,
Hartley, Iowa.

DEear Sir: Your letter of the 7th ultimo addressed to the attor-
ney general, together with the enclosed letter of County Attorney
R. J. Locke, has been referred to me for reply.

The statute defining the erime of unfair diserimination is found
in chapter 222 of the acts of the thirty-third general assembly,
which reads as follows:

‘““Any person, firm, company, association or corporation,
foreign or domestie, doing business in the state of Towa and
engaged in the business of buying milk, cream or butter
fat for the purpose of manufacture, or of buying poultry, eggs
or grain for the purpose of sale or storage, that shall for the
purpose of creating a monopoly or destroying the business of a
competitor discriminate between different sections, localities,
communities, cities or towns of this state by purchasing such
commodity or commodities at a higher price or rate in one
section, locality, community, city or town than is paid for
the same commodity by said person, firm, company, associa-
tion or corporation in another section, locality, community,
city or town, after making due allowance for the difference,
if any, in the grade or quality, and in the actual cost of trans-
portation from the point of purchase to the point of manu.
facture, sale or storage, shall be deemed guilty of unfair dis-
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erimination which is hereby prohibited and declared to be un-
lawful but prices made to meet competition in such locality
shall not be in violation of this act;”’

It will be observed that in order to procure a conviction of this
crime it would be incumbent upon the state to prove beyond a
reasonable doubt

First, that the defendant was a firm, company, association or cor-
poration doing business in the state of Iowa and engaged in the
business of buying milk, eream or butter fat for the purpose of
manufacture.

Second, that such defendant formed the purpose of creating a
monopoly or destroying the business of a competitor.

Third, that pursuant of such purpose the defendant diserimi-
nated between different sections, localities, communities, cities or
towns by purchasing milk, ecream or butter fat at a higher priée
in one locality than was paid for the same commodity by the de-
fendant company in another section or locality, after making due
allowance for the difference, if any, in the grade or quality, and in
the actual cost of transportation from point of purchase to point
of manufacture.

Fourth that said higher price paid at one point was not made
or paid for the purpose of meeting competition in such locality.

In my judgment, it is immaterial whether the competitor whose
business is sought to be destroyed buys only at a receiving sta-
tion in the same town or locality or from the farmers along routes
established through the county for the purpose of gathering up such
milk, eream or butter fat. The points of purchase referred to in
the act are those at which the defendant rather than the competi-
tor makes its purchases. While I would not wish to be understood
as saying that a conviction could not be sustained by proof that
the defendant paid le per pound more in the locality where
the competitor whose business is sought to be destroyed was
located, yet this slight difference alone would not be sufficient
evidence of the unlawful purpose with which the disecrimination is
required to be made in order to render the defendant guilty of
the offense. If, in addition to the difference in price, the state
will be able to show any statement of the defendant company
or its officers or agents showing that their purpose in paying the
higher price was to drive out the competitor or destroy his husi-
ness, the evidence would be sufficient to warrant a convietion.
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As to just how far one concern may go in meeting competition
is a question upon which lawyers and judges differ, some con-
tending that the one meeting competition must not pay a higher
price than that paid by the competitor whose competition is
being met; while others contend that they might lawfully go be-
yond this price and pay a higher price, in other words, make as
well as meet competition, if it is not done for the unlawful purpose
of destroying the business of the competitor or creating a monop-
oly.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

Crries AND TowNS—ELECTION OF CERTAIN OFFICERS BY COUNCIL—
TErM oF OFFICE OF CLERK AND ATTORNEY—ATTORNEY ELECTED
EAacH YEAR—CLERK ELECTED BIENNIALLY,

March 11, 1913.
Mr. A. C. METTZEN,
Avoca, Iowa.

Desr Sik: I am in receipt of your letter of the 10th instant
requesting an opinion as to whether it will be necessary for you to
elect a city attorney at the April meeting of your council.

The term of a city or town solicitor is not fixed by statute ex-
cept in cities of over 4,000 inhabitants, where such officer is elected
by the people. Paragraph 10 of section 668 of the supplement to
the code, 1907, authorizes a city or town council to fix by ordi-
nance the term of serviece of the officers elected by it where their
terms are not fixed by statute, and under this section the term
cannot exceed one year in tQwns.

The ordinance quoted by you conforms to the statute above
cited and it will be necessary for you to elect an attorney under
its provisions.

With respect to the election of a ecity clerk it is my opinion
that section 651 of the supplement to the code, 1907, fixes his
term of service at two years. This section reads in part as fol-
lows: )

“In all cities and towns, the council, at its first meeting
after the biennial election, shall appoint a clerk.”
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You will readily see that no other time is fixed for the election
of a clerk except at the first meeting after the biennial election
and, therefore, it follows that the election is for two years. It
may seem at the first glance that paragraph 10 of section 668,
which I have above cited with reference to the appointment of
city attorney, might conflict with this view, but that section only
authorizes a council to fix by ordinance the terms of service of the
officials elected by it where their terms are not prescribed by
law. The term of office of the city clerk being fixed under sec-
tion 651 cannot be changed by ordinance.

Yours truly,
JoHN FLETCHER,
Assistant Attorney General.

ScHOOLS—TERM ‘‘NEAREST HicH ScHOOL’’ As UsED IN CHAPTER 146
Acts oF THE THIRTY-FOURTH (GENERAL ASSEMBLY INTERPRETED.
—Held to mean distance between the school house and the
high school and not between pupil’s residence and high school.

March 12, 1913.
Miss Carrie E. LupLow, .
Winterset, Towa.

Dear Miss LubpLow: Yours of the 10th instant addressed to the
attorney general has been referred to me'for reply.

You call attention to the provision of section 1 of chapter 146
of the acts of the thirty-fourth general assembly which reads as
follows :

‘“ Any person of school age, who is a resident of a school
corporation not offering a four-year high school course, and
who has completed the course of study offered in such school
corporation shall be permitted to attend any high school that
will receive him, provided the average cost of tuition al-
lowed shall not exceed the average cost of tuition in the near-
est high school, under the conditions and provisions of sec-
tion two (2) of this act.”’

And you inquire what is meant by the term ‘‘the nearest high
sehool’’ as used in said section, whether it means the high school
nearest the home of the pupil or nearest his school corporation.
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The question is one not entirely free from doubt and I have been
unable to find any authorities which would throw any light upon
the legislative intent. It will be observed that the statute does not
require the pupil to attend the nearest high school, but the near-
est high school is used simply as a standard by which to fix the
" maximum tuition for which his home district may be rendered
liable to the school corporation which does receive him.

Any given school corporation is, as a rule, surrounded by half
a dozen or more school corporations each of which would be
equally near the given school corporation as each is adjacent to
it. So that it would seem to me it was not the intent to
measure the distance between school corporations and that the
legislature either meant to have the distance measured from the
residence of the pupil to the high school building furnishing a
four-years’ course nearest such residence, or to have the distance
measured between the school building of a pupil’s school cor-
poration and the building of the nearest high school furnishing the
four-years’ high school course.

Let us suppose there is a given school corporation in which there
is a high school building but which does not furnish a four-years’
high school course with a half dozen high school pupils residing
therein, each attending a separate high school in an adjoining
school corporation. If the distance is to be measured from the
residence or homes of the respective pupils to the high school
building nearest such home, we would probably have as many
different standards of maximum tuition as we would have high
school pupils attending such school. And we might, for example,
have the same school corporation paying one district for the
tuition of A $1.00 per month; another for the tuition of B $2.00
per month; another for the tuition of C $3.00 per month; an-
other for the tuition of D $4.00 per month, etec., notwithstanding
the fact that all of the high' school pupils named resided in and
are to be schooled at the expense of the same district. Whereas,
if the distance is to be measured from the school building in the
school corporation in which the high school pupils reside to the
building in which the nearest high school furnishing the four-
years’ course is located we would have but a single high sehool
rate for the tuition of all in such school distriet.

Hence, I am of the opinion that the distance should be measured
neither from the residence of the pupil nor from the boundary of
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his schoel ecorporation, but from the building in such school cor-
poration to the high school furnishing such four-years’ course.
Yours very truly,
C. A. RoBBINS,
Assistant Attorney General.

NEWsPAPERS—COMPENSATION FOR PUBLISHING LAWS OF GENERAL
AsseEmMBLY.—Rate the same whether paid by state or indi-
viduals.

Mareh 15, 1913.

REGISTER & LEADER,
Des Moines, Iowa.

GENTLEMEN : Your letter of the 14th instant addressed to the at-
torney general, in reference to rate for legal publications, has been
referred to me for reply.

The statute which regulates the compensation for publishing
of laws, bearing a publication clause, enacted by the general as-
sembly, is code section 47 and reads as follows:

““The compensation for the publication of laws which are
ordered by the general assembly to take effect by publication,
unless otherwise fixed, shall be audited and paid by the state,
and shall be one-third the rates of legal advertisements al-
lowed by law.”’ y

The statute regulating the compensation for the publication of
legal notices is section 1293 of the supplement to the code 1907, and
reads in part as follows:

““‘The compensation when not otherwise fized for the publica-
tion in a newspaper of any notice,’’ ete.

The latter section seems to indicate that the rate on certain
notices has been regulated and controlled by particular statutes.
Code section 47 provides what the rate shall be for publication
of such statutes, and we are of the opinion that that section of
the code would govern and that the fact that the notice was paid
for by private parties, rather than by the state, could make no
difference in the rate of charge.

Very truly yours,
‘ E. J. KeLLy,
Special Counsel.
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CORPORATIONS—LIMITATIONS OF INDEBTEDNESS.—Indebtedness can-
not exceed two-thirds of ‘‘paid up’’ capital stock.
March 19, 1913.

GENTLEMEN : Yours of the 17th instant addressed to the attor-
ney general has been referred to me for reply.
Your question is as follows:

“The executive council desires to be advised as to whether
the limitation placed in code section 1611, as to the debt
which a corporation can legally create or assume applies to
the amount of stock actually paid up or does it apply to the
amount of stock which the company might be authorized to
issue under its articles if the total issue were outstanding.
For instance, if a company present to the council an appli-
cation in which it shows by appraisements that it has real
estate in the value of $45,400.00 upon which it has incum-
brance in the amount of $23,500.00 and asks for an issue of
stock in the amount of $21,900.00 which is to be the entire
stock outstanding, should the council grant this under the
law or should the council limit the indebtedness it might as-
sume on account of the property to two-thirds of the amount
of stock authorized to be issued.”

The code section to which you refer provides :

“‘Such articles must fix the highest amount of indebtedness
or liability to which the corporation is at any one time to be
subject, which in no ecase * * * shall exceed two-thirds of
its capital stock.”’

Code supplement section 1641-b, prescribing the duties of the
executive council with reference to the fixing of values of prop-
erty received in exchange for corporate stock to be issued, reads
as follows: 5

““If it is proposed to pay for said capital stock in property
"or in any other thing than money, the corporation proposing
the same must, before issuing capital stock in any form, ap-
ply to the executive council of the state of Towa for leave so
to do. Such application shall state the amount of capital
stock proposed to be issued for a consideration other than
money, and set forth specifically the property or other thing
to be received in payment for such stock. Thereupon, it
shall be the duty of the executive council to make investiga-
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tion, under such rules as it may preseribe, and to ascertain
the real value of the property or other thing which the cor-
poration is to receive for the stock; and shall enter its find-
ing, fixing the value at which the corporation may receive
the same in payment for capital stock; and no corporation
shall issue capital stock for the said property or thing in a
greater amount than the value so fixed and determined by
the executive council.”’

In my judgment, the words quoted from code section 1611, ‘‘two-
thirds of its capital stock’’, should be construed to mean paid up
stock and not merely stock which might thereafter be issued. The
indebtedness should bear some relation to the financial responsi-
bility of the concern and this in turn will be governed by the
amount of its paid up capital stock, whereas its authorized capital
would have no bearing thereon whatever. If the corporation taking
over the encumbered property assumes and agrees to pay the en-
cumbrance thereon, then such encumbrance becomes its debt, as
much so as if it had originally contracted the same. If, on the
other hand, the corporation taking over the property merely takes
the property subject to the encumbrance, without assuming and
agreeing to pay the same, then the encumbrance would not be the
debt of the corporation; but in such case the value of the property
as fixed by the executive council should be the value less the en-
cumbrance, and the amount of stock to be issued for the property
should be fixed accordingly; and in the cdse which you suppose, if
the property valued at $45,400 might be taken over subject to the
encumbrance of $23,500 without this encumbrance becoming the
debt of the corporation by its having to assume the same, then it
would be within the law to permit stock *to be issued for the full
value of the equity in the property, to wit: $21,900. If, on the
other hand, the corporation is required to assume the $23,500 of
indebtedness consisting of the encumbrance upon the property, then
in addition to the paid up stock, which would be issued for its
equity in this property purchase of $21,900, it would be required
to have an additional paid up capital stock in the sum of $13,350,
or a total paid up capital of $35,250, of which sum the $23,500 in-
debtedness assumed would be two-thirds.

1f, as stated in the latter part of your letter, the encumbrance
to be assumed is reduced to $18,160 and the council found the ae-
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tual value of the property to be $45,400, then it might be accepted
and a paid up capital stock issued in the sum of $27,240.

Respectfully submitted,
C. A. RoBBINS,

Assistant Attorney General.

HonorABLE ExeEcuTIivE COUNCIL,
Statehouse.

REGISTRATION OF ANIMALS—RENEWAL OF CERTIFICATES BY BoArD
oF AGRICULTURE.—When animal was registered before chap-
ter 100, acts of the thirty-fourth general assembly was en-
acted, a re-registration is unnecessary.

March 24, 1913.

Me. A. R. CorEy, Sec’y,
Department of Agriculture.

Deagr Sik:  Yours of even date addressed to the attorney general
has been referred to me for reply.

You call attention to the provisions of sections 1 and 4 of chap-
ter 100 of the acts of the thirty-fourth general assembly and to a
particular breeders’ association which was recognized in this state
prior to the enactment of this law but which is no longer thus recog-
nized, and your question briefly stated is whether or not you W(.)uld
have the right to refuse to renew the state certificate of an an}mal
registered from such association at a time when it was recogr.uzed.

‘While the two sections referred to are somewhat at variance,
I am ineclined to think the matter would be controlled by section
4, which reads as follows:

«“Where certificates of registration have heretofore befzn
issued by the state board of agriculture, an additional certif-
icate of registration shall not be required.’’

Yours truly,
C. A. RoBBINS,

Assistant Attorney General.
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Firp EscaPEs—NECESSITY FOR ON CERTAIN BuiLpiNgs.—Boarding
houses and lodging houses distinguished.

March 31, 1913.
W. H. MEEKER, Chairman,
College Safety Committee,
Ames, Towa.

DEeAR S1r: Your letters of the 17th and 28th instant addressed
to the attorney general have been referred to me for investigation
and reply.

You enclose what you designate as ‘‘a copy of the ordinance on
fire escapes’’. However, the enclosure shows upon its face that it
is a resolution instead of an ordinance, and hence in my judgment
it is of no legal force or effect whatever. This is perhaps not
very material in view of the fact that the state law contains the
same provisions.

Your questions as stated by you are as follows:

‘1. A family of three persons consisting of man, wife and
maid occupies a two story house with attic. This family has
six student roomers. Total number occupying the house
is nine. Four of the student roomers have their sleeping
rooms in the attic of the house. Can we compel the owner
or lessee of this house to install fire escapes as provided under
section 3 for classifications 2 under section 2? :

““2. A woman without family rents a three story house.
She employs two servants and takes a club of fifteen students
to room and board. Total number occupying the house is
eighteen. A part of the students have their sleeping rooms on
the third floor. Can we under the law compel the owner or
lessee of this house to equip it with fire escapes as provided
by section 3 for buildings in the second classification under
section 2727’

These questions call for an interpretation of code supplement
section 4999-a7, and especially paragraphs first and second there-
of, which are as follows:

“First. Hotels, office buildings or lodging rooms of three
or more stories in height.

““Second. Tenements or boarding houses, of three or more
stories in height, occupied by one or more families, or aggre-
gating twenty- (20) persons or more;’’
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It will be observed that threc story lodging houses are subject
to the law, while three story boarding houses are not unless occu-
pied by two or more families or twenty or more persons.

““A lodging house is as the term implies a house containing
furnished apartments which are let out by the week or month
without meals or with breakfasts simply.”’

Cromaell vs. Daly, 2 Daly 15, (N. Y.) ;

5 Words & Phrases, p. 4227.

“A boarding house is a place where a guest is under an ex-
press contract for food and lodging at a certain rate for a cer-
tain period of time.”’

Willard vs. Reinhardt, (N. Y.) 2 E. D. Smith, 148;

1 Words & Phrases, p. 815. ‘

‘While you do not so state, I assume from your statement that the
student roomers mentioned in your first question do not take their
board in the same house; if not the place would be a lodging
house and it would be subject to the law and required to be
equipped with fire escapes under subdivision ‘‘First’’ of the law
above quoted.

If they take their meals in the building, then the house like the
house mentioned in question 2 would be a boarding house and would
fall under subdivision ‘‘Second’’, and would not be required to
be equipped with fire escapes, unless two or more families, or in
the aggregate twenty persons or more occupy the same. Hence your
first question should be answered in the affirmative and your second
in the negative.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

>

Laxe Beps.—Lease of for term of years not permissible.
April 1, 1913.
HonoraBLE ExecuTivE COUNCIL,
Statehouse.

GENTLEMEN: Your letter of the 31st ult., addressed to the at-
torney general, has been referred to me for reply.

Your question is whether or not the executive council would
have power to lease lake beds or other lands 6wned by the-state
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for a term of fifty years under the power conferred by section
of chapter 186 of the acts of the thirtieth general assembly.

This section reads as follows:

““Whenever the executive council shall determine that any
lake or lake bed within the state should be drained, improved,
demised or sold, it shall have the right, either before or after
such lake or lake bed is drained, to sell and convey by deed or
patent the land lying within the meander lines of such lake or
lake bed and which belongs to the state; and express authority
is herebyagiven to the executive council to make such sale or
sales for and in behalf of the state, and to execute and deliver
to the purchaser of such land the necessary deed or patent to
insure to him title thereto, which deed or patent shall be exe-
cuted by the governor in behalf of the state, and have the seal
of the state attached thereto. But no sale of any of the lands
composing any of the lake beds of the state shall be made by
the executive council until a complete survey thereof has been
made and the same subdivided to correspond with the govern-
ment subdivisions of public land.”’

The question presented is, whether or not a power to lease is
included within the power to sell.

‘Where a will authorized executors to sell certain property in
their discretion, they were not thereby authorized to lease the prop-
erty. Slocum vs. Slocum, (N. Y.) 4 Edw. Ch. 613, 618.

A lease for twenty years of a part of the premises held by the
lessor as a lessee for life is not a hreach of the covenants of such
lessee not to sell, dispose of or assign his estate in the demised
premises. Nothing short of an assignment of his whole estate
would amount to such a sale. Y

John vs. Harrison, (N. Y.) 17 Johns., 66.

The constitution of the state of Wisconsin making provision for
the sale of all school and university lands and requiring that they
shall be sold and the .purchase money paid at the time of the sale,
contemplates a transaction where the fee to the land passes out of
the estate and becomes absolutely vested in the purchaser.

Smith vs. Mariner, 55 Wis., 551.

A power to sell does not as a rule authorize a lease.
31 Cye., 1081, and cases there cited from the supreme courts
of Connecticut, New York, Ohio, England and the United
States.




110 REPORT OF THE ATTORNEY GENERAL

But circumstances may justify a departure from the words of the
power, :

Hedges vs. Ricker, 5 Johnson, Ch. (N. Y.), 163.

I see nothing in the body of the act that would justify a depar-
ture from the general rule that a lease is not to be deemed included
within a sale. The language of the act undoubtedly would indicate
that no lease was intended for it is stated that the council shall have
the right to sell and convey ‘‘by deed or patent’’, rather than by
any lease. Furthermore, it is provided in section 4 of the same
chapter, ‘‘if the executive council shall determine that such lake
or lake bed ought not to be drained, demised or sold, the same shall
be kept and maintained as the property of the state for the benefit
of the general public.”’

In view: of the language of this act, and in the light of the
authorities aboved cited, your inquiry must be answered in the
negative. The legislature, no doubt, would have power to con-
fer the right to lease but, in my judgment, it has not done so by
the legislation above referred to.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

AuToMOBILES—TAXATION OF.—Dealers must list for taxation all
cars not bearing an individual license.

April 8, 1913.
CreEve C. HAMILTON,
County Attorney,
Sigourney, Iowa.

DEeAr Sir: Yours of the 7th instant addressed to the attorney
general has been referred to mte for reply.

Your question is whether or not an automobile dealer is ex-
empt from taxation or registration fees on automobiles where
he has a dealer’s number only. Our interpretation of this statute
has been to the effect that the dealer’s number was a separate li-
cense and under one and the same dealer’s number he might
operate on the highway while demonstrating any number of cars
for which he has procured duplicate number plates. In addition
to this, the dealer would be required to pay the tax on the auto-
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mobiles the same as other vehicles unless he procured the registra-
tion of each individual car. By procuring the registration of
each individual car he may then, upon a sale of the car being
made, transfer the registration license to the purchaser upon the
payment of a one dollar fee, and in this way he would not be
required to list the property with the local assessor for taxation.
Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

COUNTY ATTORNEY—APPEARANCE IN CRIMINAL PROSECUTIONS.—
‘What sufficient to entitle him to per cent of fine collected.

April 10, 1913.
Mr. Sam C. SmiTH,
‘Winterset, Iowa.

DEAr Sir: Your letter of the 5th instant addressed to the attor-
ney general has been referred to me for reply.

Your question is to what extent a county attorney must ap-
pear in a eriminal prosecution in order to be entitled to a percent-
age of the fine collected under the provisions of code supplement
section 308. The language important to be considered in deter-
mining the question reads as follows:

“In addition to the salary above provided, he shall receive
the fees as now allowed to attorneys for suits upon written
instruments where judgment is obtained, for all fines collected
where he appears for the state.”’

An appearance does not mean thevmere corporal presence of
the defendant or his agent at the place of trial, but where some
act is performed, such as filing of an answer or demurrer, it
amounts to an appearance.

McCoy vs. Bell, 20 Pac., 595.

Where in a suit pending in justice court neither party was
personally present within one hour of the time fixed but plaintiff
sent a written request to the justice to continue the case to a later
hour, upon which the justice acted, this amounted to an appear-
ance.

Wagner vs. Kellogg, 52 N. W., 1017.
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Hence, in my judgment, based upon the authorities~ cited, a
county attorney would be entitled to the percentage in all cases
where the fine was imposed and collected during his term of
office where he in any way directed the prosecution, whether he
appeared personally before the justice or not.

Yours truly,
C. A. RoBBiNs,
: Assistant Attorney General.

ConTacrous Disease—REMOvAL FroM ONE PLACE T0 ANOTHER OF
Persons ArrricTED WiTH.—Jurisdiction of offense discussed.

April 25, 1913.
Frang HoLLINGSWORTH,
¢ County Attorney,
Boone, Towa.

DEAr Sir: T have this afternoon attempted to find authorities
on the question of jurisdiction in the smallpox cases referred to
by you in our talk this morning. I do not find any cases directly
in point on the question, but it does seem to me that the jurisdiction
must be in Boone county.

Section 5157 of the ecode with respect to jurisdiction of offenses
reads as follows,—

““When a public offense is committed partly in one county
and partly in another, or when the acts or effects constituting
or requisite to the consummation of the offense oceur in two or
more counties, jurisdiction is in either county, except as other-
wise provided by law.”’

The section under which you return an indietment (2575-a6
code supplement) punishes for’ the removal of persons having a
contagious disease ‘‘from one city, town or township to another
city, town or township”’, ete. Under this statute a erime would
not be committed when a person afflicted with a ¢ :ontagious disease
was placed upon a train at Perry, lowa, but would only be com-
mitted when the person was conveyed into another city, town or
township; and if the town or township to which the person was
removed was situated in another county the offense would mnot
be consummated until the afflicted person reached such town,
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and venue of the offense would be in the county where the town
was situated to which he was removed. In other words, something
more must be done under the statute to constitute an offense than
the mere attempt to remove. There must be a removal from one
town to another. Consequently there is no offense committed un-
til the removal is completed and then the erime is consummated.

After the act of removal has been fully carried out then an in-
dictment will lie, in my judgment, in either county; either in the
county where the removal started or where it was consummated.

It seems to me that the cases on the pollution of streams are ap-
plicable to this case and the leading cases are

State vs. Glucose Sugar Refining Co., 117 Towa, 524;
State vs. Spayde, 110 Iowa, 726;
State vs. Smith, 82 Towa, 423.

In that class of cases the court holds that where the acts of
defilement of a river are committed in one county, and the injury
results to residents of another, the prosecution may be brought
in either county and very properly brought in the county where
the injury results. The purpose of the statute under consideration
is to prevent the spread of contagious diseases. If patients re-
siding in Perry, afflicted with smallpox are permitted to be trans-
ported to Boone the injury results to Boone county, the locality
to which the diseased has been transported.

Under a statute similar to ours it has been held that on a trial
for enticing away a laborer from his employer, the legal jurisdic-
tion is not necessarily the county in which the defendant made
the contract of hire with the laborer, but where the acts neces-
sary to the eonsummation of the offense occur in two counties the
jurisdiction is in either,

See also,

Prestwood vs. State, 87 Ala., 147; 6 So. 392;
Hauwk vs. State, 148 Ind. 238, and
State vs. Dvoracek, 140 Towa, 266.

As I have above stated I cannot find any cases directly in point,
but in view of the wording of the statute the acts constituting
the offense and requisite to its consummation were not completed
until the person afflicted with the contagious disease was landed
in Boone, and no offense was committed until such time, and the

-




114 REPORT OF THE ATTORNEY GENERAL

venue would properly be in either county under section 5157

above cited.
Yours truly,
JoBN FLETCHER,
Assistant Attorney General.

MACHINERY—DANGEROUS—OPERATION BY Minors.—Held that the
siiaT;e labor commissioner has the authority to enforce the pro-
visions of the statute as against a manual training school.

May 12, 1913.
A. L. Urick, d

Commissioner of Lahor,

DEar Sir: In reply to your oral request for the opinion of this
department on the question of whether or not you are authorized to
enforce the provision of law against the operation of dangerous
machinery by minors when such machinery is located in a manual

training school, will say that code supplement section 4999-a2 pro-
vides:

““It shall be the duty of the owner, agent, superintendent,
or other person having charge of any manufacturing or other
establishment where machinery is used to furnish a supply, or
cause to be furnished, a supply (Here follows description of
certain safety devices). No person under sixteen years of age
and no female under eighteen years of age shall be permitted

or directed to clean the machinery while in motion. Children .

un(.ler .sixteen years of age shall not be permitted to operate or
assist in operating dangerous machinery of any kind.’”

Al [ * y - .
"1 he word ‘‘establishment’ Js synonymous with the word ‘‘in-
stitution’’.

Trustees Academy of Richmond vs. Bohler, 80 Ga., 159 ;
Webster’s Dictionary under the word ‘“institution’’.
Code supplement section 4999-a5 provides:

‘It shall be the duty of the commissioner of the bureau of
]e.zbor for the state and the mayor and chief of police of every
city or town to enforce the provisions of foregoing sections.”’
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Inasmuch as no exception is provided in favor of manual train-
ing schools, and inasmuch as such a school would be an institu-
tion or establishment, I am inelined to think your power would ex-
tend to manual training schools as well as to other establishments.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

InTox1CcATING LIQUORS—F1vE MILE LimiT Law.—Does not apply to
schools to which state aid is given to equip for normal training.
May 22, 1913.
MR. S. M. ANDREWS,
Oelwein, Iowa.

DeAr Sir: Yours of the 7th instant addressed to the attorney
general has been referred to me for reply.

Your question is whether or not the five mile limit law, or House
File No. 169 of the acts of the thirty-fifth general assembly, would
operate to prevent saloons being conducted in the city of Oelwein
where an independent school distriet receives state aid for the
maintenance of a normal training school.

The provision of the law reads as follows:

“‘Nor within a distance of five miles from any normal school,
college or university situated within the limits of any city or
town and under the control of the state board of education.’’

By section 1 of chapter 170 of the acts of the thirty-third general
assembly, as amended by section 2 of chapter 141 of the acts of the
thirty-fourth general assembly, creating the state board of educa-
tion, it is provided:

““The state university, the college of agriculture and me-
chanic arts, including the agricultural experiment station,
the normal school at Cedar Falls, and the college for the
blind at Vinton, shall be governed by a state board of edu-
cation consisting of nine members,”’ ete.

Hence it follows that the normal training school to which you
refer not being under the control of the state board of education,
the eity of Oelwein in which such training school is located would
not be one which would fall within the class described in house

file 169.
. Yours truly,
C. A. RoBBINS,
Assistant Attorney General.
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h) 3 Q.
LONSTABLE&FEES OF—IN SERVING MORE THAN ONE WARRANT Or
OTHER PROCESS ON SAME Trrp.

June 14, 1913.
N. D. SHINN, County Attorney, g

. Knoxville, Towa.

DE.:&R SIR: You ?equested my opinion over the telephone this
lxlnornmg as to the mileage that should be allowed a constable where
e serves several wa i i
%y rrants against different persons on the same

This question has not been directly determined by our supreme

court but the following cases may be of assistance to you in deter-

mining the matter to your own satisfaction,—

Redfield vs. Shelby County, 64 Towa, 11;
Baf*vnes vs. Marion County, 54 lowa, 482;
Bringolf vs. Poll County, 41 Towa, 554.

In Redfield wvs. Shelby County it was held that where a sherift
made but one trip in serving seven subpoenas in that many different
cases on one witness he was entitled to mileage for only one trip
Ix? Barnes vs. Marion County a sheriff conveyed a prisoner and tW(;
w1.tnesses from the penitentiary to the place of trial on a single
trip and the court held that he was entitled to mileage the samegas
he would be for one person only. And in Bringolf vs. Polk Count
several prisoners were produced by the sheriff as witnesses undez
the same order, and the court held that he was entitled to a sin le
allowance of mileage. g

These cases, of course, are not directly in point on the question

presented by you but they show the trend of :
th ts :
lar lines, 0L the courts along simi-

Cases of other jurisdictions that be
. ; ear more closely upon the -
tion presented by you are as follows,— i s

Grundysen vs. Polk Co., 57 Minn. 212;
Logan Co. vs. Doan, 51 N .W. (Neb.) 598;
The matter of Hempstead, 36 N. Y. A ’D'
sy LY ; . 32
A p. Div 1, or 160

Jordan vs. Coates, T New Brunswick, 107.

The case f)f Grundysen vs. Polk Co., supra, (found in 58 N. W.
864) you will find directly in point in my judgment, and in thut’
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case they hold that where a constable has different writs for differ-
ent persons and in independent proceedings and serves them all at
the same time that he is entitled to mileage the same as if he was

serving but the one writ.
Trusting that the authorities cited may be of service to you, I am,

Yours truly,
JoHN FLETCHER,
Assistant Attorney General.

ScHooLs.—Contributions of school funds to ecclesiastical schools
prohibited.
June 24, 1913.

A. M. DrYoE,
Superintendent of Public Instruction.

Dear Sir: Yesterday you called attention to the fact that in
certain school districts of the state of ITowa schools are not main-
tained but in lieu thereof Catholic schools are conducted and a con-
tribution made by the school authorities toward their support.

Code section 593 provides:

‘‘Public money shall not be appropriated, given or loaned
by the corporate authorities of any county or township to or
in favor of any institution, school, association or object which
is under ecclesiastical or sectarian management or control.’’

You will observe that this prohibition does not apply specifically
to the authorities of school corporations but to the authorities
of counties and townships, yet there,s no method by which public
funds may be disbursed for school purposes except through the
officers of school corporations. Hence, in my judgment, this sec-
tion should be construed as though the words ‘‘of any county or
township’’ were omitted. In other words, it shall be construed
as applying to all corporate authorities having charge of the dis-
bursement of public moneys for school purposes.

The word ‘‘ecclesiastical’’ refers to something belonging to or
set apart for the church as distinguished from ecivil or secular

matters.
‘Wharton and Black’s Law Dictionary ;
Words and Phrases, Vol, 3, page 2314.
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whiclh 0:£li1ga.ns gsyl;lm under the control of Sisters of Charity in
ious instruction is given in the C 5 PSP
tarian’’ regardless of th eleatholie: Taith 16 e
e fact that Prot i
be present who are not so taught. estant children may also

State vs. Halleck, 16 Nev., 373 at page 385
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mellldmg Judgment', th.ere is no question but that such a school

b e :n eglelemastlcal or sectarian school and that the appro

on of public moneys for the su ; -

b ‘ ney support of such school is illegal.

. suigt;ood way in which to test the matter out would be to br?nv

=3 O?I;ﬁn ftl}e bond of some retiring school treasurer on actz
: is failure to properly account for the funds th

ully expended. St

Yours truly,
. C. A. RoBBINS,
Assistant Attorney General.

L1cENSE
170 HUNT—ISSUANCE TO FOREIGNERS.—Not necessary for
licensee to be citizen.

J. C. Rosinson, County Attorne;r, July 8, 1913.
Mason City, Iowa.

DEeAr Sir: Yours of th i
; e Tth instant addr
general has been referred to me for reply Wik R
fulYlour (fluestlon .is whether or not the county auditor may law-
I‘QSiginre uifh.to t}1lssue hunters’ licenses to foreigners or others
¢ within the state who are not eciti i
the United States and who d e s
' . o not speak the English langua
tivIn mT)‘thudgment t.hlS question should be answered in %he gne(;ga-
thii;i o ere 11s nothlbnlg in chapter 154 of the acts of the thirty
neral assembly in any*way indicatin i :
Bl that the 1i
must be a citizen of the United S b o' 7o
tates or of this stat
must be able to speak the Engli el
; glish language. In fact i
act specially authorizes the i Y ik
issuance of licenses t i
The fact that the i
y shoot game or birds out of
i _ of season or shoot upon
y or disturb by such shooting th
ers, each of these matters would i s e
: : constitute a public offense for whi
::}Tyhmlght be punished under the sections of the statute Wli(:,;1
ich you no doubt are familiar but would not furnish a ground

for refusing them a license.
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The license, however, may be re-

voked under section 10 of the law where the licensee is found
hunting on enclosed or cultivated lands of another without per-
mission. .
Yours truly,
C. A. RoBBINS,

Assistant Attorney General.

G—QUALIFICATIONS ~ AND COURSE OF

ScHOOLS—NORMAL TRAININ
f state superintendent with refer-

STUDY Requirep.—Duty ©

ence thereto.
: July 11, 1913.

Hon. J. F. WEBBER,

Ottumwa, Iowa.
Yours of the 1lst instant addressed to the at-
referred to me for reply.

You call attention to the high school training law enacted by
the thirty-fourth and amended by the thirty-fifth general assem-
bly, and you call attention to the following provision:

““For the purpose of increasing the facilities for train-
ing teachers for the rural schools by requiring a review
of such common branches as may be deemed essential by the
superintendent of public instruetion, and for instruetion in

elementary pedagogy and the art of teaching elementary agri-

culture and home ecomonics provision is hereby made for

normal courses of study and training in the eleventh and
twelfth grades in such accredited four-year high schools as
the superintendent of public instruction may designate.”’

and you call attention to the list of things necessary to be taught
in the high school in order to have such a normal training depart-
ment as specified on page 12 of the cireular issued September 2,
1912, by the superintendent of public instruction, and you say
that the question has been raised that most of the things set out
in this list are not what might be termed ‘‘common branches’’
and you ask for the view of this department as to what extent
the superintendent of public instruction may g0 under the term
¢ qommon branches’’ as used in this act.

DEAR SENATOR:
torney general has been
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A careful reading of the section referred to shows that th
purpose of the normal training is to require a review of sucl(l3
:ommon branch.es as may be deemed essential by the superin-
endent _of public instruction. The list of things required to b
taught in the high school in order to make it eligible t 1
nomTal training course is not common branches for eis0 ié:
required to be. The list there provided for is arbitrari] fixed b
the. state superintendent as fixing a standard of high sc)lllool f .
whl'ch .he may seleet those in which a normal training course ;(:n
tbhe 1nst1tute.d and, in my judgment, it is not contemplated that thz

ings SI'_‘va‘Clﬁed on page 12 were intended to be g part of the nor
mal training course bhut that it should be left to the 63101-
branches and to other things specified in section 2 of the act ¥

{)le.lm. enclosi.ng a circ.ular, No. 6, issued by the department of
pu e lnst‘ructlon in which on page 11 you will find the law under
consideration as amended by the thirty-fifth general assembly

Yours truly,

: C. A. RoBains,
Assistant Attorney General,

TRUSZ CoMPANIES —BANKS—RiguT TO ACT AS TRUSTEES, ASSIGNEES
DMINISTRATORS, ETc.—Chapter 152, acts of the thirty-ﬁfth’
general assembly interpreted.

Hon. Joux L. BLEAKLY, July 12, 1913.
Auditor of State.

DEar SiR:  Yours of i
Tk of the 20th ultimo, has been referred to me for
th?oul" questions have reference 4o chapter 152 of the acts of the
t1rty-ﬁfth general assembly conferring upon trust companies
state and savings banks additiona] powers and are as follows : ,

““1.  Define powers of a tr
ust company .
paragraph 4. pany under section 1,

To execut~e trust and powers conferred upon them by individual
or: corporations hy deed, will or other instrument or by the ordms'
of any court, and to receive, take and hold any propert‘y or /eeht“
real or personal which may be the subject of rany such trustk ;n(zi
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to manage and dispose of such property or estate in accordance with
the terms of such trust or power.

Your second question is,—

“‘Under section 1, paragraph 6, after the court has ordered
the trustee or officer to deposit the money with a bank or trust
company and the trustee’s bond has been reduced, does the
bank or trust company have to give bond?’’

There is no provision exempting banks and loan and trust com-
panies from giving bond when acting as trustee or other fiduciary
capacity. Furthermore, it is provided in the latter part of section
4 that such bank or trust company when acting as guardian, ad-
ministrator, executor, trustee, etc., shall execute a bond for the .
faithful performance of the trust confided in it in like sum and
like penalty as is required of individuals. However, in my judg-
ment, this provision would not apply to a case where the funds were
deposited under order of the court for safe keeping as provided in
paragraph 6 of section 1, for in such case the identical funds so
deposited should be detained and returned in obedience to the or-
der of the court, and such funds should not be commingled with
the general funds of the concern receiving the deposit.

Your third question is:

““Under section 1, paragraph 7, is a trust company or bank
allowed to deal in bonds and mortgages other than those
secured by first mortgage on Iowa land worth twice the
amount loaned theron? See section 1870.”’

This question should be answered in the affirmative. Para-
graph 7 of section 1 enumerating the additional powers provides:

““To issue drafts upon depositors and to purchase, invest
in and sell promissory notes, bills of exchange, bonds, mort-
gages and other securities’’

and must have been intended to enlarge upon the limitation im-
posed by section 1870 which limits the mortgages to Towa land
worth twice the amount loaned, ete.

Your fourth question is:

““Under section 3, do I understand that a trust company
or bank must keep the funds of each estate separate?’’

This question should be answered in the negative. All that is
required is that the trust funds received under the additional
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powers conferred by this act should be kept separate from the
other funds belonging to such institution.

Your sixth question is:

““‘There seems to be a difference of opinion in regard to the
meaning of section 6, some maintaining that a bank must have
the word ‘trust’ in their name. How is this?”’

My construction of section 6 is that a trust company must have
embodied in its name the word ‘‘trust’’; a state bank the word
‘‘state’’, and a savings bank the word ‘‘savings’’, and that no
partnership, individual or unincorporated association shall be per-
mitted to make use of the word ‘‘trust’’ in its name and that it

is not required that a bank include in its name the word ¢ trust’’.
Your seventh question is:

““Section 7 is almost identical with section 1855-a. How
much indebtedness can a bank incur under this section?
Section 1855-a. Does this mean that they may borrow any
amount they see fit for expenses for deposits and to pay
depositor, say from 100% to 300% of their capital and then
borrow an additional 100% to pay other liabilities?”’

If section 7 were the only provision on this subject then this
inquiry would have to be answered in the affirmative. However,
section 10 of the new law makes applicable to loan and trust
companies section 1848 which limits indebtedness for money de-
posited to twenty times the aggregate amount of its paid-up
capital and surplus. In my judgment this limitation would still
apply but in computing this limitation special deposits made under
sub-division 6 of section 1 of the act or other funds specially de-
posited should not be taken into account.

Your eighth question is:

““How many shares of Stoek (section 1847) does it take
to constitute a quorum and how many shares to elect?’’

A majority in interest of the shares of stock is required to
constitute a quorum, a majority from those not indebted to the
bank is required to elect.

Your ninth question is:

‘““What kind of deposits can a trust company receive under
section 1848. Can they do a general banking business?’’
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In my judgment a trust company is limited to the receipt :of de-
posits made to it in a fiduciary capacity under the powers con-
ferred under this chapter to deposits payable on demand. It' is
doubtful whether a trust company may do a general banking
business under -the powers heretofore conferred upon them by
this chapter, and in my judgment they are limited 50 far as the
banking business is concerned to a savings bank business.

Your tenth question is:

«“Under section 1853 can they issue preferred stock. This
department has always ruled that they could not under the
banking laws. If they are allowed to issue preferred stock,
it will get us into all kinds of trouble.”’

This question should be answered in the negative.

Your eleventh question is:

«“(Can a trust company under this new law do a general
real estate business, plat additions and sell lots on the ix}stall-
ment plan? Can they run an abstract department, insur-
ance department, in fact, can they do anything but a banking
business ?’’

In my judgment a trust company may lawfully do every thing
enumerated in this question except operate an insurance depa.rt-
ment. That is to say it would not have the power to write in-
surance. However, in my judgment, it might act as the agent of
some other concern authorized to write insurance and hence such
trust companies are not confined to a banking business.

Your twelfth question is:

“(lan a general corporation, previously incorporated as a
trust company under the old law, exercise the powers granted
under this act without a reorganization so as to come express-
ly under its provisions? In other words, retain x.vhat gene.ral
powers it may have under its old articles of incorporation
and simply add, by an amendment, the new powers .under
this act, or must a surrender of certain general powers it may
already possess be made?”

In my judgment it is not necessary that a trust company
organized under the old law should reorganize in order to obtain
the powers conferred by this chapter, but. all that 'would .lw
required is an amendment to its articles of incorporation taking
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unto itself these additional powers and that it would not be re-

quired to liquidate the old concern and i
o organize the company

Yours truly,

C. A. RoBBINs,
Assistant Attorney General,

CoNCEALED WE{&P.ONS.—PEI'mitS to carry issued by sheriff only to
persons residing outside of incorporated cities and towns.

July 17, 1913,

C. F. P. Froom, Chief of Police,
Council Bluffs, Towa.

DEAR S1R: Yours of the 12th instant addressed to the attorney
general has been referred to me for reply.

You inquire whether or not under section 3 of the new statute
regula’Fmg thfa sale and use of concealed weapons the sheriff is
a.utporlzed to issue permits to persons residing within the corporate
limits of your city. i |

This questic_)n should be answered in the negative. Such permits
may only be issued by the chief of police in cities of the first and
sef301-1d class except special charter cities and cities under the:com-
m1ss1(?n form of government. The mayor in incorporated towns
II;ay Issue such permits and the sheriff is confined to the issuing
ol permits to persons residing in the countr and i i
% Yy 1n uninecorporated

Yours truly,
C. A. RoBBIns,
Assistant Attorney General.

>

Roaps anD HicEWAYS—SUPERVISOR OF Roaps ApsacenT 10 STaTE
LANDS—APPOINTMENT TO BE MADE BY BoagD oF CONTROL.

Jul
Mg. R. A. PEARSON, y 25, 1913.

Ames, Towa.,

: DEar S.IR: .I am in receipt of your communication of the 24th
instant directing my attention to chapter 124, acts of the thirty-
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fitth general assembly, with reference to the appointment of super-
visors of roads and highways within and adjacent to the lands
belonging to the state, including the lands under the control of the
state board of education, and requesting an opinion as to whether
or not the appointment of a supervisor as provided in said act is
to be made by the state board of education at the institutions
under the control of the state board of education, or whether the
same must be made by the hoard of control.

An examination of section 1509 of the code and chapter 93, acts
of the thirty-third general assembly, amendatory thereof, makes
it clear that it was the original intention to have the road district
under the control of the board in charge of the particular institu-
tion. Evidently, however, the legislature in chapter 124, acts of
the thirty-fifth general assembly, overlooked this fact, because it
is therein specifically provided that the supervisor shall be ap-
pointed by the board of control of state institutions, and that the
board of control shall certify the names of such persons who fail
to perform labor to the county auditor, and that the certificate of
amount due for work performed shall be filed in the office of the
auditor of state by the board of control.

I am therefore of the opinion that while the original intention
was to leave the control of the hichways at each state institution
under the jurisdiction of the board having control of that institu-
tion, yet in view of the specific provisions of chapter 124, acts of
the thirty-fifth general assembly, the appointment will have to be
made by the board of control. The board of control, however,
should act through the hoard of education at all institutions under
the control of the board of education ; otherwise great confusion will
arise. '

T feel sure that as soon as the matter is called to the attention of
the general assembly, the evident oversight will be corrected.

Yours very truly,
GEORGE COSSO0N,
Attorney General of ITowa.
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CrriEs AND TowNs—ORDINANCES.—Do not have power to enact
ordinances regulating the keeping of bees.

July 25, 1913.
FrRANK . PIERCE,
Marshalltown, Towa.

DEeARr Sir: Replying to yours of the 19th instant in which you
ask for the opinion of this department on the question as to whether
or not a city or town would have authority to enact an ordinance
regulating the keeping of bees or restraining them from running at
large, T have to advise that code section 706 covering in part the
powers of cities states: .

‘“They shall have power to restrain and regulate the run-
ning at large of cattle, horses, swine, sheep and other animals
or fowl, within the limits of the corporation and to authorize
the distraining, impounding and sale of the same for the pen-
alty incurred and the cost of the proceeding.’’

‘While there can be no question but what bees are animals with-
in the broad sense of that term, yet in my judgment they were
not intended to be included within this statutory provision, but
rather the term ‘‘other animals’’ should be construed to refer to
domestic animals similar to cattle, horses, swine, sheep, ete. That
it was not intended to cover all animals is clearly evident for in
the very next section the legislature confers upon cities and towns
the power ‘‘to regulate, restrain, license or prohibit the running
at large of dogs within their limits’’, and there is no question
but that a dog is an animal within the broad sense of the term,
and if the words ‘‘other animals’’ had been intended in the broad

sense, dogs would have been included within its meaning and the

second section relating to dogs would have been entirely un-
necessary. k

It has been held that the owner of bees is not liable in damages
for injury which they may do.

Earl vs. Van Alstine, 8 Barb. (N. Y.) 630.

However, it has also been held that ‘‘the keeping of bees in a
locality where they are a source of annoyance to others may be
a nuisance and that where the defendant maintained a large num-
ber of hives of bees kept in an open lot immediately adjoining
the plaintiff’s dwelling house, and at certain seasons they were a
source of constant annoyance and discomfort to plaintiff and his
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family, greatly impairing the comfort and enjoyment. of'th'e prop-
erty, and the bees could be removed, without material injury, to
a locality where neighbors would not be disturbed by them, it was
a proper case for a permanent injunetion.”’

29 Cye., p. 1166; .
Olmstead vs. Rich, 6 N. Y. Suppl. 826.

From these authorities it would seem that while the keeping of
bees even in large numbers would not amount to a nuisance per se
yet on account of the particular locality in \Vhi(ﬂ'l ‘fhey are kept -
they may become such, and when this is the case, it 1s.for the per-
son injured to avail himself of the remedy of injunction to abate
the private nuisance and that in no event would jrhe matter
amount to a public nuisance which could be made punishable as a
crime.

Yours truly,
C. A. RoBBINS,

Assistant Attorney General.

RAILWAYS—MUST MAINTAIN SANITARY CLOSETS AT DEPOTS—INTER-
PRETATION OF LAw RELATING TO.

August 13, 1913.

Mg. LaravETTE HIGGINS,
Des Moines, Iowa.

Dear S1r: Pursuant to your oral request for further interpre-
tation of chapter 175, acts of the thirty-fifth generjal ass.emb]y,
relating to sanitary closets at stationg upon the .varlous lines of
railway within the state of Iowa, I liave to adv1s.e that af'ter a
careful consideration of the entire act, and especially sectxon. 1
of said act, I am of the opinion that the law seeks to .furmsh
proper sanitary conditions and also the necessary facilities and
equipment in keeping with the amount of business. '

A different rule seems to prevail with reference to depots in
cities and towns not provided with sewerage system, and those
provided with a sewerage system. Those pr.ovided with a sew-
erage system must be connected therewith if it can be reasonably
accomplished. In all cities and towns without a sewerage sys-
tem there must be maintained proper closets or toilets for both
males and females which must be kept in a sanitary condition.
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They should be reasonably accessible to the station; they should
not be located so that passengers, and especially women with
small children, would incur the hazard of erossing tracks, either
main line tracks or switching tracks.

Regardless of the size of the station or town the toilets should
be kept sanitary, but aside from this the equipment and facilities
should have some correspondence to the population of the place
and the general amount of passenger traffic in the city or town.
~ The law should receive such an interpretation as will protect the
traveling public and yet not do violence to the language used or
by a strained interpretation place unnecessary burdens upon the
transportation companies.

Yours very truly,
GEORGE COSSON,
Attorney General of Iowa.

Crries AND TowNs—Mavor.—Right to vote in case of tie.

August 18, 1913,
JoserH R. FrRAILEY, Attorney,
Ft. Madison, Towa.

.DEAR Sik: Your letter of the 31st ultimo addressed to the attor-
ney general has been referred to me for reply.

Your question is whether or not in filling a vacancy in the mem-
bership of a city council where the votes of the regular members
of the council result in a tie, the mayor has the right to cast the
deciding vote.

Code supplement section 1272 provides:

““Vacancies * * * in the office of councilman or mayor
of any city and all other” elective city offices the couneil may
appoint any qualified elector to fill such vaeancy.’’

Subdivision 9 of code supplement section 668 provides:

““In selecting persons to fill vacancies in offices not filled by
election by the council (which would be elective offices) it
shall vote by ballot and the person receiving the majority of
the votes of the whole number of members shall be declared
elected to fill such vacaney.”’
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Prior to the acts of the thirty-second general assembly sub-
division 5 of section 658 code and supplement provided with refer-
ence to mayors as follows:

““In towns he shall be a member of the council and presiding
officer thereof with the same right to vote as a councilman.”

However, said section was amended by chapter 26 of the acts
of the thirty-second general assembly and subdivision 5 thereof
was repealed and the following enacted in lien thereof:

“He shall be the presiding officer of the council with the
right to vote only in case of a tie.”

I am of the opinion that the purpose of this case was to meet
the decision of our supreme court in the case of Griffin vs. Mes-
senger, 114 Towa, 99, to which you refer, and the effect was to
render the mayor no longer a member of the city council. Not-
withstanding this, however, I am of the opinion that the mayor
would have the right to vote in all cases of tie even though he is
not a member of the council. In some matters where a tic vote
results, the election is determined by lot, and it seems to me that
while the legislature did not so provide in terms, the mayor
should have the right to cast the deciding vote in all cases of tie
notwithstanding the language of subdivision 9, code supplement
section 668.

Hence I am of the opinion that the selection made in the case
referred to in your letter was legal.

Yours truly,’
C. A. RoBBINg,
Assistant Attorney General.

2
Hoc CHOLERA SERUM—SALE BY JOBBERS—PERMIT Must BE OB-
TAINED.

August 18, 1913.

C. H. STANGE,
Director Biological Laboratory,
Ames, Towa.

DEar SIR: Replying to yours of the 16th instant addressed to
the attorney general in which you call attention to the fact that
jobbers are wishing to know whether or not it will be necessary

9
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for them to secure permits to sell hog cholera serum, I have to ad-
vise: &

Section 4 of chapter 227, acts of the thirty-fifth general assem-
bly, provides in part as follows:

‘“Any person, firm, company or corporation before selling
or offering for sale, within this state any hog cholera serum
shall first make application to the director of the laboratory
herein created for permission to sell the same in the state.
Said application shall give the name of said person, firm,
company or corporation with its place of business.”’

It will be observed that no distinetion is made in the law be-
tween those selling at retail or at wholesale, and in my judgment a
permit is required to be obtained by wholesalers or jobbers as well
as by retailers.

You also inquire whether or not a telegram would be sufficient
written permit to sell virus where it specifies the time and place
where the virus is to be used. In my judgment this question
should be answered in the affirmative.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

Hoc CHOLERA SERUM—SALE AND DISTRIBUTION OF BY PERSONS
WitHIN AND WITHOUT THE STATE.

August 22, 1913.

Dr. KNOWLES,
Sioux City, Towa.

DEeAr Sir: In yours of the 22d instant addressed to the attor-
ney general you refer to section 6, chapter 227, acts of the thirty-
fifth general assembly, prowiding for the procurement, distribution
and use of virulent blood or virus from cholera infected hogs, and
you propound the following questions:

“Is it legal for hog cholera virus to be given away with
hog cholera serum, which is sold hy drug stores and manufac-
turers of hog cholera serum?

‘“And in this connection, I would like to ask whether or not
there is any distinetion between the serum whose factories or
laboratories are located without the state and those located
within?"’
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In my judgment your first question should be answered in the
negative, unless the person so giving away or distributing such
blood or virus shall have a permit in writing from the director of
the laboratory and shall distribute the same under such regulations
as the director may issue, which permit shall specify the time and
place, when and where said virus may be used. Section 6 author-
izes the director of the laboratory to procure and distribute at
approximate cost virulent blood or virus and prohibits the sale or
distribution of the same by others without the permit above referred
to. Said section also prohibits the use of such virus or virulent
blood by any person not having received special instruction with
reference to the use of the same, which instruction shall be satis-
factory to the director of said laboratory, and the person so using
shall also have a permit which may be cancelled by the director
for cause. Veterinary members of the animal health commission
and representatives of the United States bureau of animal indus-
try may distribute or use such virulent blood or virus, but are
required to report to the director of the laboratory in such a man-
ner as he may require,

In answer to your second question will say that in my judgment
there is no distinction to be made in favor of a non-resident con-
cern distributing serum and virus and they would not have the right
to distribute the same without securing the same permit as a like
concern would be required to have in distributing within this state.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

"

RAILROAD COMMISSION—APPROPRIATION FOR INVESTIGATION ~AND
ProsecuTiON OF CASEs BEFORE INTERSTATE COMMERCE CoM-
M1ssION.—Held that fund may be used in both interstate and
intrastate cases.

August 22, 1913,
Hon. Joun L. Breakvy, Auditor of State,
Des Moines, Iowa.

Dear SiR: Yours of the 31st ultimo addressed to the attorney
general has been referred to me for reply.
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Your question is as follows:

““T respectfully request your written opinion in the case of
chapter 334 laws of the thirty-fifth general assembly and
whether the appropriation of $40,000 made therein would bhe
considered to cover expense incurred both in preparing and
submitting cases to the interstate commerce commission and
to investigate and prepare cases affecting Iowa intrastate rates,
in view of the fact that the constitution provides that every
act shall embrace but one subject which subject shall be ex-
pressed in the title.”’

The title of the act in question reads as follows:

“AN ACT making an appropriation to enable the state
railroad commission to investigate and prosecute interstate
cases before the interstate commerce commission.’’

The act itself reads as follows:

““There is hereby appropriated out of the funds in the state
treasury, not otherwise appropriated, the sum of forty thou-
sand dollars ($40,000.00), or so much thereof as may be neces-
sary, the same to be expended by the state railroad commission,
in preparing and submitting cases to the Winterstate commerce
commassion involving interstate rates and services, affecting
Towa and to investigate and prepare cases affecting Towa in-
trastate rates and services.”’

Section 29 of Article 3 of the constitution of the state of Iowa
provides as follows:

““Every act shall embrace but one subject, and matters
properly connected therewith; which subject shall be expressed
in the title. But if any subject shall be embraced in an act

which shall not be expressed in the title, such act shall be void -

only as to so much thereof as shall not be expressed in the
title.”’

The supreme court of the state has passed several times upon
the sufficiency of title to statutory enactments and in general has
held that the title itself does not need to contain any detailed state-
ment of all the provisions of the statute. It is sufficient if the gen-
eral object of the statute is indicated and the object sought is not
otherwise repugnant to legislative authority, not inconsistent with
the objects mentioned in the title.
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In the case of Santo, et al. vs. The State of Iowa, 2 Towa, 209,
the court said, after referring to the object of the statute under
consideration, because it was repugnant to the constitution and
provision above quoted:

‘“According to this argument, the provisions for the punish-
ment of drunkenness, prohibiting the sale, declaring certain
things nuisances, the appointment of agents, ete., each distinct
idea or step,—is severally a new object. We cannot concur
in the objection. The act is entirely free from it. Were the
argument valid, an act could hardly extend beyond one period
—ecertainly not beyond one section. Each step toward the
main object, must be provided for by a separate enactment.
Half the acts in the statute books, embrace several ideas or
steps in the progress of their provisions toward the attainment
of the main object. The object may be a broader or narrower
one, but if it be a bona fide object for legislative attainment,
and the several steps embraced in it, are fairly conducive to
that end or object, it is still a unit. Under what other view,
could a school or revenue act be framed or upheld. Does not
each of these present a unity of object? Must they be divided
into as many separate acts, as there are provisions to carry
out the main end? Such is not the design of the constitution.
This act presents a fair unity of object.”’

In the case of The State of Iowa vs. County Judge, 2 Towa, 282,
in construing this same provision of the constitution with reference
to a particular statute, the court said:

‘It is important to bear in mind that to declare an act un-
constitutional and void, is the exercise of the highest power of
the court, and is not to be resorted to, unless it become neces-
sary. Although the power is to be exercised when the case
demands it, yet the courts will not favor it, nor use it, unless
in a_clear and decided case. And it is the duty of the courts
to give such a construction to an act, if possible, as will avoid
this necessity, and uphold the law.”’

In the later case of Beaner v. Lucas, 138 lowa, 215, it was held

‘“If all the provisions of the act have one general object
which is fairly expressed in the title, it is a compliance with
the constitution, and a statute authorizing the city to purchase
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ground, erect public buildings thereon and to levy a special
tax for that purpose comprehends the issuance of bonds in
anticipation of the tax which latter provision is germane to
the main purpose of the act and not of such a separate and
independent character as to require separate mention in the
title.”’

.Examining the statute in the light of these authorities it would
appear that the main purpose of the act is the appropriation of
moneys to enable the railroad commission to perform certain duties
with reference to rates. This being true, even though the title re-
stricts the appropriation to interstate cases, intrastate rates are so
connected therewith as not to require separate mention in the title.

Hence I am of the opinion that your question should be an-
swered in the affirmative.

Respectfully submitted,
C. A. RoBBINS,
-Assistant Attorney General.

COLLEGE FOR BLIND—APPROPRIATION FOR SUPERINTENDENT’S Cort-
TAGE.—Use of in equipping part of main building for super-
intendent’s home.

August 26, 1913.
Mr. W. R. Bovp,
Cedar Rapids, Iowa.

DeAR Sik: I am in receipt of your communication of the 16th
instant directing my attention to section 5, chapter 197, acts of the
thirty-fourth general assembly appropriating the sum of $4000 for
a cottage for the superintendent of the college for the blind. You
advise that bids were let upon two different occasions and each
time the amount exceeded the sum of the appropriation; that it is
now proposed to use the balance of the fund to remodel and enlarge
the college building. .

T take it that the purpose of the appropriation was to provide a
permanent residence for the superintendent of the college for the
blind. If a part of the main building can be used as a residence
and is entirely suitable for the purpose and will be of the same
permanent nature as the proposed cottage, I am of the opinion
that the substance of the law will be complied with and that the
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amount of the appropriation may be used for such purpose. Un-
less, however, the changing of the main building will furnish a
permanent residence equally as suitable for the occasion as the
proposed cottage, then I am of the opinion that the amount could
not be expended for said purpose. Necessarily the board of educa-
tion must be the judge of this act in the first instance.
Yours very truly,
GEORGE COSSON,
Attorney General of Iowa.

ScHOOLS—NORMAL TRAINING. — Extending privilege of normal
training to schools not receiving state aid discussed.
September 2, 1913.
Hon. A. M. DEvog,
Superintendent of Public Instruction.

DEeAr Sir: Yours of the 1st instant has been referred to me for
reply.

You call attention to the provisions of code supplement section
2634-d1 and to the fact that the appropriation provided for by code
supplement section 2634-d6 is limited and you propound the fol-
lowing questions:

1st. We would like to know if there is anything in the
normal training law that would prevent the department from
extending the privileges of the normal course to high schools
without we have aid to give them?

2nd. Would it be possible, on condition that the school
would waive all rights to aid, for the department to designate
a school and allow the students enrolled to pursue the course
and write the examinations the same as if the school were to
receive the $750.00 state aid?

In my judgment your first question should be answered in the
negative and your second should be answered in the affirmative.
I am of the opinion, however, that the school officers would not have
authority to waive the right of their distriet to state aid. How-
ever, in my judgment your department would have the right to
classify the schools in such a way as to designate which should be
entitled to state aid even though there should be no distinction be-
tween the courses of study in the schools receiving state aid and in
those which do not receive it.

Yours truly,

C. A. RoBBINS,
Assistant Attorney General.
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Horers—Fi1re Escares ON—Crass oF BuiLpiNg REQUIRING FIRE
EscapEs.—General interpretation of law.

September 5, 1913.

LaravertE Hiceins, Hotel Inspector,
Statehouse.

DEeArR Sig: Yours of the 4th instant addressed to the attorney
general has been referred to me for reply.

You call attention to the fire escape law enacted by the thirtieth
general assembly, also to the provisions of code supplement section
4999-8 respecting hotels, also to sections 2 and 8 of chapter 168
of the acts of the thirty-third general assembly, and propound the
following questions:

“Does the hotel law place the enforcement of the fire escape
law in the hands of the inspector of hotels, regardless of city
or other local authority under which hotels may have been
erected or equipped?’’

In my judgment this question should be answered in the affirma-
tive. Section 10 of chapter 168 of the acts of the thirty-third gen-
eral assembly provides in part as follows: :

- “‘Tt shall be the duty of the inspector and his deputies to
see that all of the provisions of this act are enforeced and com-
plied with, and for such purpose such inspector or deputy
shall personally inspect once each year every hotel in the state
coming within the provisions of this act.”’

And as there is no omission or exception in favor of hotels which

are or heretofore have been inspected by the city authorities, the
hotel inspection law should be held to apply to all.

Your second question is:

““What is the interpretation of that part of section 4999-8
which reads: ‘provided, however, that where such buildings
shall be occupied by more than twenty (20) persons the said
building shall, as a substitute for one ladder, be provided with
one stairway of steel or wrought iron construction with above
described platforms, accessible from each story,’” ete.

My judgment is that the above quoted portion of code supple-
ment section 4999-8 means that where the superficial feet of area
covered by the hotel building are such as to require one or more lad-
ders and in addition thereto persons to the number of twenty or
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more occupy rooms in the third story or above, the steel or wrought
iron stairway provided for is required. It is possible that the same
rule should apply where twenty or more persons occupy rooms on
the second floor or above for while no ladders or fire escapes are
required in a two-story hotel building, yet where a third or more
stories are added, the risk to the occupants of the second story
might be thereby increased.

Your third question is:

““Do the words ‘as a substitute for one ladder’ mean that
if only one ladder would be required on a building of 2,500 feet
superficial area that instead of the ladder a stairway would be
required, or does it mean where more than one ladder would
be required one of these shall have a stairway substituted,
where the persons exceed twenty in number?”’

This question has been substantially answered in the answer to
the previous question. Where the area covered by the huilding is
such as to require one ladder, a steel stairway is not required un'ess
twenty or more persons occupy the building as explained iu the
previous question. But where twenty or more do occupy the build-
ing, then the steel stairway is required even though the area is such
as to require one ladder. But where the area is such as to require
two or more ladders the steel stairway is only required as a substi-
tute for one of such ladders, and this only where twenty or more
persons cccupy the building as above explained.

Your fourth question is:

““Do the words ‘more than twenty (20) persons’ mean more
than twenty persons on one floor, or in the third story, or in
the third story and all above it, or in all of the building used
for hotel purposes?’’

In my judgment in computing the number of persons those
should be ccunted occupying rooms un the third story and all
stories above it, and as explained abcve, it is possibly true that
there should be included all such persons occupying the second
story and all stories above.

Your fifth question is:

““How shall the number twenty (20) be determined, by
count of guest rooms, by count of hotel people employed, or hy
both methods?’’ '
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In my judgment the number of persons occupying a room should
be ascertained by counting guests as well as employees of the hotel
who may be lodged in the rooms required to be counted as above
explained. It would not do to count the rooms only for more than
one guest or employee might be quartered in the same room and
thereby the provision concerning twenty or more persons defeated.

Your sixth question is:

“Would the inspector of hotels have any right to pass any
hotel well equipped with ladders, but no stairway, provided
the hotel was apparently reasonably safe for transient guests,
and provided such hotel had apparently been equipped in good
faith, before the hotel law was passed?”’

In my judgment this question should be answered in the nega-
tive. The legislature has undertaken to prescribe the manner in
which hotels should be equipped and has failed to provide that
the inspector might pass something different as an equivalent
thereof.

Respectfully submitted,
C. A. RoBBINS,
Assistant Attorney General.

Scr00LS—FREE TEXT BOOKS—AMOUNT T0 BE CHARGED PUPILS.—
Must not exceed average cost per pupil for number furnished.
September 5, 1913.
Hon~. GEORGE WILSON,

Assistant County Attorney,
Des Moines, Towa.

Dear Sik: In yours of this date you call for the opinion of this
department upon that poréion of chapter 239 of the acts of the
thirty-fifth general assembly relating to the amount of tuition
which may be required to be paid by non-resident students, which
reads as follows:

“Provided the maximum fee collected from any district for
each pupil shall not exceed the sum of three and one-half
 dollars ($3.50) per month except in high schools where free
text books are provided by the district such additional amount
made (may) be charged as will cover the cost of the text books
furnished to such pupil.”’
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As I understand it the free text books furnished are used by
more students than the one to whom they are first assigned. In
other words, they are required to be accounted for by each student
‘to whom furnished and are kept in use as long as they are in usable
condition. In view of this fact I am of the opinion that no student
should be charged with the entire cost of text books furnished to
him in addition to the tuition above mentioned, but he should only
be charged with the average cost per pupil of furnishing text hooks
to pupils of his class, or grade.

Yours truly,
C. A. RoBBINS,

Assistant Attorney General.

INSURANCE—INVESTMENT OF FUNDS TO SECURE POLICYHOLDERS—
Crass oF SEcCURITIES THAT MAY BE HELD—MUusT BE FIRST
Liens UroNn ReAL ESTATE.—Savings bonds secured by first
mortgage not permissible,

September 10, 1913.
Hon. JouN L. BLEARLY,
Audator of State.

DeAr Sik: I have at hand your request for an opinion as to
whether the savings bonds issued by the Waterloo Lioan & Trust
Company of Waterloo, Iowa, known as Series F, sample of which
you enclose, are such security as an insurance society operating un-
der the laws of this state may invest the funds in that are held
by it for the purpose of fulfilling its policy contracts.

Section 1806, code supplement, in so far as it pertains to the
question at hand, reads,—

‘“The funds required by law to be deposited with the audi-
tor of state by any company or association contemplated in
the two chapters preceding, and the funds or accumulations
of any such company or association organized under the laws
of this state held in trust for the purpose of fulfilling any
contract in its policies or certificates, shall be invested in the
following described securities and no other:

‘1. The bonds of the United States;

‘2. The bonds of this state or of any other state when such
bonds are at or above par;
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‘3. Bonds or other evidences of indebtedness of any
county, city, town or school district within the state or any
other state, drainage district bonds of this state, improvement
certificates issued by any municipal corporation of this state
such certificates being a first lien upon real estate within the
corporate limits of the municipality issuing the same, where
such bonds or other evidences of indebtedness are issued by
authority of and according to law and bearing interest, and
are approved by the executive council ;

‘4. Bonds and mortgages and other interest bearing se-
curities being first liens upon real estate within this state or
any other state worth at least double the amount loaned thereon
and secured thereby exclusive of improvements, or two and
one-half times such amount including the improvements
thereon, if such improvements are constructed of brick or
stone;’’ ete.

If the bond you enclose can be considered as belonging to the
class of securities which may be accepted by insurance companies
under the provision of this section it would fall within the class
enumerated in the 4th paragraph, and it will be noted that this
paragraph provides that only ‘‘bonds, mortgages and other interest
bearing securities being first liens upon real estate’’ may be ac-
cepted. )

A mortgage on real estate is itself personal property transferable
at any time by the holder thereof. The statute contemplates that
the bond, mortgage or other security which an insurance company
may accept shall be a first lien upon a specific piece of real estate,
while the mortgages which the trust company in this case places in
the hands of trustees in escrow to secure the payment of the bond
may be changed at any time to suit the convenience of the trust
company, leaving with the trust company the power at any time
to change the identity and consequently the amount and value of
the security that it put up as collateral behind these bonds. Tt
follows then that the evidence of indebtedness which an insurance
company would have by holding these bonds would be nothing
more than the personal obligation of the trust company with per-
sonal property as collateral and such collateral subject to change
and the control and custody of it left in the hands of the person
owing the obligation.

The statute contemplates that the lien which the holder of se-
curities of the class that may be aceepted by an insurance company

REPORT OF THE ATTORNEY GENERAL 141

shall become absolute in the holder thereof and subject to no other
condition than the payment of the indebtedness. While in this case
the mortgages are to be held not by the insurance company or
trustees appointed by it but by the persons who are obligated to
the insurance company or a board of trustees created by them.

It cannot be said by any manner of reasoning that the bond
you enclose is a first lien upon real estate and the depositing in
trust of mortgages which are first liens upon real estate to secure
the payment of the bonds does not change the character of the bond,
and it follows from what I have said that I do not consider the
bond as belonging to that class of securities which the statute pro-
vides insurance companies may hold for the purpose of fulfilling
its obligations to policy-holders.

Yours truly,
JouN FLETCHER,
Assistant Attorney General.

Hicaways—TARING GrAVEL FroM.—Road officers have right under
chapter 164, acts of the thirty-fifth general assembly.

September 30, 1913.
A. J. Litny, Drainage Engineer,
Britt, Towa.

DEAR SiR: Your letter of the 3d instant, addressed to the at-
torney general, has been referred to me for reply.

Your question is whether or not officers have the right to take
from the highway gravel or other road building material found
therein over the objection of the adjacent property owner.

Our supreme court has held that the officer of a city had no right
to quarry stone within the limits of a street for use in improving
other streets although they might make reasonable use of material
found in any street for the purpose of improving that street. (See
Overman vs. May, 35 Towa, 89, at 97.) Hence I am of the opinion
that in the instant case while the road authorities would have the
right to take all gravel necessary for the proper improvement of
the highway adjacent to the land in question, provided the ad-
Jjacent land is not deprived of its proper lateral support and pro-
vided further that the land owner’s ways of ingress or egress are
not injured or destroyed.
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Under chapter 164 of the acts of the thirty-fifth general assem-
bly you would have ample power to condemn the mnecessary tract
of land for gravel.

Your notice is herewith returned.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

CouNTY OFFICERS—BOARD OF SUPERVISORS—CANNOT PAY BANKS
For THE CoLLECTION OF TAXES—DEPUTY COUNTY OFFICERS—
MusT FurnisHE BoND—CoUNTY ATTORNEY—PER CENT OF
FINEs—MusT BE PAID FROM GENERAL FUND.—TAXES—STAT-
UTE OF LiMITATIONS—DOES Nor RUN IF PROCEEDINGS ARE BY
D1sTRESS WARRANT.—JUSTICE OF THE PEACE—MUST ACCOUNT
FOR MARRIAGE FEEs Ir HE Is ON Sanary Basis—DEepury
AvupiToR—CHARGE For NoTARIAL WORK MusT BE ACCOUNTED
For.

October 1, 1913.
Hon. JouN L. BLEARLY,
Auditor of State.

DeAr Sir: Your letter of the 18th ultimo, addressed to the at-
torney general, has been referred to me for reply.

You request the opinion of this department upon the following
questions:

1. May the boards of supervisors allow bills to banks for
collecting tax for county treasurer, as extra clerk hire to the
treasurer ?

In my judgment this question should be answered in the nega-
tive. The law contemplates*hat the work of the treasurer’s office
should be performed in that office and does not contemplate the
payment of extra compensation or clerk hire except in the following
cases :

‘Where no regular deputy has been appointed but on account of
the pressure of business in his office the treasurer is compelled tem-
porarily to employ an assistant;

And in counties of 30,000 population or over such clerk hire
may be allowed in addition to the salary of the regular deputy as
the board of supervisors may deem reasonable.
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2. Are the deputy clerks of the district ecourt and other
deputy county officers required to give bond?

This question should be answered in the affirmative. Code sec-
tion 1182, as amended by chapter 113, acts of the thirty-fifth gen-
eral assembly, exempts from giving bonds the governor, lieutenant
governor, members of the general assembly, judges of courts, town-
ship trustees, aldermen and councilmen of cities and towns; and the
following section requires all other civil officers to give bonds except
as otherwise specially provided. Code section 1186 provides, ‘‘depu-
ties of state, county, city and town offices who are required to give
bond shall give bond in such amounts as may be fixed by the gov-
ernor, board of supervisors or the council as the case may be.”’

3. Should the county attorney’s per cent of fines be de-
ducted from the fines or paid out of the general county fund?

This percentage to be paid the county attorney should be paid
from the general fund and not from the proceeds of the fines col-
lected. The constitution requires the clear proceeds of the fines
collected to be turned into the school fund. See constitution of
Towa, section 4 of subdivision 2 of article IX, and Woodward v.
Gregg, 3 G. Green, 287 where the exact question was passed upon
by our supreme court and the conclusion reached being against
the right of deducting the attorney’s fees from the funds collected.

4. Does the statute of limitations run against the county in
the collection of tax more than five years delinquent?

This question should be answered in the negative with the quali-
fication however that where the state or county brings a suit in
court to recover a judgment for the amount of delinquent taxes,
then the statute of limitations would apply in the same manner as
though the suit were brought by an individual; but where instead
of bringing such suit the treasurer or other tax collecting officer
proceeds to sell property liable for the tax under a distress war-
rant then the statute of limitations does not apply. See 37 Cye. at
page 1304 and State v. Webber, Judge, 37 N. W. 949,

5. Are marriage fees of justices of the peace to be taken
into consideration with fees set out in section 4597 ?

This department has heretofore passed upon this question and
held that inasmuch as the right of a justice of the peace to exact
a fee for the performance of the mdrriage ceremony depends upon
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the existence of his official position that the fee is therefore re-
ceived by him in his official eapacity and must be accounted for in
the same manner as other fees received by him where he is on a
salary basis. See code section 3152 fixing the amount of such fee,
and code supplement section 4600-a requiring such fees to be
accounted for, =

6. Is a deputy county auditor having a notarial seal en-
titled to charge and retain a fee for affidavits connecied with
the application for hunter’s license?

This question should be answered in the negative. The supreme
court of Nebraska in a similar case held that a county officer who
had the power to take acknowledgments and who was also a notary
public was required to account to his county for fees earned in
taking acknowledgments even though he took same in his capacity
as a notary public rather than in his official capacity. State ex
rel Frontier County v. Kelley, 46 N. W., T04.

Your 7th and 8th questions, propounded by Mr. Edward Col-
lins, are as follows:

What fee, if any, is the county auditor required to charge
for the issuing of a certificate to a legally authorized liquor
dealer to show his right to receive shipments of intoxicating
liquors from interstate carriers?

Can the county auditor lawfully refuse to issue such certifi-
cate to a legally authorized liquor dealer for any reason, if
such dealer tender the fee demanded ?

I know of no statute that requires the county auditor to furnish
such a certificate as is herein referred to. Code section 2419 con-
templates the furnishing of such a certificate by the clerk and
doubtless he would have the right to charge a fee therefor.
Hence it follows that the auditor is under no obligation to issue
such a certificate. 0

Respectfully submitted,
C. A. RoBBINS,
Assistant Attorney General.
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BANKS—TRUsT COMPANIES—SAVINGS BANKs.—Name cannot be
framed so as to indicate that one institution is both a trust
company and a savings bank.

October 8, 1913.

Hon. Joun L. BLeAxkLy,
Auditor of State.

Dear Sik: Yours of the 9th of September, addressed to the
attorney general, has been referred to me for reply.

You call attention to the fact that the American Savings Bank
of Maquoketa, Towa, is seeking to amend its articles of incorpora-
tion in order to avail itself of the additional powers conferred
by chapter 152 of the acts of the thirty-fifth general assembly, and
it is now proposed to name the institution the ‘‘ American Savings
Bank & Trust Company’’. You ecall attention to section 6 of the
chapter above referred to which reads as follows:

““Any trust company, state or savings bank, which under
this act and by its original or amended articles of incorpora-
tion shall be authorized to exercise any of the powers herein
granted, shall have the word ‘trust’, ‘state’ or ‘savings’ in-
corporated in the name thereof; and no corporation herein-
after organized without complying with the terms of this act,
and no partnership, individual or unineorporated association,
shall incorporate or embrace the word ‘trust’ in its name.”’

And you inquire whether or not it,is permissible for a single
concern. to have a name that would indicate that it was both a sav-
ings bank and a trust ecompany.

‘While the language of the section above quoted is not entirely
clear, and while the letter of it might not prohibit one concern
having two or more of the words mentioned in its name, yet the
spirit of the statute requires that a trust company should have in
its name the word ‘‘trust’’; a state bank, the word ‘‘state’’, and a
savings bank the word ‘‘savings’’ in order to distinguish the char-
acter of the institution. In other words, a savings bank, or state
bank, which has some but not all of the powers of a trust com-
pany, should not carry in its name anything that might lead those
dealing with it to believe that it was a trust company; and on the
other hand a trust company which has some but not all of the
powers of a bank, should not carry in its name words indieating

10
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that it is a bank. Hence your inquiry should be answered in the
negative.
Yours truly,
C. A. RoBBINS,
Assistant Atlorney General.

CouNTY OFFICERS—ALLOWANCE FOR DEPUTIES AND CLERK HIRE—
Boarp oF SUPERVISORS CANNOT ALLow TO OFrICER BuT ONLY
10 PERSON EMPLOYED.—COUNTY ATTORNEY—COUNTY LIABLE
70 Him ror FEEs IN NuisanceE Cases.—CLErRk—FEE Book
Must BE LEFT IN OFFICE AT EXPIRATION OF TERM.—BOARD OF
REVIEW—COMPENSATION.—Word ‘‘session’’ in section 669 code
interpreted.

October 29, 1913.
Hon. JouN L. BLEARLY,
Auditor of State.

DEeAr Sir: Your first question is:

““Has the board of supervisors a legal right to allow to a
county officer direct a specified amount for compensation of
deputy or other clerk hire, or must the amount be allowed
direct to the person performing the service?’’

This question should be answered in the negative except as to
sheriffs. Under code supplement section 510-b the salary of the
chief deputy is to be paid by the sheriff out of the compensation
allowed him under section 510-a.

Prior to the enactment of chapter 43, acts of the thirty-fifth
general assembly, the board of supervisors was authorized by code
supplement section 479 to allow such additional compensation to
the auditor as it deemed reasonable. However, by the last para-
graph or subdivision of chapter 43 this additional compensation is
now limited to the deputies and clerks and is no longer allowed di-
rect to the auditor.

Your second question is:

““Has the board of supervisors a legal right to allow direct
to the county auditor a certain amount in addition to his sal-
ary for drainage work, or may they simply allow the aunditor
extra help on this account?’’
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This matter is governed by chapter 121, acts of the thirty-third
general assembly, the material portion of which reads as follows:

““Whenever a levee or drainage distriet or districts shall be
petitioned for or established in any county, the board of su-
pervisors shall furnish such additional help, as shall be just
and reasonable, to be paid by the county.’”

Hence, it follows that the pay should go to the help and not to the
county auditor.

Your third question is:

““Under section 2930 of the code, is the county auditor re-
quired to transfer quit claim deeds or patents that do not
convey real estate, but simply to cure some defect in the title?’’

This question should be answered in the negative.

Your fourth question is:

““Is the county, under section 2406, code supplement, or
any other section, liable to the county attorney for fees in
successfully prosecuting injunction suits for nuisances?’’

This question should be answered in the affirmative where the
costs are not collectible from the defendant. See Newman & Blake
v. Des Moines County, 85 Towa, 89, holding that where the fee is
taxed as part of the costs the county is liable therefor; and also,
Farr v. Seward, 82 Towa, 221, wherein it is held that the county
attorney where he prosecutes the injunction suit is entitled to the
fee in addition to his salary.

Your fifth question is:

‘““When the clerk of courts goes.out of office, is he entitled
to take his fee and cash books with him, or should he leave
them in the office as a permanent record?’’

In my judgment these books should be left in the office. Any
book which the officer keeps in his official capacity whether re-
quired by the letter of the statute or not should, in my judgment,
remain as part of the records of the office.

Your sixth question is:

‘“What is the meaning of the word session, as used in section
669 of the code, or can the council meet nine hours in one
. day and eall it three sessions of three hours each?’’
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In view of the fact that it was the common practice throughout
the state to hold these sessions of the board of equalization in the
evening in my judgment the statute only contemplated a gingle
session in any one day and that that session should be three hours
in length in order to constitute a session for which $1.00 might
be paid. This statute, however, has been changed as to first class
cities by chapter 56 of the thirty-fifth general assembly, which
will hereafter govern as to such ecities, the material portion of
which reads as follows:

“Fxeept when acting as members of the board of review,
for which service they shall receive not more than two dollars
a day for each day when acting as a board of review, to be
paid out of the county treasury.’’

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

SeHO0LS—INSPECTOR OF NORMAL TRAINING—SALARY, How Pam—
NUMBER OF INSPECTORS TO BE APPOINTED.

October 29, 1913.
Mr. A. M. DEYOE,
Superintendent Public Instruction.

Dear Sik: Yours of the 10th instant, addressed to the attorney
general, has been referred to me for reply.

You call attention to section 5, of chapter 131, acts of the thirty-
fifth general assembly which reads as follows :

““Tn accordance with the foregoing provisions of this sec-
tion, the superintendent,of public instruction is authorized to
appoint an inspector of normal training in high schools and
private and denominational schools at a salary of not to ex-
ceed two thousand dollars ($2,000.00) per year and necessary
traveling expenses while in the discharge of his duties.”’

You also state:

“The thirty-fifth general assembly repealed certain sections
of chapter 131, acts of the thirty-third general assembly by
the enactments found in chapter 242 acts of the thirty-fifth
general assembly. It will be observed that section 2 of chapter
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131, section 4, section 8 and section 9 were repealed or amended,
but no changes were made in section 5 of chapter 131, acts
of the thirty-third general assembly. The thirty-fifth general
assembly also enacted chapter 103 relating to the department
of public instruction. Section 8 of this act provides for the
payment of salaries of the state superintendent, his deputy,
chief clerk and regular inspectors, and that all such salaries
are to be paid monthly upon a warrant of the state auditor.”

And you then propound the following question :

“‘Should the inspector of normal training in high schools
be paid under chapter 131, acts of the thirty-fourth general
assembly or under chapter 103, acts of the thirty-fifth general
assembly ?”’

In my judgment the inspector of normal training should be

paid under the chapter first mentioned, to-wit, chapter 131 of the
acts of the thirty-fourth general assembly, as amended by section

- 3, chapter 242, acts of the thirty-fifth general assembly.

You also call attention to section 7 of chapter 103 of the acts
of the thirty-fifth general assembly, and especially to that por-
tion of the same which reads as follows:

‘‘He shall also appoint a chief clerk and such regular in-
spectors of the public schools of the state, including rural
graded and high schools, as he may ‘deem necessary, not ex-
ceeding three.”’

and you then inquire:

¢‘Ig the superintendent of public instruction entitled under
this act to appoint three regular inspectors in addition to the
normal training inspector, who has charge of the normal train-
ing work only?”’

In my judgment this question should be answered in the affirm-
ative.
Yours truly,
C. A. ROBBINS,
Assistant Attorney General.
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Boarp oF CONTROL—EMPLOYMENT OF SUPERVISING ENGINEER.—
Statute is broad enough to permit such employment.

October 30, 1913.
Boarp or CoNTROL,
Statehouse.

GENTLEMEN: Your letter of the 21st instant addressed to the
attorney general has been referred to me for reply.
In your letter you call attention to the fact that your board has
the government and control of fourteen state institutions and that
‘“At each of these institutions there are heating plants,
electric lighting plants, engines, boilers, wells and pumping
outfits. At each of these institutions there is a local engineer
in charge of the various electric lighting, heating plants, en-
gines and boilers, ete. The board purchases each year about
100,000 tons of coal for the use of the different institutions.
‘‘In our opinion it is necessary for the proper and economical
management of these different heating, lighting and pumping
plants, to have a supervising engineer to have general super-
vision and charge of the various heating, lighting and steam
plants at the different institutions. This engineer would be
employed by the board and devote his entire time in supervis-
ing the different engines, boilers, pumping outfits, heating and
lighting plants. He would also have charge of the testing of
the coals used at the different institutions which are now pur-
chased in the British Thermal Unit Basis.”’

You ask to be advised whether or not you are authorized under
the law to employ such an officer or employee.

By code supplement section 2727-a3 it is provided :

‘‘The board shall be provided by the proper authorities with
suitably furnished offices at the seat of government, and shall
employ a competent secretary who shall receive a salary not to
exceed two thousand dollars ($2,000) per annum, and may also
hire a stenographer and such other employees as may be neces-
sary.’”’

By code supplement section 2727-a4 an appropriation is provided
from any funds in the state treasury not otherwise appropriated
sufficient to pay the salaries and expenditures thereby authorized.

In my judgment the term ‘‘such other employees as may be neces-
sary’’, as found in the section above quoted, is sufficiently broad
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to authorize the employment of a supervising engineer such as
that referred to in your letter, and that his compensation might be
paid from the appropriation mentioned in the last cited section.
It follows therefore that your inquiry should be answered in the af-
firmative.

I am directed by the attorney general to say to you that it might
be advisable to procure in advance the consent of the committee on
retrenchment and reform to the employment of such an engineer.

Yours truly,
C. A. ROBBINS,
Assistant Attorney General.

STALLIONS—LIEN FOR SERVICE.—Owner has lien if he complies with
section 2341-a of code supplement.

December 3, 1913.
A. R. Corey,
Secretary, State Agricultural Dept.,
Statehouse.

DEAR Sir:  Yours of the 3d ultimo addressed to the attorney gen-
eral has been referred to me for reply.

You call attention to the provisions of chapter 135 of the acts of
the thirty-third general assembly which give a lien to stallion
keepers complying with certain sections of the code supplement;
also to chapter 100 of the acts of the thirty-fourth general assembly
repealing these sections of the code supplement and enacting sub-
stitutes therefor, and your question is: -

““Would this act of the 34th general assembly invalidate the
lien law for service fee, or is the act still valid and may it
be used in the collection of stallion service fees by the owners
of both pure bred and grade stallions, whether or not they have
complied with chapter 100, acts of the 34th general assembly, as
amended by chapter 188, acts of the 35th general assembly.”’

In my judgment the law giving lien is still in foree but that in
order to have the lien the keeper would have to comply with the
provisions substituted for code supplement section 2341-a and the
following sections-instead of complying with the provisions of the
repealed sections.

Yours truly,
‘ C. A. RoBBINS,
Assistant Attorney General.
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PriMARY—PER CENT oF VOTE NECESSARY TO NOMINATE—IEAD OF
TickEr.—Vote for governor is proper basis in determining
sufficiency of vote.

January 3, 1914.
CouNTy ATTORNEY WM. H. WINEGAR,
Perry, Towa.

DEsr Sir: I am in receipt of your communication of the 30th
ultimo directing my attention to section 1087-a10 supplement to the
code 1907, which provides that in computing the percentage of vote
which each candidate must receive upon his nomination papers,
‘“the percentage shall be the vote cast for the head of the ticket’’,
and requesting an opinion as to whether a county officer should
therefore receive two per cent of the vote cast for the electors in his
county, the governor, or the county auditor who polled the largest
vote on the county ticket.

This statute has generally been construted to mean the vote re-
ceived for the electors for president during a presidential election,
and other years the vote cast for governor. In order, however, that
there may be no controversy about the matter, I would suggest
that the candidates in question receive at least the percentage cast
for governor during such election.

You will notice that section 1087-a3, supplement to the code, 1907,
provides that the title ‘‘political party’’ shall mean ‘‘a party which
at the last preceding election cast for its candidate for governor at
least two per centum of the vote cast at said election’” ete. You
will also notice that chapter 59, acts of the thirty-fourth general
assembly, uses the vote for governor in determining whether or not
a candidate has been nominated whose name did not appear upon
the official ballot, but who was voted for at the primary by a cer-
tain number of veters; hence, as I said before, if the vote for elec-
tors for president deoes not exceed the vote for governor, I would
suggest that each candidate resecive the necessary percentage of the
vote cast for governor.

The county auditor would not under any construction be con-
sidered the head of the ticket.

Yours very truly,
GEORGE COSSON,
Attorney General of Iowa.
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CORPORATIONS—MEETING OF STOCKHOLDERS—MUuUsST BE HELD IN THE
StaTE WHERE INCORPORATED.—Board meetings may be held
elsewhere unless prohibited by articles of incorporation.

January 13, 1914.

DEs MoiNEs BRIDGE & IRON WORKS,
Curry Building,
Pittsburgh, Pa.

GENTLEMEN : Your letter of the 10th instant, addressed to At-
torney General Cosson, has been referred to me for reply.

You state that you are an lowa corporation having your principal
place of business at Des Moines, and request to be advised as to
whether you may legally hold your annual stockholders’ meetings
and meetings of the board of directors at your office in Pittshurgh.

Section 1612 of chapter 1 of title IX of the code of 1897, being a
part of the chapter under which you are incorporated, in so far as
it is material in answer to the question propounded by you reads as
follows :

““If the corporation transacts husiness in this state, the arti-
cles shall fix its principal place of business, which must be in
this state, and in charge of an agent of the corporation, at
which place it shall keep its stock and transfer books and hold
its meetings.’”’

In view of this section I do not believe that you could legally hold
a stockholders’ meeting at any place outside of the state of Towa,
and am inclined to think that it would be necessary to hold your
meetings at the place of business designated in your articles. The
courts hold in general that unless the charter of the corporation or
the statute under which it is organized expressly confers upon
the corporation the power to hold its stockholders’ meetings outside
of the state they can meet only within the limits of the state for the
purpose of electing directors and performing other constituent acts.
This rule, however, applies only to stockholders’ meetings.

The general rule as to conducting business by the board of direc-
tors of a corporation is that unless prohibited by the charter of the
corporation or a state statute their meetings may be held without the
limits of the state creating the corporation. I make this latter state-
ment for the reason that ofttimes in construing the law there is a
failure to distinguish between the.meetings of the stockholders or
members of the corporation held for constituent purposes and the
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meetings of the board of directors convened for the purpose of
transacting the business of the corporation.
Yours truly,
JoHN FLETCHER,
Assistant Attorney General.

ScHooLs—TEACHERS.—(Can collect pay where schools are closed on
account of epidemie.

January 30, 1914.

E. RiTcHISON,
Modale, Towa.

DEAr Sir: Yours of the 29th instant, addressed to the attorney
general, has been refered to me for reply.

Your question reads as follows:

““If the local board of health ordered the public schools closed
on account of an epidemic of a contagious disease, can the
teachers collect their wage as if they had taught during the pe-
riod? On what section of the code of Towa do you base your
opinion ?”’

In my judgment this question should be answered in the affirma-
tive. However, it is not based on any section of the Iowa code but
is a matter of the construction of the contract with the teacher.
The weight of authority seems to favor the proposition that a con-
tagious disease or the destruction of the school building is not an
act of God nor of the public enemy within the meaning of the school
law and that where the teacher is ready and offers to continue his
duties under his contract of employment no deduction can be made
from his salary for the time Ehat the school is closed by reason of
such contagious disease. See,

35 Cye, 1099, and cases there cited ; also
McKay vs. Barnett, 50 L. R. A., 371.

I also call your attention, however, to the case of School District
of Sherman vs. Howard, 98 N. W., 666, where the supreme court
of Nebraska takes a different view where the school is closed by the
local board of health.

‘What has been said is on the theory that the teacher’s contract
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is silent on this subject. On account of the peculiar wording of
some contracts a different rule has been applied.
Yours truly,
(. A. RoBBINS,
Assistant Attorney General.

Towa StaTE COLLEGE—ATHLETICS—PAYMENT OF ANNUAL FEE FOR
ArHLETIC PRIVILEGES.—School has no right to exact a fee from
all students to support athleties.

January 30, 1914.
Mr. R. A. PEARSON,
Ames, Towa.

DEArR MR. PRESIDENT: I am in receipt of your communication of
the 26th instant in which you. direct attention to the fact that
Prof. Spinney on November 17, 1913, submitted to Mr. Robbins the
question: ‘‘Have the college authorities the legal right to require
each student to contribute to the support of athletics, forensics, or
other student activities?’’

You refer to the negative reply given by Mr. Robbins and a modi-
fication of this opinion in an interview at the time he was ill and
confined to his home.

You also enclose the issue of the I. S. C. Student of Tuesday,
January 13, 1914, where the matter is referred to at length as a
news item and also discussed editorially.

At the time the first opinion was given Mr. Robbins conferred
to some extent with me. Until, however, you discussed the matter
with me over the ’phone I had not received all of the facts necessary
to a correct conclusion, and I think thi§ accounts for the conflicting
opinions of Mr. Robbins. We were both clearly of the opinion that
the board of education could require that every able-bodied student
take some form of physical exercise under the supervision of some
one connected with the college. It was never understood that this
was already required by the college and that the question submitted
had no direct relation to the health and physical development of
the particular student, but rather a compulsory fee for the purpose
of promoting athletics as a sport independently of the individual
benefit received by a particular student.

After reading your letter carefully and giving full consideration
to its desirability and the unanimity of the student body for a
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rule of this character, and after considering all of the reasons ad-
vanced in the I. S. C. Student, I am nevertheless of the opinion
that the college faculty and board of education are without author-
ity to exact a fee for the promotion of athletics as a sport. The
fact that a large majority of the students requests that such a rule
be established will not confer power in the absence of authority in
the premises.

As a practical matter it seems a little difficult to understand why
if such a large number of students desires the payment of a fee in
advance which entitles them to all the privileges for the college
season, that this may not be arranged in a voluntary way much the
same as a season ticket to a Chautauqua, fair or lecture course, a
season ticket being much cheaper to the person who attends regu-
larly than though separate admission was paid for each number on
the program.

The same energy, college spirit and enthusiasm which seems to
be manifested in order to secure a ruling by the faculty and board
of education, ought to induce almost every student to voluntarily
pay the fee to secure a ticket for the college year entitling the
holder to all atheletic contests; but regardless of the merit of these
suggestions I am of the opinion, as above stated, that the faculty
and board of education are without authority to make a rule to re-
quire each student to pay semester or annual fee for the promotion
of athletics. .

Nothing herein contained, however, should be construed to mili-
tate against the authority of the board of education and faculty to
include in its course of study or curriculum a sufficient amount of
physical exercise, whether in the form of military training, gym-
nasium work or work upon the athletic field, in order that the train-
ing and development of the body may be in keeping with the disci-
pline of the mind.

Yours very truly,
- GEORGE COSSON,
Attorney General of Iowa.
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Boarp oF HEALTH—AUTHORITY T0 BUuiLp DeTENTION HOSPITAL.—
Board has authority under chapter 156, acts of the thirty-fifth
general assembly to build such hospital.

January 31, 1914.

WM. T. OarEs, County Attorney,
Clinton, Towa.

Dear S1r: Your letter of the 19th instant, addressed to the at-
torney general, has been referred to me for investigation and reply.

Your question is whether or not the lecal board of health under
the present law still has power to build a pest house or detention
hospital.

In my judgment this question should be answered in the affirma-
tive. Under code supplement section 2570-a no express provision
conferring such power will be found. However, it is provided in
said section :

““All bills for expenses incurred in carrying out the provi-
sions of this section and in establishing, maintaining or raising a
quarantine, including disinfection and the buwilding and fur-
nishing of any pest house, detention or other hospital, shall be
filed with the clerk of the local board of health, which board
shall examine the same and act thereon at its next regular
meeting after same has been filed with the clerk, and shall cer-
tify the amount allowed by it thereon to the county auditor,
and the board of supervisors shall act upon said bill as thus
certified at its first regular meeting thereafter.”’

Hence, the power to build and furnish a detention hospital, while
not expressly conferred is nevertheless very clearly implied.

By chapter 156 of the acts of the thirty-third general assembly
this section is repealed and a substitute enacted therefor, and while
the language is changed in many particulars yet there has not been
such a change in my judgment as expresses the intention of the
legislature to withdraw the power to huild. The language now
reads:

““All bills and expenses incurred in carrying out the pro-
visions of this section and establishing, maintaining and raising
quarantine and furnishing necessary detention hospitals shall
be filed with the clerk of the local hoard of health. This hoard
at its next regular meeting, or special meeting called for that
purpose shall examine and audit the same, and if found correct
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approve and certify the same to the county board of super-
visors for payment.’’

The very nature of the case and the fact that the board might
not be able to rent or procure an existing building for use as a de-
tention hospital is an additional reason why the power to build
should be construed to be embraced within the power to furnish.
In other words, the power to furnish should receive such a broad
construction as would permit the board to rent, lease or build build-
ings for use as detention hospitals, and where it is necessary to
build they should have the power to build buildings of either a
temporary or permanent character as might seem best under the
circumstances.

Our supreme court has held ‘‘the power to furnish’’ to confer the
power to obtain and procure. See Feidenheimer vs. County of
Woodbury, 76 ITowa, 379. :

Yours truly,
C. A. RoBBiNg,
Assistant Attorney General.

ScHO00LS—ELECTION OF OFFICERS—TIME FOR FILING NOMINATIONS.
—General rule as to computing time is applicable.

: March 5, 1914.
W. L. STERN,
Logan Towa.

DEeArR Sir: Your letter of the 4th instant requesting a con-
struction of chapter 245, acts of the thirty-fifth general assembly
with reference to the time for filing nominations for the office of
school director has been referred to me for reply.

The statute with reference to the time for filing nominations reads
as follows:

“The names of all persons nominated as candidates for office
in all independent city or town districts, shall be filed with the
secretary of the school board not later than seven days pre-
vious to the day on which the annual school election is to he
held.”’

As you douhtless know we have a statute which fixes the method
of ecomputing time. This is paragraph 23 of section 48 of the code
of 1897, and reads as follows:
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““In computing time, the first day shall be excluded and the
last included, unless the last falls on Sunday, in which case the
time prescribed shall be extended-so as to includé the whole of
the following Monday."”

Applying this rule in computing time under the law referred to,
the last day for filing would he on Monday, March 2d. The word
“‘previous’’ used in the statute is equivalent to and synonymous
with “‘prior’’. You refer to the provision of the statute with ref-
erence to the service of original notices as being analogous with this
section. You will observe that in our original notice statute the
law requires notices to be served ‘‘in such time as to leave at least
ten days between the day of service and the first day of the next
term.”” Clearly under that section it was intended to exclude in
computation of time both the day of service and the first day of the
term, while in the statute under consideration there are not express
words sufficient to take it out of the usual rule for computing time
and this section comes within the general rule that where an act is
to be done a specified number of days before a definite or required
number of days is computed by excluding the first day and includ-
ing the day on which the event is to occur, and this rule is appli-
cable not only in civil matters, but in criminal matters as well.
See the recent case of State vs. Smith, 144 N. W., 32; also Coe vs.
Buell, 6 N. W., 621,

Yours truly,
JoHN FLETCHER,
Assistant Attorney General.

Orries AND TowNs—Paving—TaxiNng CosT T0 ABUTTING PROPERTY.
—Property not more than half way to next street and not over
300 feet from improvement may be assessed.

March 9, 1914.
DanienL H. FITZPATRICK,
Mason City, Towa.

DEeAr Sir: Yours of the 3d instant addressed to the attorney
general has been referred to me for reply.

This department has not, thus far, been called upon to interpret
chapter 76, acts of the thirty-fifth general assembly to which you
refer. However, my understanding‘of the purpose and meaning of
the statute was to enable the cost of the street improvement to be
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taxed in proportion to the benefits received by the property,
whether abutting upon such street or not, provided the property
is not more than half way between the street improved and the next
street, and not mere than three hundred feet distant from such
street, and if the improvement is upon an alley, not more than
one hundred feet distant from such alley. The general purpose
of the statute was to reach property which does not abut upon the
street improved, provided it is not more than half way to the next
street and not more than three hundred feet distant from the street
improved. :

Yours truly,
C. A. RoBBINS,

Assistant Attorney General.

CITiES—SALARY OF OFFICERS.—Section 3 of chapter 102 acts of
the thirty-fifth general assembly interpreted fixing salaries of
mayors and councilmen.

March 10, 1914.

0. B. TowNE,

Keokuk Industrial Ass’n,
Keokuk, lowa.

Desr Si: 1 have yours of the 9th instant in which you call
attention to the provisions of section 3, chapter 102 of the acts
of the thirty-fifth general assembly as being the law inquired
about in yours of the 3d instant. If you will examine the index
you will find that this chapter is neither referred to under the
title of ¢‘Cities and Towns’’, nor ‘‘Cities under Special Charter”’,
nor ‘‘Cities under Commission Form of Government’’. The pro-
vision to which you refer reads as follows:

“For the mayor, not to exceed the sum of one hundred
fifty dollars ($150.00) per annum for each one thousand (1000)
of population, or major portion thereof, in such city, and for
each councilman in such city, not to exceed the sum of one
hundred twenty dollars ($120.00) per annum for each one
thousand (1000) population, or major portion thereof: pro-
vided, however, that in such city no mayor shall receive a
salary greater than the sum of twenty-five hundred cl?llars
($2500.00) per annum, nor in such city shall a councilman
receive as his annual salary an amount greater than two thou-
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sand dollars ($2000.00) per annum; and provided, further,
that from and after the passage of this act, and during the
first term of his office under the provisions of this act, the
mayor and councilmen shall by ordinance fix their compen-
sation as herein provided for their term of office; but there-
after the salary of any such officer shall not be increased or
decreased during the term for which he shall have been
elected or appointed.’’

In my judgment this provision authorizes the mew council to
fix for themselves and the mayor an annual salary based upon
the population as follows: For the mayor not to exceed $150 for
each thousand of population or major fraction thereof of 501 or
over; and for councilmen a salary of not to exceed $120 for each
thousand or major fraction thereof; in no event however should
the salary of the mayor so fixed exceed $2500 nor of the coun-
cilmen exceed $2000 per annum. This ordinance should be enacted
during the first term of office under this act and thereafter the
salary of any such officer should not be increased or decreased
during the term for which he is elected or appointed.

It will be noted that the amount of the salaries is to be left to
the counecil within the maximum limits fixed in this section.

By the last national census Keokuk had a population of 14008
which would authorize a maximum annual salary to the mayor
of $2100 and to the councilmen the sum of $1680.

Yours truly,
’ C. A. RoBBINS,
Assistant Attorney General.

o

CouNTY ATTORNEY—ALLOWANCE FOR OFFICE RENT.—Board of su-
pervisors may pay rent for office for county attorney when
none is provided by county.

March 18, 1914.
B. B. Burnquist, Connty Attorney,
Fort Dodge, Towa.

DEear Sik: Yours of the 16th instant addressed to the attorney
general has been rveferred to me for investigation and reply.
You call atteniion to the fact that Mr. Wall has advised the

officers of your county that the bodrd could not pay more than
11
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$1250 per year as salary to the county attorney. As I understand
your letter you concede this to be the law, and your further in-
quiry is whether or not the board may in addition to the maximum
salary provided by law allow the additional sum of $25.00 per
month, or $300 per year for office rent and for the services of a
stenographer. In your letter you say the law would certainly per-
mit the board renting an office for its county attorney and he un-
doubtedly could collect anything that he had to pay out for work
done by a stenographer.

The section of our statute covering the matter is code section
468 which reads as follows:

“The board of supervisors shall furnish the clerk of the
distriet eourt, sheriff, recorder, treasurer, auditor, county at-
torney and county superintendent with offices at the county
seat, together with fuel, lights, blanks, books and stationery
necessary and proper to enable them to discharge the duties
of their respective offices; but in no case shall any such offi-
cers, except the county attorney, be permitted to occupy an
office also occupied by a practicing attorney. Nothing herein
shall be construed to include the law books or library of the
county attorney.’’

In my judgment this section furnishes ample authority for the
board of supervisors to allow the county attorney, where it does
not furnish him an office in the court house, a reasonable amount
for office rent. But there is no authority found in this section
for any allowance for services of a stenographer. As to whether
or not there is any other provision whereby an allowance might be
made for work done by a stenographer I have been unable to
find anything bearing thereon except code supplement section 308
which provides:

“In addition to the salary above provided, he (the county
attorney) shall receive the fees as now allowed to attorneys
for suits upon written instruments where judgment is obtained,
for all fines collected where he appears for the state, but not
otherwise, and school fund mortgages foreclosed, and his nee-
essary and actual expenses incurred in attending upon his
official duties at a place other than his residence and the
county seat, which shall be audited and allowed by the board
of supervisors of the county.”’
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Hence, it follows that in addition to the furnishing of an office,
fuel, lights, blanks, books and stationery provided for in section
468 of the code, the only expenses the county attorney is entitled
to recover are his necessary and actual expenses incurred in at-
tending upon his official duties at a place other than his resi-
dence and the county seat. If the services of a stenographer were

| necessary and expense had actually been incurred for that pur-

pose at a place other than the residence of the county attorney
and other than the county seat of his county I am inclined to
think that this section would authorize an allowance therefor but
not otherwise. ; :
Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

SUPERINTENDENT OF PuUBLIC INSTRUCTION—LAW MAKING OFFICE
ArPOINTIVE—CONSTITUTIONALITY OF Law.—Chapter 107, acts
of the thirty-fifth general assembly held constitutional.

March 18, 1914.
R. M. MarviN, Attorney,
Manchester, Towa.

Dear Sir: Yours of the 17th instant addressed to the attorney
general has been referred to me for reply.

Your question briefly stated is whether chapter 107, acts of the
thirty-fifth general assembly providing for the selection of a county
superintendent, and chapter 103 of the thirty-fifth general as-
sembly, providing for the appointment of superintendent of pub-
lic instruction, are constitutional and you call attention to article
2 of section 7 which you say reads as follows:

‘‘State, county and township officers shall be elected on
Tuesday after the first Monday. in November’’,

but which in fact reads as follows:

““The general election for state, district, county, and town-
ship officers shall be held on the Tuesday next after the first
Monday in November.’’

In view of the fact that courts only hold acts of the legislature
to be unconstitutional when the case «can be determined on no
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other ground, this department should be slow to assert that any
act of the legislature is unconstitutional. However, I would sug-
gest that the constitutional provision to which you refer was simply
intended to fix the time of holding the election for state, county
and township officers, and it is not equivalent to saying that all
state, county and township officers shall be chosen by election. It
simply means that such as are to be elected shall be elected at the
time fixed. If the offices involved were offices created or provided for
by the constitution, there might be some ground for your con-
tention, but inasmuch as these offices were created by the legis-
lature and not by any constitutional provision, the legislature might
provide for their selection by appointment rather than election.

Hence, I am of the opinion that both chapters referred to are
constitutional.

Yours truly,
C. A. RoBBINS,

Assistant Attorney General.

Hog Cmorera SEruM—FuND ror How Usep—PayMENT OF IN-
spEcToR From Suca Funp.—Person employed to report on
results of use of serum may be paid from fund.

) March 20, 1914.

C. H. StaNGE, Director,
State Biological Liaboratory,
Ames, Iowa.

Desr Sr: Your letter of January 30th, together with copy of
letter of President Pearson, dated January 26th, has been re-
ferred to me for reply.

Your question briefly stated is whether or not a veterinarian
might be employed to look ups and report on instances where the
results of the use of hog cholera serum were unsatisfactory and
to charge the expense of such employment to the serum fund pro-
vided for in section 3 of the act which provides in part as follows:

¢‘Qaid moneys shall be kept by said treasurer in a separate
fund to be known as the serum fund and he shall pay out from
said fund as other college funds are expended but only for
expenses directly connected with the maintaining of said lab-
oratory and the manufacture, purchase and distribution of

said serum.’’
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In my judgment any investigation necessary to determine
whether or not the serum was properly manufactured, would be
an expense that might be paid from this fund and ”chat under
sect%On 1, which authorizes the president of the college to appoint
a director of said laboratory and such assistants as are deemed
necessary to efficiently carry on said work and with the approval
of- said board fix the salary of said assistants, such veterinarian
n.nght be appointed and paid from said fund. If the appropria-
tion provided for under section 11 of the act is sufficient he might
also be paid from that source. "

I am also of the opinion that an inspection of this sort might be
m.ade of the serum of other plants which it is the purpose of the
dlrec.t(')r of the laboratory to purchase and distribute under the
provisions of section 2 of the act, but the inspection of serum or
thf) results of its administration, unless manufactured by or dis-
?rlbu.ted through the state laboratory or under the supervision of
its director, would not fall within the above rule and should not
be paid for from the serum fund but might be paid from the
appropriation provided for in section 11 of the act.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

FLoUR—SALE For Use WirHIN StaTE—Where flour is sold to
baker t:or use in this state package must bear statement as to
net weight.

- March 23, 1914.
W. B. BARNEY, d 5. %
Dairy and Food Commissioner,
Statehouse.

DEAr Sir: Replying to yours of the 21st instant, addressed to
the attorney general, will say that in my judgment chapter 307
acts _Of the thirty-fifth general assembly, while to some extent over-
lapping chapter 180, acts of the thirty-fourth general assembly
would not operate to repeal the last mentioned chapter and both,
would continue in force.

Your second question is whether or, not either of these laws
would apply to sales of flour to a baker where the packages are
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not to be re-sold. Chapter 180 of the acts of the thirty-fourth
general assembly provides:

““Every barrel, bag, parcel or package of flour containing
one pound or more, offered or exposed for sale in the state
of Towa, if for use within this state, shall have affixed .thereto
in a conspicuous place * * * a statement certifying the
number of net pounds contained in the package.”’

Hence it follows that if the baker referred to is located within
this state and the flour is sold to him for use in this state this pro-
vision, would apply.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

Norary PUBLIC—ACKNOWLEDGMENT TAKEN OVER TELEPHONE.—
Legality discussed.
March 26, 1914.
F. W. LiNDQUIST,
Gowrie, Towa.

Deir SiR: Yours of the 24th instant, addressed to the auditor
of state, has been referred to this department for reply. .

Your question briefly stated is whether or not a notary public
may take acknowledgments of deeds, affidavits and other papers
over the telephone. L=

Upon an investigation of this question I find that the adjudi-
cated cases are extremely rare. The only cases that I have been
able to find bearing directly upon the question are the following:

Webster vs. Hurst, 130 S. W., 842; (Tenn.) ; in which it was held
under a statute which required the examination of a married
woman separate and apart from her husband, that such examina-
tion could not be made over the telephone.

In the case of Banning vs. Banning, 80 Calif., 271; 22 Pac. 210,
the validity of an acknowledgment to a deed was questioned on the
ground that at the time the deed was acknowledged by the de-
fendant who was a married woman, she was not visible, therefore
ot personally present before the notary at the time he too]'& her
acknowledgment over the telephone, she being three miles distant
from him. In this case the court held that because the party did
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not deny the execution of the deed and because of the fact that the
certificate of the notary was in due form, that the acknowledgment
could not be impeached except where fraud was alleged and es-
tablished.

In the case of Sullivan vs. First National Bank, 37 Tex. Civ. Ap.
228; 83 S. W., 421, it was held that an oath to an affidavit which
was required by statute to be administered in the mode most bind-
ing upon the conscience of the individual taking the same and made
by the affiant in the personal presence of the officer could not be
administered over the telephone although the officer recognized the
voice of the affiant. In the course of the opinion the court said:

““The clerk could not possibly identify him as the one making
the affidavit if the question should afterwards arise. In a
prosecution for perjury, such testimony on the part of the clerk
would not even raise an issue against the unknown affiant.
So, we hold that not only is the personal presence of the af-
fiant required, to the end that by appropriate form and cere-
mony his conscience may be bound, but that it is required
* * % that the officer may see and know that the man who
signs also swears. No modern business necessity requires the
broadening of these rules. To allow the contention of ap-
pellant would be to open a broad door for fraud and imposi-
tion, and hold out to the perpetrators a tempting chance for
immunity from discovery and identification.’’

In Bernard vs. Schuler, 110 N. W., 966, it is held that a notary
public or other officer cannot legally and honestly certify to the

. acknowledgment of a party unless he personally knows or has sat-

isfactory evidence of the fact that he is the identical person de-
seribed in and who executed the instrumént.

The supreme court of Missouri has held that a notary is liable for
damages sustained by an innocent party by reason of his false
service whether he was enjoined or not. State vs. Ryland, 163 Mo.
280; 63 S. W, 819.

Our statute prescribing the form of acknowledgment in ordinary
cases is code section 2948, and requires the certificate to set forth,
first, the title of the court or person before whom the acknowledg-
ment was made; second, that the person making the acknowledg-
ment was known to the- officer taking the acknowledgment to be
the identical person whose name is affixed to the deed as grantor,
or that such identity was proven by'at least one credible witness,
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naming him; and third, that such person acknowledged the execu-
tion of the instrument to be his voluntary act and deed. Where the
acknowledgment is on behalf of a corporation it is required to be
sworn to by certain officers thereof. See code section 2959. The
last mentioned case would fall within the rule of the Texas case
above cited and clearly could not be taken over the telephone, nor
could the affidavit of an individual be taken over the telephone,
and while it is not a principle to be encouraged I am of the opinion
that where an officer taking the acknowledgment is sufficiently
acquainted with the voice of the person whose acknowledgment is
being taken and positively identifies him thereby and is also ac-
quainted with his handwriting or signature, and also fully makes
"known to the party whose acknowledgment is being taken the en-
tire contents of the instrument sought to be acknowledged that such
acknowledgment would be held sufficient, but if one of these ele-
ments is lacking same would be insufficient.
Yours truly,
C. A. RoBBINg,
Assistant Attorney General.

Boarp oF SUPERVISORS—COMPENSATION—WHEN ACTING AS DRAIN-
AGE BoARD—FEES FOR SUCH SERVICES TO BE PAID FrROM DRAIN-

AGE Funbp.
March 28, 1914.

Hon. JorN L. BLEARLY,
Auditor of State.

DEAR Sir: Replying to your letter of the 26th instant will say
that code supplement section 469 fixing the compensation of mem-
bers of the board of superwisors limits the number of days that the
board is entitled to receive compensation for session work to

30 days in counties of 10,000 or less population ;

45 days in counties of between 10,000 and 23,000 population;
55 days in counties of between 23,000 and 40,000 population;
65 days in counties of between 40,000 and 60,000 population;
75 days in counties of between 60,000 and 80,000 population;
90 days in counties of between 80,000 and 90,000 population;
100 days in counties of more than 90,000 population.
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Said section further provides:

“_The time spent by the board of supervisors as a ditch or
drainage board and in considering drainage matters whether
as a single board or jointly with one or more other boards
shall not be counted in computing the number of days which,
any board has been in session, but the members of the board
shall be entitled to compensation at the same rate for the time
spent .in ditch and drainage matters in addition to the com-
pensation allowed as hereinbefore set forth, but in no case
s.hall said board be allowed more than fifty days additional
time in one year for time spent in drainage matters. If on
the same day the board acts both as a county board and also
for the purpose of considering drainage matters, the board
shall be paid for one day only, and from the gene’ral fund or
drainage fund as the board may order.’’

I am of the opinion that the quoted provision should he construed
'to reql.lire the payment for services of the members of the board
in .dralnage matters from the drainage fund, for if it were to be
paid from the general fund, there would be no occasion for many
of the provisions found in this section, and while it is not specifie-
ally provided that the additional days spent in drainage matters
not.exceeding fifty days in any one year shall be paid from the
drainage fund, yet the fact that the board is expressly authorized
to order payment for a single day in which both county and drain-
age matters have been considered from the drainage fund would
clearly indicate that days entirely spent in drainage matters should
be paid for from the drainage fund.

I am enclosing copies of this opinion in order that Mr, Wall may
furnish Mr. Luke and others interested a copy thereof.

Yours very truly,
7 C. A. RoBBing,
Assistant Attorney General.

J
SHERIFF—FEES, MILEAGE AND EXPENSE OF SERVING SUBPOENAS AND
' OTHER PROCESSES, '

March 28
Cuas. J. LEwts, County Attorney, rch 28, 1914,

Mt. Ayr, Towa.

DeAR S1R: “Yours of the 25th instant addressed to the attorney
general has been referred to me for reply. g ! :
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Your first question is:

““Under section 511 of the supplement to the ccfde, 1907, or
under any other provision of the statutes o.f Iowa. is the sheriff
entitled to charge and receive any mileage in serving a warrant
of arrest?’’ '

In my judgment subdivision 12 of jchis section w-hlch 5readi
¢“Mileage in all cases required by law going and retur-nlng, c peh
mile’’, is applicable, and that the sheriff would be entitled F;)l s;io
mileage, but where the same is charge('l he would not be entl1 e -
expense of transportation under subdivision 3 of code suppleme
section 511 to which you refer.

Your second question is: e

““What fees is the sheriff entitled to charge ?nd receive 1n

the serving of grand jury subpoenas? Is he entitled to charge

and receive his expenses in serving grand jur.'y subpoenas, ’s,uch
expenses as livery hire, hotel expenses and like expenses?

This is covered by subdivision 4 of the same section which pro-
vides: ‘‘For serving and returning a subp(')ena, for each.persqn
served, 20¢’’, to which should be added' mileage as provided 1r;:
subdivision 12 above quoted, the basis being tlfe actual number o
miles traveled going and returning in serving such subpoena.
Hotel expense, livery hire or other like expense should not be added
to the mileage thus charged.

Your third question is:

““In section 510-a of said supplement, line 17, what ex‘penses
are to be covered by the words, ‘the expenses necessarily in-
curred and actually paid while engaged in the perf(.)rrflance of
official duties in serving criminal process’? What is included
within the words, ‘criminal process’ as here used? Is gral’J’d
jury subpoena included as ‘criminal process,’ as here used?

In my judgment the term ‘‘eriminal process’.’ as here used re-
fers to that process by which jurisdiction is acquired of the defend-
ant, such as a warrant of arrest, possibly also to search Wz.irrants
served in a criminal proceeding, but does not apply to nor include
a grand jury subpoena.

Your fourth question is: .

““Ts twenty cents for each person served and mileage ‘(ﬁv'e
cents going and returning, each way) all that the sheriff is
entitled to in serving grand jury subpoenas?’’
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In my judgment this question should be answered in the affirma-
tive.

Yours truly,
C. A. RoBBins,
Assistant Attorney General.

TAXATION—SOLDIER’S EXEMPTION.— Amount exempt to be based on
actual value and not taxable value.

March 31, 1914.
Mr. R. R. STuARrT,

Hampton, Towa.

Desr Sir: I am in receipt of your communication of the 30th
instant advising that Mr. Reeves, a member of the thirty-fifth gen-
eral assembly, states that it was the intention of the legislature to
amend the act of the thirty-fourth general assembly making the
twelve hundred dollar exemption mean an exemption of taxable
value and not actual value of the property exempted to soldiers,
sailors and the widows of such soldiers and sailors.

Possibly the author of the bill so intended but surely the language
does not warrant the statement that the legislature intended this.

Chapter 115, acts of the thirty-fifth general assembly, amends
chapter 62, acts of the thirty-fourth general assembly, so that as
amended it reads as follows:

““The property not to exceed twelve hundred dollars in ac-
tual value, of any honorably discharged Union soldier or sailor
of the Mexican war or of the war of rebellion or of the widow
remaining unmarried of such soldier, or sailor. It shall be the
duty of every assessor annually to make a list of such soldiers,
sailors, widows and to return such list to the county auditor,
upon forms to be furnished by such auditor for that purpose;
but the failure on the part of any assessor so to do shall not
affect the validity of any exemption.

““All soldiers, sailors or widows thereof referred to herein
shall receive a reduction of twelve hundred dollars, the same
to be made from the homestead of such soldier or widow, if he
or she shall own a homestead of the value of such exemption,
otherwise out of such property as shall be designated and
owned by the soldier, sailor or widow. Such designation to be
made either to the assessor or by writing filed with the county
auditor on or before July 1st, each year.’’
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As so amended the act is very clear. The beginning of the sec-
tion as amended says: ‘‘The property not to exceed twelve hundred
dollars in actual value’’ ete. The twelve hundred dollars referred
to in the amended portion refers to the twelve hundred dollars
above stated, viz: twelve hundred dollars in actual value.

The purpose of the amendment was not as suggested by Mr.
Reeves to enlarge the exemption from twelve hundred dollars to
forty-eight hundred dollars of actual value by accomplishing this
in an indirect manner by substituting actual value for taxable
value but to make clear -from what property the twelve hundred
dollar exemption should be taken. Such an amendment was abso-
lutely imperative for this reason: an old soldier might have real
estate, bank stock and moneys and credits. Moneys and credits,
as you know, are assessed now at a flat rate of five mills on the dol-
lar. Bank stock is assessed at eighty per cent of the actual value
and real property in cities and towns of the value of one thousand
dollars to four thousand dollars is often assessed at its full value
or 100% ; whereas farm land is assessed even after the increase at
from 40 to 50% of its actual value.

It was therefore a matter of very great consequence to know
whether the exemption was to be taken from moneys and credits,
from real estate located in the city, farm lands or bank stock.
Some old soldiers are fortunate enough to have all those various
kinds of property.

Tt was to clear up this difficulty that the amendment was passed,
hence the law as amended allows an exemption of twelve hundred
dollars of the actual value of the property held by the soldier or
widow of such soldier, such exemption to be made from the home-

stead, if the soldier or widow owns a homestead of the value of such
exemption; otherwise out of such property as shall be designated
and owned by the soldier, sailor or widow.
Yours very truly,
GEorRGE COSSON,
Attorney General of Towa.
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Crries AND TowNS—DEPoSIT oF DAILY BALANCES BY TﬁmSURER.—
ChapFer 55 acts of the thirty-fifth general assembly requiring
deposits not applicable to towns. )

April 29, 1914.
- F. E. Skora, Town Clerk, i

Kalona, Iowa.

DEar Slf‘c: ReI.)lying to yours of the 27th instant will say that
yvour question, which reads as follows:

“Does the law compel the treasurer to deposit the public

funds belonging to the town with som

, e bank at the rate of 2
on 90% of the daily balances?’’ 5
should be answered in the negative.

T.he law rc?quiring city officials to deposit public funds at inter-
est is fou.nd in c_h_apter 55, acts of the thirty-fifth general assembly,
and applies to.c.ltles of the first and second class, cities under special
charter' and cities under the commission form of government, but
not to incorporated towns. ’

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

Crrres—UNDER  ComMMISSION PrLaN—CoMPENSATION oOF CoMMIs-
SIONERS WHEN AcCTING AS BOARD OF REVIEW.—Are entitled to
compensation provided in section 669 of code.

May 8
HARRY S. STANBERRY, May 8, 1914.

Mason City, Towa. w

. 7 o . 7 o 3
DEsr Sik: Your favor of the 7th instant has been referred to
me for reply.

.Y<.)ur inquiry is, ‘‘Are commissioners elected under the com-
f[nlssmn form, whex% acting as members of a bhoard of review, entitled
0 extra compensation above what they receive as commisioners?’’

Section 669 code suppl i
plement, 1907, after referr iti
the first class, says: i ol o

“A.nd in all other cities and towns * * * members shall
be I?ald in addition to the foregoing as members of the board of
review an amount not exceeding $1.00 for each session of not
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less than three hours, and the compensation for services as
members of the board of review shall be paid out of the county
treasury.’’

This compensation, you will notice, is paid from the county and
not the city treasury. There seems to be nothing in the acts or
amendments pertaining to commission governed cities which in any
way changes section 669 and its application to cities under the
commission form.

Chapter 102, acts of the thirty-fifth general assembly, amends
and fixes the compensation of commissioners, the wording being:

“ And their total compensation shall be as follows™, ete.

The compensation is here paid from the city treasury and it
seems a fair interpretation to say that the words ‘‘total compen-
sation’’ mean total compensation from the city. Taken together
it seems that section 669, above referred to, is applicable to cities
under the commission form and that the commissioners are en-
titled to the extra compensation as provided by section 669. Tence,
the question should be answered in the affirmative.

Yours truly,
WiLey S. RANKIN,
Special Counsel.

Hoc CroLers SERUM—COST 0F PRODUCTION—ITEMS TO BE ADDED
10 ORrIGINAL CosT IN DETERMINING SELLING PRICE.
May 13, 1914.
C. H. STANGE,
Ames, Towa.

Desr Sik: Replying to fours of the 11th instant will say that
in my judgment it would be permissible to charge against the cost
of the production of serum, in order to arrive at the price at which
it is to be sold,

First, a reasonable proportion of the director’s salary;

Second, an amount which might be designated as a sinking fund
to cover possible losses on account of poor serum;

Third, an amount to cover other accidents or contingencies which
might result in loss;
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Fourth, interest on the amount invested in the plant or a reason-
able rental of such plant, including a reasonable amount for depre-
ciation.

However, I am of the opinion that it would not be proper to
charge interest on the amount of serum in storage for the reason
that those funds are furnished by the state.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

Primary ELECTIONS—CHANGE OF AFFILIATION—How AND WHEN
ACCOMPLISHED.

May 21, 1914.
E. T. MEREDITH,
Des Moines, Iowa.

DeAr Sir: In yours of the 21st instant, addressed to the attor-
ney general, you call attention to the fact that confusion exists
among voters as to their right to change party affiliation on primary
election day, and ask to be advised as to the matter.

This department has heretofore held that under code supplement
section 1087-a8 one whose party affiliation has already been de-
clared and registered might change his party affiliation without
challenge and without filing any affidavit or taking any oath at any
time not less than ten days prior to the date of any primary elec-
tion by filing a written declaration with the county auditor stating
his change of party affiliation.

In the latter part of the same sectionvit is further provided:

““ Any elector whose party affiliation has for any reason not
been registered or any elector who has changed his residence
to another precinct, or a first voter or citizen of this state cast-
ing his first vote in this state shall be entitled to vote at any
subsequent primary election in the same manner and upon the
same terms as provided in section seven of this act, and the
clerks of the primary election shall record his party affiliation
and the county auditor shall add his name to the alphabetical
lists for use in subsequent primary elections as provided for in
section seven of this act.”’

.
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It will be observed, however, that this provision simply has ref-
erence to the registering on election day of party affiliation not pre-
viously declared or registered in that voting precinet.

In code supplement section 1087-a9 it is further provided :

‘“Any elector whose party affiiliation has heen recorded as
provided by this act and who desires to change his party af-
filiation on the primary election day, shall be subject to chal-
lenge. If the person challenged insists that he is entitled to
vote the ticket of the political party to which he has transferred
his political affiliation and the challenge is not withdrawn, one
of the judges shall tender to him the following oath: ‘You do
solemnly swear (or affirm) that you have in good faith changed
your party affiliation to and desire to be a member of the
.................. party.” And if he takes such oath he shall
thereupon be given a ticket of such political party and the
clerks of the primary election shall change his enrollment of
party affiliation aeccordingly.’’

In my judgment one whose party affiliation has already been re-
corded may, by taking the prescribed oath set forth above, change
his party affiliation on primary election day. See, Jones vs. Fisher,
137 N. W., at 941.

Yours truly,
! C. A. RoBBINS,
Assistant Attorney General.

EvrecTioNs—SPECIAL HELD IN CoNNECTION WiTH PRiMARY—HOURS
FOrR VoriNg.—Where special election is held in connection with
primary the fact that the hours for voting are not the same as
provided for' under general election laws does not invalidate
election. »>

June 12, 1914.
FreD JENSEN, County Attorney, '
Spencer, Iowa.

DE‘AR Sir: In yours of the 12th instant, addressed to the attor-
ney general, your first question is whether or not when a special
election matter is submitted at the primary election and the polls
are kept open only during the hours required by the primary elec-
tion law and not as required by the general election law such elec-
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tion would be valid in so far as the special election feature is con-
cerned. {

In my judgment this question should be answered in the affirm-
ative. The general election law requires the polls to be open be-
tween the hours of eight o’clock in the forenoon and seven o’clock
in the evening, whereas the primary election law requires the polls
to be open from nine o’clock a. m. to eight o’clock p. m., except in
cases Where registration is required, and.in each instance the polls
are to open earlier.

‘‘The provision of a statute as to the time of opening and
‘closing the polls is so far directory that an irregularity in this
respect which does not deprive a legal voter of his vote or ad-
mit a disqualified person to vote will not vitiate the election.’’

15 Cye, p. 364, and cases cited.

In an Ohio case cited on this page it will be observed that the polls
were closed one hour at noon and it was held not to invalidate the
election; and in the Florida case cited on the same page there was
a delay of less than one hour in opening the polls and only one per-
son was prevented from voting by reason of such delay and it is
not shown that such vote would have changed the result, and it
was held that the election was valid.

In your case the length of time the polls were open was the same,
the opening time being one hour later, and the closing time one
hour later. Hence I am of the opinion that this was a sufficient
compliance with the law even though the general election hours
govern rather than those of the primary election.

‘With reference to your second question will say that in my judg-
ment there should have been an order of the board of supervisors
appointing primary election judges, judges of the special election.
However, if they performed the duties, they were de facto officers
and their action would be legal.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.




178 REPORT OF THE ATTORNEY GENERAL

Carrron ExTENsioN—SALE oF Houses Removep From rtaHE EX-
TENSION Prar.—State may sell houses removed to other loca-
tions together with the lots they occupy.

July 14, 1914
Exzcurive CounNciw,
Statehouse.

GENTLEMEN: Replying to yours of the 14th instant concerning
the authority of the executive council to remove houses belonging
to the state and situated in the so-called Capitol Extension ground
to other lands owned by the state and directed to be sold by the
same act will say that this department concurs with the view ex-
pressed in your letter to the effect that section 6 of the act confers
upon the executive council the power to so remove said buildings
and to sell the same together with the lots to which they are re-
moved that being a disposition of the same within the meaning of
said section 6.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

ScrnooLs—TRrREASURER—DEPosIT oF Funps 1IN Bank.~—Treasurer
selects bank; board passes only on sufficiency of bond.

July 18, 1914,
C. Suvruivan, Cashier,
Cherokee, Towa.

Dear Sik: Replying to yours of the 16th instant, addressed to
the attorney general, will say that by chapter 247, acts of the thirty-
fifth general assembly it is made the duty of the treasurer of each
school district to deposit all funds in his hands as such treasurer
in some bank or banks in the state at interest at the rate of at least

2% per annum on 909 of the daily balances payable at the end of
each month, all of which shall acerue to the benefit of the contingent
fund of such school corporation; ‘‘but before such deposit is made
such bank shall file a bond with sureties to be approved by the
treasurer and the board of directors of such corporation in double
the amount deposited.’’

In my judgment the treasurer has the right to select the bank in
which the deposit is to he made, and the hoard of directors primar-
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ily have nothing to do with the question of where the funds should
be deposited. However, the bond must be approved by the board
as well as by the treasurer. Until a bond has been filed and ap-
proved by both treasurer and the board the treasurer is account-
able for the funds and may keep or deposit the same wherever he
sees fit.

Yours truly,
C. A. RoBBINS,

Assistant Attorney General.

DRAINAGE—ASSESSMENT OF Cost—AMOoUNT THAT MAY BE As-
SESSED AGAINST LAND—LAND OWNED BY STATE—RULE IN SUCH
(CASES.

July 23, 1914.

Execurive COUNCIL,

Statehouse.

GENTLEMEN: In yours of the 23d ultimo you call attention to
the fact that an assessment of $70 per acre has been levied against
the land in Eagle Lake, Kossuth county, presumably to cover the
cost of some drainage system, and that the amount of the assess-
ment equals the value of the land, and your question, briefly stated,
is whether or not an assessment which amounts to a confiscation of
the entire value of the property is lawful.

There seems to be no question about the power to create a lia-
bility against the property. In some states it is held that this is
the extent of the power and that even where the land is held by an
individual he cannot he rendered liable personally for the assess-
ment, but that the extent of liability would be to exhaust the prop-
erty. See, Ivanhoe vs. Enterprise, 29 Oreg. 245; 35 L, R. A. 58,
Notes IIT and IV. However, there are some authorities that go
further and hold that the owner of the land may also be held per-
sonally liable and that he is liable for any deficiency remaining un-
satisfied after exhausting the property. See Note V, same case. Of
course where the property is held by the state in its sovereign ca-
pacity it is exempt from such assessment. For instance, where it
was sought to assess the cost of sewer against the eapitol square and
this right was denied. See Polk County vs. State, 69 Iowa, 24.
However, I assume that the lands in controversy are held by the
state with a view to investment or profit and that the rule adopted
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in the case of Siouz City vs. Independent ‘School Dist., 55 Iowa
150, where the taxes were sustained would apply. See also Madiso;;
County vs. Winterset, 145 N. W., 492, wherein it was held that a
part of the cost of paving the public square abutting upon the
courthouse grounds was properly chargeable to the county.

Occasionally it is provided by statute that the cost of publiec im-
provement shall not exceed a certain percentage of the entire value
of the property benefited, but in the absence of such a statute I
am of the opinion that where the property is liable to assessment
at all an assessment may be levied equaling the entire value of the
property.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

RALROAD CoMMISSION—EXPENSE OF PriNTING BRIEFS 1N INTER-
STATE AND INTRASTATE CASES—FRrROM WHAT FUNDS PAID,

July 23, 1914.
Execvrive Councir,
Statehouse.

GENTLEMEN : Replying to yours of the 14th instant will say that
the fund created by chapter 334, acts of the thirty-fifth general as-
sembly is the primary fund from which to pay the expenses of the
railroad commission in preparing and submitting cases to the Inter-
state Commerce Commission when involving interstate rates and
services affecting Towa, and to investigate and prepare cases affect-
ing Towa intrastate rates and services.

As to whether or not the briefs referred to in your letter would
properly fall within the term ‘“‘preparing and submitting cases’’
or ‘“‘investigating and preparing cases’ as stated in the section is
the real question. In my judgment they might properly be paid
for from this fund, and in cases where the state or any of its de-
partments was a party, either as plaintiff or defendant, then the
briefs in such cases might be paid by the council under chapter 2
of the acts of the thirty-fourth general assembly as amended by
chapter 11 of the acts of the thirty-fifth general assembly. How-
ever, it will be observed that under this provision ‘‘the executive
council of the state of Towa is hereby authorized to pay any costs
taxed,”’ ete. This would indicate that the council should exercise

REPORT OF THE ATTORNEY GENERAL 181

a discretion in the matter and that it might not be required to pay
from this fund all such costs that might be taxed in any given mat-
ter. Hence, I am of the opinion that the council might pay for the
briefs in question from either of these funds in its discretion and
might also pay the same from the general revenues of the state.

Yours truly,
C. A. RoBBINS,

Assistant Attorney General.

Crries AND TowNsS—EMPLOYMENT OF AGENTS—COMPENSATION.—
Cities and towns have the right to employ persons to perform
certain enumerated duties for them and the mayor has no right
to refuse to sign a warrant for the compensation of such agent.

August 22, 1914,

J. W. KripELBAUGH, City Solicitor,
Chariton, Towa.

DEAR Sir: In yours of the 12th instant, after reciting the facts
showing the employment of one Frank C. Larimer as manager, and
after setting out a portion of the resolution by virtue of which he
was employed, and after detailing some of his duties under said
employment, you propound the following question, ‘‘Is the employ-
ment of Larimer legal?’’

In my judgment the question should be answered in the affirm-
ative. A city has the power to employ agents and servants to as-
sist in the transaction of its business. See, 28 Cye, 588 ; Stewart vs.
City of Council Bluffs, 58 Towa, 642; also Hathaway vs. City of Des
Moines, 97 Towa, 333. w

In my judgment, however, such an agent or employe would only
have authority over such matters as are especially enumerated or
delegated to him either at the time or after the time of his employ-
ment. In other words, the city is without authority to delegate to
him any general powers.

Your second question is, ‘‘Does the mayor have the right to re-
fuse to sign a warrant for payment of his wage, the bill having
been allowed by the council ?”’

On the assumption that the bill covers only services rendered by
the claimant under the direction of the council and does not in-
clude matters which the claimant assumed to do without the direc-
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tion of the counecil this question should be answered in the nega
tive. | ;

For your information I may say that on July 22, J. C. Seward
your mayor, propounded the following question : ’

““Our city council elected a man as city manager to take over
the general affairs of our city and same was done by resolution
and not by ordinance, and under said resolution fixed his salary
at $100.00 per month and did not state out of what fund it was
to be paid. I want to know if the council have to make said
salary by ordinance in order to he legal and if T as mayor
should sign order for payment of money out of general fund
would T not be liable for so doing.”’

To which on the 23d of J uly I replied as follows

_ “Replying to yours of the 224 instant will say that if your
city has adop‘tedv the commission plan of government then it
may employ the services of a general agent, otherwise not.’’

Fro.m his statement of the matter I was led to believe that the
.counc1l had assumed to appoint a general manager within the mean-
ing of the law conferring this power upon commission plan ecities
and hence the answer given. While it would clearly be within the
power of the city to employ one man to do several items of work yet
I am at a loss to know where a man niight be found who would be
an expert in all lines and hence qualified to oversee all branches of
the city’s business.

Yours truly,
C. A. RoBBINs,
Assistant Attorney General.

ELEcTRIC CURRENT—TRANSMISSION Lines—ERecTION OF ALONG
Hicaways axp Across PusLic LaNDS AND STREAMS.—Grant
o.f authority by supervisors or railway commission dis-
tinguished. '

H. W, Wacxss, August 25, 1914,

Care Engineering Experiment Station,
Ames, Towa.

DEARr Sir: Replying to yours of the 24th instant will say that
chapter 94, acts of the thirty-third general assembly, gives the
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county supervisors the right to grant the use of public highways
for transmiss