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REPORT OF THE ATTORNEY GENERAL. 

To the Honorable Geo. W. Clarke, 

Governor of Iow:a : 

STATE OF IOWA, 
Department of Jnstice, 

Des 111oines. 

Pursuant to the provisions of Chapter 9, acts of the Thirty
third General Assembly, I hereby submit to you a report of the 
business transacted by the attorney general during the years 1913 
and 1914. 

As the work of the department has so greatly multiplied and 
the number of opinions increased, only such opinions as cover new 
questions and as are thought to be necessary in order to advise 
the several state departments and the several local officers, are 
included in this report. 

In addition to acting as adviser and counsellor for the several 
state departments, the attention of the department of justice· dur
in(l" the last biennial period has been almost continuously occupied 
in the matter of trying eonstitutional questions in the state and 
federal courts, and in the enforcement of the law. 

CONSTITUTIONAL CASES. 

During this biennial period cases testing the constitutionality 
of the following laws have been submitted in the supreme and 
federal courts: workmen's compensation act; the law giving the 
railroad commissioners supervision of the railway companies; capi
tol extension act; blue sky law ; r ed light law; teachers' .minimum 
wage; automobile r egistration law; ice cream standard of the pure 
food law; vasectomy law. 

These cases have been contested with all the energy, skill and 
industry that money could buy. Not only the ablest lawyers in 
Iowa have been secured but in two of the cases very able lawyers 
from both New York and Chic·ago appeared for the plaintiffs. The 
state, however, has been successful in the suit involving the capi
tol ext ension act, teachers' minimum wage, automobile registra
tion law and the ice cream standard ~'f the pure food law in our su
preme court. The cases involving the constitutionality of the reil 
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light injunction an d abatement law and the blue sky law were 
submitted to our supreme court, one in December 10, 1913, an·d 
the other April 8, 1914. No opinions, however, have yet been 
handed down. 

The case involving the constitutionality of the workmen 's 
compensation law was submitted in the federal court and a de
cision r endered in favor of th e state. 

'l'h e case testing the constitutionality of the vasectomy law 
was submitted in the f ederal comt but the attorney general in 
that case conceded that an injunction should be granted. The ' 
law in its present form is so arbitrary and unreasonable that the 
department of justice refused to make a defense. 

THE BLUE SKY LAW. 

The case involving the constitutionality of the blue sky law 
was submitted in the federal court and originally held valid by 
~u.dge ~l(cPherson. Later , upon an application for a temporary 
mJunctwn before Judges Smith, McPherson and Pollock, it was 
held that the act offended against the commerce clause of the fed
eral constitution . 

At a conference of the attorneys general of the United States 
it was agreed that the Iowa law was the strongest statute which 
had passed in the several states, and therefore it was recom
mended that the decision of Judges McPherson, Pollock and Smith 
be appealed from. Accordingly the appeal has been perfected be
fore the supreme court of the United States. It was decided how-. . ' 
ever, m v1ew of the experience in the submission of the Iowa and 
Michigan cases in the supreme and federal courts, and the Ar
kansas statute before the Arkansas courts, that a new bill should 
be drafted. 

The National Asso<;.iation of Attorneys General appointed 
Attorney General Grant F ellows of Michigan, the Attorney Gen
eral of low·a and Attorney General '.Moose .of Arkansas to draft a 
new bill. The commission has made its report and prepared a bill 
which will be r ecommended in this and in a number of the other 
states to the next legislatur es. 

The new bill is well indicated by its title. It is designated an 
inspection law for the purpose of preventing fraud in the sale of 
stocks, bonds and other securities. It is attempted by said act to 
accomplish this and no more; that is to say, it is attempted to pro-
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teet the people against fraud but not unduly interfere with the 
private business of investment companies in the sale of stocks 
bonds and ·other securities in the state of Iowa. 

'l'HE Mll•W-ci.UKEE CASE. 

Another constitutiona l case of great importance is the case of 
the Chicago, Milwaukee and St. Paul Railway Company vs. The 
State of Iowa. This case involved the constitutional right of the 
board of railroad commissioners to r equire transportation com
panies to accept carload lots for points within the state wher e the 
cars of merchandise originat ed in a point outside the state. This 
case was submitted to th e supreme court of the United States and 
oral argument made on behalf of the railway company and by the 
attorney general on behalf of the stat e, and a decision rendered 
April 13, 1914, sustainin g the valillity of the law and upholding 
the contentions of the state. 'rhis was of special value to the job
hers of the state and the wholesa le merchants who do business in 
carload lots by following the re-consignment method. 

It goes witllout saying that the sustaining of the const itution
ali ty of the acts of the legislature, unless wholly arbitrary and 
clearly unconstltutionai, is of paramount importance; otherwise, 
th e work of the general assembly would come to naught. 

T HE ECONOMIC VALUE OF L AW' ENFOR CE MENT. 

The matter of the enfor cement of ' the law has occupied a 
large part of the attention of the department of justice. Law 
enfor cement is alwa ys of very great importance. 

The supervisors of this state, according to the r eports made 
by the state examiners are now spending over twenty million dol
lars per annum. Notwithstanding this very large sum of money 
expended, we found unusually lax business methods. We found 
that the law was violated both in letter and spirit in :everal of 
the colmties of the state. 'rhe examination thus far made incli· 
cates in the several counties of the state a shortage of $400,000, a 
part of which has been r eturned but a considerable portion of 
which will never be r eturned to the colmty treasury due to the 
fact that a number of officers responsib le for the shortage are 
dead, some have left the state, a large number are now out of busi
ness and the statute of li;11itation s will be a bar to the coll ection 

· of a large part of th e a.monnt. 
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A number of removal suits have been instituted. In several 
instances, however, resignations were handed in before ·any peti .. 
tions were filed: one suit is now p.ending. In each instance thus 
far the state has been successful. The indirect r esult is of more 
importance than the direct r esult. Not only in the cotmties where 
prosecutions have either been threatened or instituted has there 
been a change in business methods, but the mer e activity of the 
department has caused a change of methods in a large number of 
other counties. 

Since the r emoval bill was passed, twenty-four office es have 
either been ousted or r esigned to avoid prosecution. This includes 
mayors, supervisors, sheriffs, marshals and chiefs of police. 

'l'he removal bill should be a~ended making it applicable to 
all city, county and township officers, elective or appointive. No 
r eason can be offer ed why the r emoval bill should apply to a lim
ited number of city and county officers but not apply to the r e
maining number . 

Th e general assembly of Massachu set ts in 1913 followed Iowa 
in giving the attorney general of th e sta te additional powers in 
th e matter of th e enforcement of th e law and th e. super vision of 
local ofncers. This is in lin e with th e best thou ght of th e time. It 
has come to be r ecognized · th at since th e state by its gen eral as
sembly has authority to enact laws bindin g upon all the people, 
and through the supreme and inferior courts interprets th e laws 
binding upon all th e peopl e, th at it should al so have the means of 
enforcing th e law in every part of the state. 

,'PF.GJAJ , AGENTS. 

In order , ho\rev• ·r , thn t thi , may be full y accomplished, the 
department of ju tice $ol10uld hav<· authority to appoint special 
ao-ents to invest igate violations of the law both of a social and 
economic nature in eyery pnrt of the state. Th ese special agents 
should have th e same authority to make arrests as local ofncers 
and should have the co-operH tion of all peace officers in th e matter 
of making arrests and the enfor cement of the law. 

REFOI~M JN COTi RT P ROCEDU RE. 

In order that justice may -be accomplished and effi ci:ency se
cured, we not only n eed special agents for the purpose of secur
ing eviden ce upon which to base convi ctions, but a change in our 
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criminal pr ocedure. I ther efore r enew my r ecommendations made 
in the last biennial eeport, viz: that the legislature of this state 
pass a law similar to th e Wisconsin law and the proposed amend
ment to the constitution of California providing in substance· that 
no judgment shall be reverserl or set aside or new trial granted in 
any action or proceeding, civil or criminal, on the. ground of mis
direction of the jury, or th e improper admission of evidence, or 
for any error as to any matter of pleading or procedure, unless af
ter an examination of the entire cause, including the evidence, the 
court shall be of the opinion that th e error complained of has r e
sulted in the miscarriage of just ice. This in substance has been 
th e law of England for a number of years, and the· American Bar 
Association at its last meeting held in Washington, D. C. in 1914, 
recommended that legislation of a similar nature be placed upon 
th e statute books of every state in the Union. 

The importance of this is made evident when we consider that 
for the biennial period ending· ~Ta1mary 1, 1915, 94 new criminal 
cases were appealed in this sta te ; 99 were disposed of by our su
preme court of which number J 4 have been r eversed upon defend
ants' appeal and four r eversed upon the appeal of the state. Dur
ing the same period of time in Wisconsin with over 100,000 more 
population, with larger cities and open saloons, only 21 criminal 
cases have been appealed and only one case r eversed. 

INSANITY. 

I also r enew my r ecommendation made in the previous bien
nial repor t wi th r efer ence to procedure in the even t that insanity 
is set up as a defense for crime. The imp.ortance of this recom
mendation is shown by the case of State vs. Kelley. Kelley was 
charged with th e killing of two persons and indicted for murder 
in the first degree. Insanity due to drunkenness was set up as a 
defense .. The jury did not bring in a verdict of guilty of murder 
but brought in a verdict of guilty of manslaughter and answered 
a special-interrogatory saying that Kelley was insane at the time 
of the commission of the offense. The case was reversed by our 
supreme court and Kelley is now running at large. 

The insanity defense operates not only as a miscarriage of 
justice in Iowa but elsewhere. The attorneys general of several 
states are directing the attention of the governors and the legisla
tures to the evils of the present system. The attorney general of 
Alabama in his r ecent report strongly recommends a change in 
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the present law. England satisfactorily disposed of the question 
as early as 1883 in what is known as the Lunatics Act. 

THT!J MASSACHUSET'rS LAW. 

Massachusetts in 1909 passed a law which is in substance th~ 
same as that of ·England and provides as follows: 

. '' If a perso~ who is indicted for murder or manslaughter is ac
q~Itted by the Jury by r eason of insanity, the court shall order 
him to b~ committed to a state hospital for the insane during his 
n~turallife, ~nd he may be discharged therefrom by the governor, 
With the adviee and consent of the council, when he IS satisfied 
after &n investigation by the state board of insanity that such per
son may be discharged without danger to others.'' Acts of Massa
chusetts, 1909, chapt er 504, section 104, page 711. 

Undoubtedly ther e can be no objection to r equiring a jury 
:Vherever the defense of insanity is set up to make a special find
mg (1st) as to whether the offense was committed by the defend
ant; and (2d) as to his insanity. If insane, he should be con
mitted to the asylum not as a means of punishment but as a means 
of treatment and protection to society durin()' the r emainder of his 
n~tural life, to be r eleased only by the ex:cutive or some other 
trib?nal specially .constituted for that purpose, an d then only af
t er It was affirmatively shown that no danger to society would r e- · 
sult from his release. ' 

Under our present law if he is insane at the time of trial the 
tr~al. is p.ostponed and defendant is sent to the hospital for' the 
~rn~mal ~sane at Anamosa to r emain until his sanity is r estored 
before l~e Is p~t on trial. If, however , he r emains a few years it is 
almost Impossible to secure a conviction because of the death or 
r~moval of witnesses; but if it is alleged that he was insane at' the 
~Ime of the off~nse but ~ow sane, there is nothing to prevent the 
J~rors fr~m usmg this as an excuse for verdicts of acquittal not
~nthstandmg that the probabilities of his committing other crimes 
In the future ar e very great. 

SECOND TRIAL. 

In a number of states where a defendant is placed on trial for 
murder in the first degree and is found guilty of some lesser of
fense, if he appeals to the supreme court and the case is reversed 
he can again be placed upon trial for the highest offense charged 
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in the indictment. Under the decisions of our court this may not 
be done. The r esult is that defendants are encouraged to gamble 
upon what the supreme court will do. They have everything to 
gain and nothing to lose by prolonging the litigation. This should 
be remedied if necessary by constitutional amendment. 

If the defendant fails or r efuses to testify, the county attor· 
ney should be permitted to comment upon this fact. 

SENATOR ROOT. 

The demand for r eform in court procedure is not limited to 
persons of radical tendencies. The American Bar Association 
went on r ecord in a clear and positive way favoring a change and 
Senator Root in his gr eat address made one of the strongest in
dictments against our present system which has been made by any 
public official of high standing in the United States. Discussing 
the question of trial practice he said : 

''Our trial practice in the admission and exclusion of evi
dence does not agree with the common sense, the experience· or 
the instincts of any intelligent layman in the country. As a con
sequence, while we are aiming to exclude matters which our rules 
declare to be incompetent, or irrelevant or immaterial, we are 
frequently also excluding the truth. The American man is intensely 
pmctical and direct in his methods. Arner-ican procedure ought t6 
follow as closely as possib'le the methods of thottght and action of 
A merican farm ers and bttsiness men." , 

THE J AIL SYSTEM. 

If our court procedure is to square itself with th e modern 
methods of thought and• action, it will be necessary to r evolution· 
ize our present method of punishment. The theory of vindictive 
punishment has no place in any system of penal r eform. What is 
n ecessary is to quarantine the offender to tile end that society may 
be protected and give him a sufficient amount of discipline until 
he can become a self-supporting citizen. H e must right the wrong 
in so far as possible. The whol e jail system should therefore be 
revolutionized by the abolishment of the city and county jail ex
cept as a means of detention awaiting trial, and there should be 
substituted custodial farms conveniently located so as to heiit ac
commodate every section of the state. 
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F'or · the details of the plan see the r eport of the committee 
submitted to the governor on May 25, 1912. If in addition to these 
recommendations appeals to the supreme court should be limited 
to $250 or in excess thereof, unless a constitutional question or a 
question involving real estate was at issue, litigation would be 
very much lessened, justice would be very greatly promoted and the 
?irect and indirect benefits to the parties concerned and the people 
m general would be very great. 

TRUSTS AND MONOPOLIES. 

We now have a criminal law upon our statute books relating 
to trusts and monopolies but no civil remedy. The legislature 
should therefore pass what was known as the Miller or Francis 
bill at the last general assembly giving the state the injunctive 
method of dealing with trusts and monopolies. It should also 
pass a law similar to that on the statute books of Missouri giving 
the state a civil remedy of investigation instead of limiting the 
state to the criminal method by the grand jury. 

AMENDMENT TO R"()IAD L AW. 

The Thirty-fifth General Assembly specifically provided that 
the attorney general should be the ·counsellor and advisor for the 
state highway commission . . Our work with the highway commis
sion shows splendid results to have been accomplished under the 
new road law in so far as grading, permanent bridges and cul
verts and draining is concerned but systematic dragging has not 
been obtained and in my judgment will not be obtained under the 
present system. 'l'he recommendations ·of the highway commis
sion for a patrol system of dragging shoUld therefo:r:e be adopted. 

ABOLISHING SUPERVISOR DISTRICTS. 

Our investigation sh~ws that the law authorizing supervisors 
to be elected under the district plan has a tendency to produce 
evil results. Therefore supervisor districts should be abolished 
and all supervisors elected at large. Sooner or later some general 
assembly will place county government upon a nonpartisan basis. 
Supervisors will be elected at large, will give their entire time 
and attention to the duties of the office, be paid a sufficient salary, 
appoint all the clerical help and actually supervise the entire busi
ness of the county. 
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&TATE AND SAVINGS BANKS SHOULD HAVE AUTHORITY TO BECOME 
MEMBERS OF FEDERAL RESERVE BANKS. 

The attorney general was early called up·on to give an opinion 
as to whether state and savings banks were authorized to become 
membe;·s of the f ederal r eserve banks. The opinion has been re
served. In order to remove the question beyond controversy,_ the 
general assembly should expressly authorize s~ate and savmgs 
banks to become member · of the reserve banks m .order that our 
state banking act may harmonize with the federal currency act. 

HABI'J.' FORMING DRUGS. 

Much has been r ecently sa id concerning the evils of habit 
forming drugs. Our statute now prohibits the sale of cocaine and 
all of its derivatives; provides that it shall not be ·sold except. up
on the original written prescription of a regi~tered p~ysic1an ; 

that the first offenders may be prosecuted und er mformatwn; that 
a second offense is indictable; especially en joins upon peace ~ffi

cers and county attorneys the enforcement of the act; druggists 
found guilty may have their crrtificates to practice pharmacy r e
vok ed by the commission. However, th~ law_ m_ay b~ strengthened 
in the following particulars: 'l'he r eel ll gh~ ITIJunction a~d ~bate
ment bill should be amended making a nmsance any bmldmg or 
place wher ein is sold o~· unla-wfully kept ~ny opi~m, cocaine or 
any derivative of said drugs or other habi_t _formmg dr~gs, and 
subject to abatement under the same conditions as r eqmred for 
the abatement of a bouse of assignati0n or the abatement of a 
liquor nuisance with the same right to a ~er~nanent and t emporary 
injunction against the owner of the bmldmg, the persons con
cerned or engaged in the making of the illegal sales as now o?
tain aO'ainst pe1·sons operating a liquo;r nuisance or a house of Ill 
fame . "'Any physician who wrongfully prescribes to any person 
any habit forming drug :;hould be held to be guilty of _unprofes
sional conduct and the board of health should be r equired upon 
hearing to cancel the certificate of any such physicia~ , and should 
likewise be authorized and directed to cancel the cert1ficate of any 
physician who is ltimself addicted t o th e use of habit forming 
cb·ugs. 

Physicians should also be rec1uired to keep a record of evexy 
prescription and file a copy with the state board of h_ea~th and a 
duplicate carbon cbpy with the state pharmacy commission. ~he 

, tate pharmacy commission should also have both the authonty 
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and better fa~ilities £01: making inspection of the stock of drugs 
and tb~ quantity of habit formi.ng drugs kept by such pharm· . . 
to see If the law requiring reports to be accurately kep.t has ... be~: 
~bs:rved. Every p er on making sales should be required to obtain 
a !Jce~s~ from_ the state pharmacy commission to the end that the 
commisswn vl'lll have an accurate list of th b . f 
d 1· · . · e num er o persons 

ea mg m such habit forming drugs. A strict account should be 
made of the total amount r eceived and the total amount sold 
and a r ep ort made to the pharmacy commission I dd't· h 

· · n a I 10n t e 
possession~ except as prescribed by law, should be evidence that 
the same Is kept for illegal purposes. 

Th e la"':s of b~th Ne_w York and Massachusetts are considered 
mod.ellaws m clP.almg With and r eo·ulatin"' tll d' .t. f h 
hab· f · o o e Isposi IOn o t ese 

tt or~mg drug~, but I am persuaded that the additional rec-
ombmendatwns herem made will be n ecessary if the r egulation 
to e thoroughly effective. Is 

LIMI'l'ING TIME OF APPEAL IN CRIMINAL CASES. 

. The time of appeal in criminal cases should be reduced f, 
six to thre e months. IOm 

INDETERMINATE SENTEKCE LAW. 

AI~ indeter~inate sentence hill similar to the Heald bill intro
duced m the Thirty-fifth General Assembly should be passed a d 
th ere s1Iould al. ·o be a limite([ indeterminate sentence l f ~ 
demeanants. . a w or mis-

The questi on of tlt e r epeater or r ecidivist will b l 
until w . . . never e so ved 
d e come 1o some form of mdeterminate sentence law for mis-

emeanants as well as felons. Until we have an up to dat , -
formatoey for women with some form of indeterminate sen;e::e 
law we shall never solve the social evil Tl . b 

· 1e pums ment of the 
women of the street by either a fin e or jail sentence onl 
gravates the offense. • Y ag-

DELAY IN RECEIVING JOWA REPORTS. 

, Much co~plaint has been made by the bench and b . 
~o the delay_ m r eceiving the Iowa Reports. Immediatel;rp~:::~ 
mg _the receipt of the las: ~olumes of the Reports a few days a o 
th~r e were about 1~5 crimmal cases which had been decided~ ' 
o~r supreme court smce the publication of the last Report It Y 
>nthout saying that lawyers who depend upon th e Iowa. Re !~~s 
who do not take the Northwestern Reports, have no mea!:s of 

l, .... 
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knowing· what our supreme court is actually deciding, and hence 
ny cases may be brought under an erroneous conception of the 

law. 
It should be said in justice to the r eporter whose term of of

fice expired January 1; 1915, that the delay was not caused by 
his negligence but due to the fault of the publishing company. 
The contract with the present publishing company should there
fore be cancelled and let to some responsible publishing company 
who will furnish the Reports promptly upon the r eceipt of the 
necessary copy for a volume of the Reports. It would be well if 
the whole matter was placed under the charge of the supreme 
court giving the supreme court ample authority to protect the in
terest of the state_ 

CHIROPRACTORS. 

Complaints are frequently made to the 'department concern. 
ing the practice of chiropractors in the several communities in the 
state. There are at least three chiropractic schools in the state 
of Iowa and there are probably several thousand chiropractors 
engaged in the practice in this state. In my opinion they should 
be recognized in the medical practice act with a r equirement that 
they shall have the same preliminary education and the same 
knowledge of anatomy and other :fundamental subjects required 
of osteopaths. 

During the biennial period 72 new civil ca es have been in
stituted. Fifty-two of the civil cases pending at the beginning 
of the term have been disposed of a~cl 36 of the new cases making 
a total of 88 civil cases disposed of Lluring the term. This with 
th e 99 criminal cases makes a total of 187 cases disp osed of during 
this biennial period. This does not represent a number of cases 
in various parts of the state where the attorney general or one 
of his assistants. co-operated with the county attorney either m 
some criminal or civil case affecting the inter es t of the state. 

SU~OIARJZJNG OUH CONCLUSIONS, WE RECO~DfEN1) : 

First. The passage of a law similar to the proposed amend
ment to the constitution of California, the Wisconsin law, the 
law of England and that r ecommended by the American Bar 
Association, providing that ·no judgment shall be reversed or set 
aside or new trial granted in any action, civil or criminal, unless 
it shall affirmatively appear that the error complaine l of has 
r esulted in a miscarriag·e of justice. 

2 
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Second. A law similar to that of E .1 providing that when insa 't . ng and and Massachusetts 
nal case the jury shall b m y IS. urdged as a defense in any crimi-

e reqmre to bring . . 
showing (a) as to whether th d f m a speCJal verdict 
and (b) as to his insan't e d e en~a~t committed the offense 
swered in the afil rmative \~' ~n f p~·ov1dmg that if both are an
insane hospital for life l l e e len ant shall be committed to the 

m ess r e eased by the t' 
or s~me specially desigi1ated tribunal. ex ecu Ive authority 

Third. An amendment to th J . . 
torney to comment upon tl tt~ t aw permitting the coun ty a t-
~vent the defendant does ~ eb a 1 ude o! th e defendant in th e 

no ecome a witness in his own behalf 
Fourth. Limiting the time of . . . . 

lix to three months. appeal 111 erunmal cases from 

Fif th. Limiting appeals · .. 1 t . In CIV1 cases unl ess the amount iu 
!On rover sy IS $250 or in ex cess thereof 

Sixth. Th e indetermin t . 
ted indet . . a e sentence la·w f or felons and a Iim-

ermmate sentence law f or misd emeanants. 

Seventh. Th e law should be so a . 
n verdict of guilty for a le . ff mended th at m th e even t 
indictment is fo und and a . sts~Il o. ense than that n amed in the 

. I e u a IS "'ranted t l d f 
agam be placed upon trial f . th 1 . ~ l ' Ie e end ant could 
indi ctment. OI . e u g Ies t offense charged in the 

Eighth A · . . . . . ppomtment of special agents - to :f mfr actions of the law with the same pow . 
,o mak e arrests. er 

secure evidence 
as loca 1 officer s 

. . Ninth. The abolishment of th e j ail syst 
todi~l f arms conveniently located to em substituting cus-
nectwns of the state. ace om mod ate t he various 

'l'enth. 1'be e. ta bhshment of a woman ' .. { . 
to r eceive women O'lliltv a ~' lll ·s ~ , s 1 e or matory eqmpped 

. • "' ·' • J . Ctcmed nor fiS well th mrttmg f elony. · < · as ose com-

El eventh. An amendment to . . . 
sta te the injunctive r emedy si 'l ~l~I anti-tr ~l st laws giving t11e 
introduced in the thirty-fift1 m1 31 l o the M:rll er OJ' Francis bill 
to a statute of Missouri pro:idg~nera ~s_s1embly, and a law similar 

m g a CIV1 r emedy f . t" . 
as well as th e criminal . d . o mves 1gatwn 

gran Jury method. 

Twelfth. The r epeal and r e-enactm 
similar to t hat prepared by tl : ~nt of the blue sky law 

. 1e commJssw n of attorneys g·eneral 
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appointed by the National Association of Attorneys Gen eral for 
the purpose of drafting a mod el law. 

Thirteenth. An amendment to the r emoval law making it 
apply to all city, township and county officers, elective or ap
pointive. 

Fourteenth . An amendment to the road law in harmony 
with the r ecommendation of the highway commission providing 
th e patrol system to secure the dragging of" roads. 

Fifteenth. The abolition of supervisor districts and pro
viding for the election of all supervisors at large. 

Sixteenth. Amending the banking act giving state and sav
ings banks the authority to become members of the Federal Re
serve Banks. 

Seventeenth . The amendment to the law !·elating to habit 
forming drugs. 

Eighteenth. Th e cancellation of the present contract for 
the publication of the Iowa r eports and the letting of a new 
contract and placing the matter under the supervision of the 
supreme court. 

Nineteenth. Amendment to the Medical Practice Act recog
nizing chiropractors, and r equiring the same standards as now 
required of osteopaths. 

The work of each general assembly adds to the work of the 
department of justice. The Thirty-fifth General Assembly express
ly made the attorney general the legar adviser of the highway com
mission and the passage of the workmen's compensation act also r e
quires a ver y large part of the services of one of the assistants. In 
a number of s tates special attorneys are employed at twice the 
salary paid the assistants in this office as special counsel to the 
workmen 's compensalion commission . . 

W e have a very capable and efficient office force. Mr. Fletcher , 
Mr. Robbins, Mr . Sampson and Mr. Rankin are all well equipped 
for the lines of work assigned to them and each have practiced 

· law for a period of f rom ten to twenty-five years. Miss Gilpin, 
law clerk and stenographer , is acquainted with every detail of the 
office and Miss McNall and lVIrs. Shipley are capable, experienced · 
stenographers. 

Respectfully submitted , 
GEORGE CossoN, 

Attorney General of Iowa. 
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The following is a list of criminal cases submitted to the supreme court, and also rehearings asked dur· 
ing the years 1913 and 1914 and the final disposition of the cases : 

Title of Case County 

State v. Andrews, C. C., Ap pellee . . . . . Clinton ... .... . . 
Sta t e v. Ayers, Manly, Appellant . .. . . Davis . ..... . . .. . 
State v. Beck er, H arry, Appellant ... . J ackson .. . ..... . 
State v. Beeson, Genour, Appellant. . . Linn ..... . .... . 
State v. Blake, James, Appellant. .... . Guthrie . ... .... . 
State v. Boggs, E. A., Appellant . . . . . . Grundy .. .. .. . . . 

Decisions 

Affirmed Nov. 5, 1914 . . . . . 
Affirmed F eb. 12, 1914 . . .. . 
Reversed March 10, 1913 . . . 
Affirmed Nov. 22, l 913 .. . . 
Dismissed Dec. 29, 1914 . . . 
Affir med June 23, 1914 . . . . 

(P etition for r eh earing 
overruled Nov. 5, 1914.) 

Affirmed Jan. 14, 1913 .. .. 

Offense 

Incest. 
Assault with intent to commit rape. 
Robbery. 
Murder. 
Assault with intent to murder. 
Larceny by embezzlement. 

Murder . State v. Buford, John, Appellant . . . . ·1 Monroe ... . . ... . 
State v. Burns, James, et al, A~pel-

lants . . ......... . . . .. .. . .... .. . ... Luca s .-. . .. . . .. .. 1 Affirmed F eb. 18, 1913 . . .. 1 Br eakin g and entering. 
State v. Chicago, Great Western Rail-

road Company, Appellant. ... . .... . . I Chickasaw ... . . . 

State v. Christopher , Louis, Appellant. 
Sta te v. Clark, J ames, Appellant . .. . . . 

Dubuque . . ..... . 
Polk .. .' . . . .. .. . . 

State v. Clark, W. J ., Appellant . . . . . . Bremer ... . . . .. . 
State v. Clark, W. J., Appellant. ... . . Bremer .. . . . . .. . 
State v. Coch er ell, Curtis, et al, Ap-

pellants .. . .. . ... ... . . . .... . . , ... . Van Buren . ... . . 
State v. Conklin, B. L ., Appellant. .. . Washin gton . ... . 
State v. Cox, Donald, Appellant .... . . Fremont. . .. . .. . 
State v. Davis , Gordon, Appellant. .. . Davis . . ... ... .. . 
Stat e v. Devinney, Orville, Appellant. Polk . .. ... ... .. . 

Affirm ed May 22, 1914 . . . . . 
(P etition for r eh earing 

overruled Sept . 25, 1914.) 
Affirmed Oct. 20, 1914 . . . . . 
Affir med Dec. 15, 1913 . . . . 
R eversed April 9, 1913 . . . . 
Affirmed May 15, 1914 . ... . 

' ·~ 
Dismissed Sept. 21, 1914 . . 
Affirmed April 14, 1914 .. . . 
Affirmed Mar ch 14, 1914 .. . 
Affirmed F eb. 22, 1913 . . . . 
Strick en Nov. 22, 1913 . . . . 

N uisance. 

R ape. 
Murder . 
Larceny. 
Larceny. 

Conspiracy. 
Adultery. 
Rape. 
Assault and batter y. 
Assault with intent 

bodily injury. 
to inflict great 
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SCHEDULE A-Continued 

Title of Case County Decisions Offense 

State v. Dietz, F. W., Appellee ... . .. . . Humboldt. .. .. .. , Reversed Nov. 22, 1913 .. .. , Adultery. 
Polk ........... . Affirmed Oct. 25, 1913 .. . .. L~rceny o~ poultry in night time. 
Polk .. . .. ....... Affirmed May 16, 1913 .. .. L1quor nu1sance. 

State v. Dimmitt, Ed, Appellant. .. . . . 
State v. Dowden, Walt., Appellant . . . . 
State v. Dreher, Gotfried, Jr., Appel-

lant ...... . . ........... .. · . · . . .. · · Audubon ....... . 
State v. F'aora, John, et al, Appellants Wayne . . . ..... . 
State v. F'isk, Ray, Appellant. .. .. . . . Jasper ......... . 
State v. Ford, D. D., et a!, Appellees .. Wapello . ...... . 

Affirmed April 13, 1913 ... . 
Affirmed May 16, 1913 . . . . 
Dismissed May 6, 1913 .. . . 
Dismissed Sept . 23, 1913 .. 

Breaking and entering. 
Conspiracy. 
Larceny by embezzlement. 
Liquor nuisance. 

State v. Foxton, H. V., Appellant .... . 
State v. Frutiger, E. C.," Appellant. .. . 

Bremer . . ...... . 
Adair . . ........ . 

State v. Gabriella, Raffela, Appellant. Polk ...... : . . . . . 

Reversed May 16, 1914 .. . . 
Affirmed Nov. 28, 1914 . .. . 
Affirmed Nov. 22, 1913 . . . . 

Cheating by fa lse pretenses. 
Practicing medicine without a license. 
Murder. 

State v. Gaston, Wm., Appellant .... . . I Polk .. ...... ... . 

(Petition for rehearing 
overruled Jan. 27, 1914. ) 

Affirmed Nov. 22, 1913 .... Assault with intent to inflict great 
bodily injury. 

Cheating by false pretenses. State v. G~bford, Perl, Appellant . . . . . , Warr~n .... . . . . ·1' Affirmed May 16, 1913 ... . 
State v. G1sh, B H., Appellant.... .... Hardm... . . . . . . Reversed Dec. 18, 1914 ... . Operating a motor vehicle withou t a 

r egistr ation number. 
State v. Gorman, Ed, Appellant .. .. . . , Polk .. . ........ . 
State v. Gulliver, Glenn, Appellant. . . Mitchell. ...... . 

State v. Guy, Alfred, Appellant . . ..... , Monroe .... . . . .. 
State v. Haggin, George, Appellant .... Polk . .. . ....... . 
State v. Hall, L. N., Appellant. .... . .. Benton . .. .... . . 

Affirmed Dec. 19, 1914 .... , Burglary. 
Affirmed Sept. 16, 1913 . . .. Assault with intent to rob. 

(Petition for rehearing 
overruled Jan . 27, 1914.) 
(Modified on application 
April 8, 1914.) 

Dismissed Jan. 16, 1914 .. . 
Affirmed May 16, 1913 . . . . 
Affirmed Dec. 21, 1914 ... . 

Li'quor nuisance. 
Li'quor nuisance. 
Entering a dwelling house 

nighttime with intent to 
adultery., · 

in the 
commit 

Polk ........... . I Affirmed Nov. 22, 1913 .... \ Assault with intent to inflict great bodilY injurY. 

;\'lahaska .. . ..... Affirmed March 11, 1913 .. . Uquor nuisance. 
Clarke . ....... . . \Affirmed Nov. 21, 1913... . Assault with intent to commit rape. 
Muscatine . .. . . . Affirmed Feb. 22, 1913.. .. Lar ceny. 
Cherol,ee ....... Affirmed March 24, 1914 . . . Murder. 

'State v. Hampton, M. B ., et at, Ap-
pellants . .. . . . . ........ . ... . ... . . . . 

State v. Harrison, J . H., et a!, Appel-
lees .......... .. ...... ... · . . ... ·. · 

State v. Harrison, RoY , Appellant . . . . 
(Petition for rehearing State v. H enrietta, James, Appellant .. 

State v. Hessenius, E. P ., Appellant .. 

State v. Hill, Wm. F ., Appellant . . .. . . 
State v. Hintenleiter, J. L ., Appellant 
State v. Hutchinson I ce Cr eam c o., C. 

overruled Sept. 25, 1914.) 
Dallas .. .. .. .... \ Affirmed July 2, 1913 ...... \Wife desertion. 
Polk .. ... . ...... Affirmed Nov. 22, 1913 . . . . Larceny ])y embezzlement. 

Reversed May 12, 1914 .. . . 
Selling adulterated 
Murder. 

food. 

J . Hutchinson , Mgr., Appell ees . . . . . . 
State v. Johnson, H enrY, Appellant .. . 
State v. Jones, Tim, et al, Appellants 
State v. Kaine, Ronald, Appellant ... . 
State v. Kelley , H. D., Appellant .. ... . 

State v. Kilduff, Anna, Appellant .. ~ .. 
State v. Kirlt, Wm., Appellant ....... . 
State v. Klute, Conrad, Appellant . . . . 
State v. Krampe, L eo, Appellant. ... . . 

Reversed Dec. 13, 1913 ... . 
Affirmed May 19, 1914 ... . 

Polk ... . ....... . 
Fremont ..... . . . Robbery. 
Polk ........... . 
Pottawattamie .. 
Polk . . . . .. . .. . . . 

Scott . .. .... . .. . 
Johnson-.... .. . . 
Boone ..... . ... . 
Jasper ......... . 

Polk ........ . .. . 

Affirmed June 6, 1913 .... . 
Reversed J an . 20, 1914 .... . 

(Petition for r ehearing 
overruled April 10, 1914.) 
Affirmed June 6, 1913 . . .. . 
Reversed Dec. 21, 1914 ... . 
Affirmed April 10, 1913 ... . 
Affirmed April 8, 1913 . . . . 

Robbery. 
Murder. 

Murder . 
Murder. 
Murder. 
Murder. 

(Petition for r ehearing 
overruled Sept . 22, 1913.) 

Affirmed Dec. 15, 1913 . . . . \ Nuisance. 
R ever sed Jan. 14, 1913. . . . LaJ:cenY in a building. 
Affirmed April 8, 1913. . . . Rape. State v. Kruse, Anna, Appellant. . . .. . 

State v. Lehlan , J. F., Appellant ... . . . 
Linn .. ..... ... . 
Jasper ....... . . . (Petition for rehearing 

overruled Sept. 23, 1913.) 

State v Lockard , Charles, Appellant . . \Fayette ......... \ Affirmed Dec. 15, 1913 .... I Rape. (Petition for r ehearing 
overruled F eb. 14, 1914.) 

Affirmed Oct. 6, 1914 . .... . 

State v. Lindsay, Earl W., Appellant .. 

Conspiracy. 
Murder . 
Murder. State v. Madden, Earl, Appellant . .. . 

State v. Madigan . A., Appellant .. . .. . 
State v. McCaskill , J . T. Appellant . . . 

Union .. . ... . .. . 
Polk ........... . 
BlackHawk . . . . 

Reversed March 14, 1914 .. 
R ever sed July 2, 1913 .... 
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SCHEDULE A-CoJJLinu~<1 

Title of Case 
County 

Decisions 
I I 

- - .-.--:--,D- a -v-is-.-.-. -. -. -. . - -.-.-. -~;-A-ffi_r_m_ed-March 11, 1913. ·1 Sed uction. 
State v. McClure, Charley, Appe,,ant. 
State v. Merrit, G. C., Appell ant ..... . 

Offense 

State v. Mertens, Roy, AppellaJH . .... . 
State v. Moon, Dr. Anna L ongshore, 

Appellant .... . .......... . ....... . 
State v. Morton, Wm., Appellant. .. 
State v. Nicolopoulas, George, Appel· 

Polk . . . . . . . . . . . . Stricken May 19, 1914. . . . Uttering a forged ins trum ent. 
Sac . . . . . . . . . . . . . Affir med Mar ch 20, 1913. . . Murder. 

Black Hawk . . . . 

!ant ..... . ..... . .......... . . ..... . 
State v. Norman, Grover, ~ppellant. .. 

Polk .... . ..... . 

Polk ... . ....... . 

Reversed Oct. 6, J 914 . .. . ·.·/Murder . 
Affir med June 22, 1914.. . . Murder. 

State v. Nott, Henry, Appellant ..... . F r emont. ...... . Affi rm ed June 7, 1913 . ... . 
Affirm ed April 9, 1913 ... . Keeping a gambling house. 

Seduction. State v. O'Callaghan, J ames, Appellant 

State v. Ockij, John, Appell ant .. 

Taylor ...... . .. . 
Polk . ...... . : .. . Affirmed Oct. 20, 1914 .... . 

Petition for rehearing Murd er . 

Monroe ........ . overruled Feb. 22, 1913 .. 
Affirmed Feb. 10, 1914 .... . 

(Pet ition for r ehearing 
overruled May 12, 1914.) 

Breaking and entering. 

State ,;, Ousley, Albert, Appellant .... /Polk .. ...... .. . . 
State v. Perry, John, Appellant. ...... , Pottawattamie .. 

State v. Piernot, Antoni e. Appellant .. 
State v. Read, E. A., et al, Appellants 
State v. Reece, D. H., Appellant . . ... . 
State v. R ender, Frank, Appellant .. . . 
State v. Russolo, Matt, Appellant .... . 
State v. Sanders Ice Cream Co. & L. 

R. Sanders, Pres., Appellees ... . .. . . 
State v. Schneider , Claude, Appellant. 
Sta te v. Schumacher , C. M., Appellee. 

Monroe .. .... . 
Page ... 
Polk . 
Polk ... ....... . . 
Appanoose . . ... . 

Polk . ... . .... . 
Fayette ... . .. . . 
Humboldt .. . . . . 

Affi rm ed June 29, 1914 . .. . 
Affirm ed Jan. 27, 1914 .. . . 

(Petiti on for rehearing 
overruled May 16, 1914.) 

Affirm ed Nov. 21, 1914 .. . . 
Reversed Dec. 13, 1913 ... . 
Affi rm ed Dec. 15, 1913 ... . 
Affi rm ed Dec. 13, 1913 .. . . 
Affirmed May 16, 1913 ... . 

Reversed May 12, 1914 ... . 
Affirm ed May 19, 1914 ... . 
Reversed Nov. 22, 1913 ... . 

State v. Sego, Charles, Appellant .. . .. 1 Jasper . . . . . .. . .. 1 Affirmed April .10, 1913 . . . . 
(Petition for r ehearing 

overruled Sept. 16, 1912. ) 
State v. Smith, John N., Appellant . ... Polk .. . ......... Affirmed, Nov. 22, 1913 ... . 
State v. Smithart, Or ley, Appellant. . . Keokuk . . . . . . . . . Affirmed Feb. 18, 1913 . . . . 

State v. Sodi, F erdinand, Appellant. . Polk. . . . . . . . . . . . Dismissed May 6, 1913 . . . . 
State v. Sorenson, Andy, Appellant. .. Polk . .. . ....... . Petition for r ehearing 

overruled Feb. 22, 1913 . . 
State v. Sparks, E. C., Appellant.. . . . . Decatur . . . . . . . . Affirmed Dec 16, 1914 ... . 
State v. Stutches, Joe, Appellant . . .. . Polk . ........... Reversed Dec. 15, 1913 ... . 
State v. Taylor, Agnes, Appellant. . . .. Humboldt... . . . . Affirmed June 5, 1913 .... . 
State v. Teale, Hugh, Appellant. . . . . . Decatur . .. . . . . .. Reversed J uly 1, 1913 ... . 

(Petition for rehearing 
overruled Dec. 15, 1913.) 

State v. Thompson, Fred, Appellant. . Polk . . . . . . . . . . . . Affirmed Oct. 25, 1913 .... 
State v. Vochoski, Otto, et al, Appel-

lants ... .. ..... . ..... . . . ....... : . . Jones .. .. . ..... . Affirmed Dec. 19, 1914 ... . 
State v. Walker, John, Appellant . . . .. Polk . . .. ... .... . Dismissed May 12, 1914 .. 
Sta te v. Waltz, Major, Appellant. . . . . . Story . . . . . . . . . . . Modified and affirm ed .Jan. 

( 15, 1913 . ... . . .. ..... . . . 
State v. Warmuth, H. M., Appellant .. Cedar. . . . . . . . . . Affirmed April 14, 1913 ... . 

State v. Warne, R . L., Appellant . . ... Fayette . . .. ... . . Affirmed May 19, 1914 ... . 
State v. West, L. R., Appellant . .. . . . . Polk .......... . . Stricken Nov. 24, 1914 ... . 
State v. Wilkins, E . K., .Appellant . . . . Polk. . . . . . . . . . . . Affirmed Nov. 22, 1913 ... . 

State v. Wilson, Clifford, Appellant ... I Calhoun .. ...... I Affirm ed May 6, 1913 . . . . . . 
(Petition for rehearing 
overruled F eb. 17, 1914.) 

State v. Wilson, Peter, Appellant. . . .. Mahaska. . . . . . . Affirmed Nov. 22, 1913 ... . 
(Petition for rehearing 

State v. Woodworth, Montevi!le, Appel overruled .June 19. 1914.) 
!ant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Jones ... .. .. . ... Affirmed Dec. 16, 1914 . ... 

• 

Assau lt with intent to commit murder . 

Assault With intent to commit rape. 
Burglary. 

Murder . 

) perating an automobil e without lights. 
Breaking and entering. 
Keeping a house of iii fame. 
Nuisance. 

Selling adultera ted food. 
Violating Sunday labor law. 
L1r ceny by. embezzlement. 

Robbery. 

Obtaining mon ey by false pretenses. 
Wilfully and maliciously injuring a 

chattel. 
Liquor nui sa nce. 

Break in g and enter ing. 
Incest. 
Breaking and entering. 
Adultery. 
Murd er . 

Sedu ction . 

Rape. 
Nuisance. 
Maliciously injuring a building a nd 

fixtures. 
Practicin g as a physician without a 

license. 
Violating Sunday labor Jaw. 
Obtaining mon ey by false pretenses. 
Assault with intent to do great bod ily 

injury. 
Murder . 

Murder . 

Assault with in tent to commit rape . 
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SCHEDULE B . 
• 

The following is a list of the criminal cases pending in the supreme court of Iowa on January 1, 1915: 

Title of Case County Offense 

State v. Abbott, Ralph, Appellee ... . .. . . . . . .. . ... Johnson .. ................ Running a gambling house. 
State v. Asbury, J ohn, Appellant ................ Appanoose . . ... . . . .... . . . . Rape. 
State v. Biewen, G. W., Appellant... . .. . . . ... ... . Keokuk .. . ..... ... .. ..... . Murder. 
State v. Brazzell, Dorcas, Appellant .... ......... Dubuque ... . . . . .......... . Murder. 
State v. Bosch, John, Appellant . . . . .... . ......... Taylor . ...... ... ..... . . .. . Larceny. 
State v. Bosworth, Mark, Appellant. . . .. . . .. . . . .. Mahaska ... . . . ..... . ..... . Malicious injury to an electric ra ilway. 
State v. Bullington, J. E ., ~ppellant .. .. ...... .. .. Polk . . . . . . . . .. .. ... . ...... Larceny by embezzlement. 
State v. Cessna, Charles, Appellant ............... Hamilton .. . .. . ... . .. .. ... Assault with intent to commit murder . 
State v. Concord, Tom, Appellant. . ............. . . Polk.. . .. . ... . .. . . .. . .... Burglary. 
State v. Cooper, Chas., Appellant.... .. . . . . . . . . . . Scott ...... . . . . . . . . . . . . . . . False pretenses. 
State v. Devinney, James, Appellant... ... . . . . . . . . Plymouth .............. . . . Prostitution. 
State v. Dunn, A., Appellant.............. ..... .. Polk.... . . . . ..... .... ... . Larceny from th e person. 
State v. Edmund, H. A. A., et al, Appellants .. .. .. Story ........ .. .... . .. . . . . Practicing medicine without a license. 
State v. Fisher, Chester, Appellant... .. . . . . . .. . . . Cherokee... . . . . . . . . . . . . . . Assault with intent to do great bodily injury. 
State y. Gardner, James, Appellant .. . . . . . . . . . . . . P lymouth .. .. ..... ... ..... Prostitution. 
State v. Guidice, Francisco, Appellant ...... ..... . Mills.... . .. . .... . .. .. .. .. Murder. 
State v. Hess, Fran);!:, Appellee ...... . ... .. ..... . . Howard. ........... . ... . . Bastardy. 
State v. Hesse, Wm., et al, Appellants, . . . . . . . . . . . . Monroe. . . . . . . . . . . . . . . . . . . Murder. 
State v. Kiefer, Adam, Appellant. ..... .. . . . . . . . . Buchanan.. ... . . . . . . . . . . . . Cheating by false pretenses. 
State v. McAnich, J. E ., et al, Appellants... . .... Jasper ...... . . . ........... Practicing medicine without a license. 
State v. McCaskill, J. T., Appellant ... . .. ..... .. . Black Hawk. . . . . . . . . . . . . . Murder. 
State v. Madden, Earl , Appellant (rehearing) . . Union .................... Conspiracy. 
State v. ·Nicola, C. L., Appellant . . . . . . . . . . . . . . . . . Mahaska. . . . . . . . . . . . . . . . . . Murder. 
State v. Norman, F. J., Appellant....... ... ... . . . Taylor ........•........... . Practicing as a physician without a license. 
State v. Nott, Henry, Appellant (rehearing).. . . . . Taylor. .... .... . . . . . . . . . . Murder. 
State v. O'Donnell, Mathew, Appellant .. .... ... .. Lee..... . .... . .. . . . . . . . . . Murder. 
State v. Rand, Wm ., Appellant. .. ........... . . . .. Union ....... .. .. .. .. ,. ... Larceny from the person. 

State v. Robinson, Joe, Appellant ...... . .. . ... . . . Lyon ......... ... . . ... . .. . 
State v. Rowell, L. J ., Appellant. . . . . . . . . . . . . . . . . . Cedar ........ . . . . .. ..... . 
State v. Schell, Phil, Appellant ...... . . .. . . .. . .. . M!Lrion ..... . ...... ... . .. . 
State v. Stalker, Wm., Appellant . .. .. ... .. . ..... Polk .......... ...... .... . 
State v. Stanton, Wm., Appellant. .. . .. .. .. . .. ... Polk .................... . 
State v . . Thomas, Alfred, Appellant . . . . . . .. . ..... Polk ... .. ....... . . .. .... . 
State v. Treganza, J. A., Appellant . .............. Hancock . . ..... .. .. . .... . . 
State v. Valvoda, Frank, Appellant .. . . .. . ..... . .. Howard . . . .............. . 
State v. vochoski, Otto, Appellant ( r ehearing) .. Jones .. . ............... . . 
State v. Ward, L . C., Appellant ..... . . . . . . . ..... . Pottawattamie . ... . . . .... . 
State v. Will, Walter A .• Appellant....... . .. .. . .. Story .... .... .. .. ..... .. .. 

Rape. 
Larceny by embezzlement. 
Assault with intent to rob. 
Incest. 
Breaking and enter ing. 
Murder . 
Indecent exposure. 
Seduction. 
Rape. 
Illegal killing of a deer. 
Desertion. 
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SCHEDULE C. 

Civil cases pending January 1, 1913, which have since been dis
posed of : 

IN DISTRICT COURT. 

St~te of Iowa, ex rel George Casson, At'torney General, v. Wyom
~ng Cattle Company, et al. 

In re Estate of Eben R. Voorhees. 

State of _Iowa, ex r·el Gem·ge Cossmt, Attorney Gener·al, and Board 
of Ravlroad Commissioners, v. A 'tchison, Topeka & Santa Fe 
Ry. Co., et al. 

J. M. Taylor, et al., v. National Masontic Accident Assoc··iation and 
North American Accident Association, et al. 

MaEry Ann McKeo·wn v. W. W. Morrow, J o}vn L . Bleakly, s. Y. 
ggert, Administrator·, James Murray, deceased. 

C~mrnerci~l National Bank, et al., v. Pottawattamie County. 
F~rst Nat~mwl Bank v. City of Council Bluffs, Thomas Maloney 
May~. I 

Stor·y County v. State of Iowa . . 
K eokuk National Bank v. L ee Cou·nty. 

Theodom H. MacDonald, Ins. Corn., v. Ae'tna Indemnity Co., et al. 
State of Iowa, ex rel George Casson, Atton~ey General, v. W . L. 

Baughn. 

State of Iowa, ex rel George Cossmt, Attor·ney General, V. a. w. 
Scott, et al. 

IN SUPREME COU RT. 

Mary Ann McKeown v. W . • w. Morrow, John L . Bleakly, S . Y. 
Eggert, Admin'istrator, James Jllftwray, deceased. 

State of Iowa, ex r·el George Casson, Attorney Gener·al, v. W. L. 
Battghn. -

State of Iowa v. Cctrrie Livingston, et al. 

In the Matter· of the Estctte of Hannah H . Adams, deceased, W. 
W. Mm·row, Treasttrer of State, v. Said Estate. 

Frank G. Pier·ce v. Execntive Co1tncil, et al. 

H enryS. K eely v . Board of St~pervisors of Dubuque County, et al. 
In the Matter· of the Estate of Alrnir·m~ Culver, deceased, Melissa 

Gould, Adrninistratr·ix, v . W. W : Morrow, Treasurer. 
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Martha Ellen ~M.cPher·son, nee Casson, v . A. H. Day, Chief of P o
lice, and Board of Control. 

Nellie Ryan v. Wm. Htttchinson, Jttdge. 
State of Iowa, ttpon the relation of Chas. W . Mttllanv. The Mar

shall Dental Mfg. Co. 

IN FEDERAL COURT. 

H enry L01-in.g and Parley Sheldon, as R eceivers of the F01·t Dodge, 
Des Moines & Southern R. R. Co., v. David J. Palmer, et al. 

C., M. & St. P. R. R. Co. v. Boar·d of Railroad ?o~'lmtissioners. 
C. & N. W. Ry. Co. v. Board of Railroad Cornmtsswner·s. 
C., B . & Q. R. R. Co. v. Board of Railr·oad Co1nmissioners. 
C., R. I . & P. Ry. Co. v. Board of Railroad CornmissiorMr's. 
C. G. W. R . . R. Co . v. Boarcl of Railr·oad Commiss1iorMq·s. 
Ill. Central R. R . Co. v. Boa.rd of Railr·oad CmnmissiorMr·s. 
C., St. P., M. & 0 . Ry. Co . v. Board of Railroad Commissimter·s . 
M. & St. L . R. R. Co. v . D . J. Palmer, et al. 
In re Hab eas Corpus Andr·ew H. Wilcox by Chas. F. Wilcox v. 

Max E. W itte, et al. 
Samttel Carr, et al., v. Charles R . Hannan, et al. 
John A. Creighton, et al., v. Cha-rles R. Hanna1t, et al. 
John I. R edick v . Cha1·les R. Hamnan, et al. 
The Whitney R ealty Cornpany v. Charles R. Hanna1t, et al. 
James Barr Ames, e·t al. , v. Char·les R . Hannan, et al. 
George Baxter·, et al., v . Charles R. Han~an, et al. . ,. . 
Elizabeth D. McClintock v. Cedar· Raptds & Iowct Ctty RwtlWa1J 

a-nd Light Cmnpa1ty, et a~. . 
Old Calm~ Trttst Cornpctny v . For·t Dodge, Des Moines & Sottthern 

Ry. Co., et al: 

BEFORE INTER TATE COMMERCE COMMI SSION. 

Board of R aJilroad Comrnissioners of I owa v . Illinois Central Rail
way Company, et al. 

State of Iowa, ex rel H. W. Byer·s , Attorney Gen eral, et al., v. 
Chicctgo, N or-tlvwes'ter·n Railway Compa1ty. . 

State of Imvct, ex r·el H. W . Byers, Attorney Gen eml, v. Ch~ca,go, 

Milwattkee & St. Pctul Railway Company. 
State of Iowa, ex r·el H. W. Bye1·s, Attor·n ey Gener·al, Boar·d of 

R. R. Commissioners, v. Chicago Gr·eat W ester·n Railroad Com-
pany. · 

State of Iowa, ex r·el H. W . Byer·s, Attorney Gener·al, Board of 
Railroa~l Comrnissiorw·rs, v . Iowa Centr·al Railway Cornpcmy. 
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Stat e. ~f Iowa, ex . r·~l H. W. Byers, Attorney Gener-al, Boat·d of 
R(JJI,l? oad Comrn~ssw1wr·s, v. Illinois Centml Railway Con 

State of Iowa l H w B tpany. 
. ~, ex. r·~ . . yers, Attonwy General, Board of , 

Ra~lroad Comnusswrwr·s, v. Chicago, Rock Island & Pacific Rail
r·oad Company. 

State . of Iowa, ex. r~ l H. W. Byer·s, Attorney Gener·al, Board of 
RMlroad Com.mJbSSW1lers, v. Chicago, Milwauk ee & St . Paul Rail
way Company. 

State. of Iowa, ex . . r·~l H. · W. Byer·s, Att01·ney Gener·al, Boar·d of 
RMlroad Comm.ts~oner·s, v. Atchison, Topeka & Santa F e Rail
way Company. 

State. of Iowa, ex r·el H. W. Byers, Attor·ney General Board of 
RMlr ad C · · · ' o ommtsswners v. Chteago, B ·n?'lington & Qnincy Rail-
road Co. 

State. of Iowa, ex. r·~Z H. W. Byers, Attorney General, Board of 
Ra~lr·oad Contmtssw11er·s, v. N ow York Central -"· H d R · 
R ·l . d c IXi n son wer M r·oa ontpany. 

Stat~ . of Iowa, ex .re ~ George Cosson, Attorney General, B oard of 
Rwtlr·oad Cormn~sswners, v . Atchison, Topeka & Santa F R 
Co., et al. 0 •Y· 

SCHEDULE D. 

Civil cases which ha b ve een commenced and disposed of since 
January 1, 1913: 

D. M. Creal, Trec~urer· of Page Co~mty v . W ester·n Union T ele
graph Company, Chicago, Bnr·lington & Qnincy Railroad Com
pany. 

George Coss01L, Attor·ney Geneml, v . C. B. Bradshaw J 1u1ge of the 
17th Judicial District. ' 

John W. Cox v. W. A. D~tc/;worth, C11stodian of the Stateho1.tse 
Albert Hagerla v. Mississipp'i River Power Company, a corporati~n. 
Jol~n W. Rowley, et al., v. George W . Clarke, et al. 
Ch~cago, Rock Island & Pacific Ry. Co. et al v N s K t 7 

et al. ' ., . . . e c wm, 

John .TV. Row~ey, P. L . Davis and W. H. Liming v . H. E. Duc/;-
wor·th, A ·udttor, R. E. Meek County Tr·easur·er· w w M · Cl ' , . . or·ns, 

" tas. liVoodrow a~1d J. W. K en·, Memb ers Board of Sup 1·visor·s. 
.Z /~e o. Hamrn Brewmg Contpany v. Chicago, Rock l slar?d Ry. Co. 
I n the Matter· of the Estate of An11a Margr·ethe Anderson de-

' 
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ceased W ilhelmi na Elizabeth P eter· on, t al., legat es v . C. L. 
J 

II anson, Administr·ator·, State of Iowa, ex rel State Tr· easurer· . 
Wm. McKinnon t '. J. C. Sande1·s, War·den. 
Della P pper· r. C. J. Applegate. 
J. A. Slwver· v . State Fair Association, et al. 
Jno . P. Walla ce, et al., v . R. T. W ellsloger·, Gr.orge Casson, Attor·-

ney General, et al. 
N.C. Nodhntp v. W. A. Duclcwor·th. 
F. R. Thnrb er v . W. A . Dnckworth. 
L. B11rJhner and Lydia Bughn01· v . H eir·s of J . W. Sho~·t e·ri State 

of I ow a, I ntervener. 
M. M . Harrah v. W. A. Duckwor·th. 
J. C. Hawkins v . J ohn L. Bleakly, A11dito·r of State, Wan·en Garst, 

Iowa Industrial Commissioner·. 
L . S. Har·per v. W. S. Allen, S ecr·etary of State, Geor·ge TV. Clarke, 

John L. Blec~kly, W. C. B ·rown, E xecntive Cottncil. 
L. I. A~dr·ich v. George Donohoe, Snper·intendent, J(noxville In

ebriate Asylum,. 
Williarn R. Compton Contpany, a M'·issot1.ri cor·pomtim~j Breed, 

· Elliott & Han·ison, an Indiana cat·pomtion, and McCoy & Com
pany, a Maine cm·pomtior1, v . W. S. Allen, S ecr·etary of State, 
and Geor·ge Casson, Attor·ney Gen eral. 

M. N. Bopp v . Ed. R. Clark, Sheriff. 
Clarence H. K emler· v . Ole 0. Roe, State Fir·e Mar·shal. 
State of Iowa v. Henry Armstrong. 
Stf£te of Iowa, ex r·el Thos. F. Connor·, 'v. John H. H erring. 
.State of Iowa, ex r·el George Casson, Attor·rMy Generql, v. National 

Life Association, and H enry Pyle, President and General Man
ager of the National Life Assoc·iation. 

Rttdolph Davis v . Williant H. B erTy, ohn E. Howe, and David C. 
Mott, Boar·d of Parole, and Jas . C. Sander·s, Warden. 

State of I owa, ex r·el George Casson, Attorney General, v. Illinois 
Centr·al Railroad Co., Ch'·icago, Great W estern Railroad Cmn
pany, Mirmeapolis & St. Louis Railroad Company, and Fort 
Dodge, D es Moines & So~tthern Railroad Co., Horner· Loring 
and Parley Shelclm~r. 

Dr. H. S . Httclcins v. Gnilfor·cl H. Snmner·, S ecretar·y Iowa State 
Board of H ealth. 

Thttrlow T. Taft, A. U. Coats, J ohn B. Hammond and W. F . 
Ghormley v. W. S. Allen, S ecr;.etary of State, ancl Harry B. 
Fr·ase, C01mty At1ditor. 
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Charles Locka·rd v . Ed. R. Clark, Sheriff. 
In the Mattet· of th e Estate of Mary A. Mitchell, deceased. 
John For·bes, County TTeasurer· of Pocah01~tas County, and Poca

hontas County, I o1va, v. The E xecutive Council of the State of 
Iowct, George W. Clarke, W. S. Allen, John L. Bleakly and W. 
C. B1'own, m ernb er·s of sctid E xec1ttive Coun cil. 

Charles Lockar·d v. J. C. Sa-nders. 
Louis A. Y 011 le er· v . R. H. Wheeler·, Adntinistr·atm· of the Estate of 

111ary Zannstroff , deceased, and the Unknown H eir·s. 
State of Iowa v. "United States E x press Cmnpany, The Harnm 

BTewing' Cornpany, Intervenor·s. 

S8HEDUt E E. 

Cases pending in the several courts of tb e state and the United 
States, January 1, 1915 : 

CASES PENDING I N DISTRI CT COURT. 

H. J. Toenningsen, Co unty Treasurer, v. Merchctnts Nationctl Bctnk 
of Clinton. 

N. F. Miller v . George Donohoe, Super··intendent of State Hospital. 
State of Iotva v . B. F . Swrmso·n cvnd L . W. Smith. 
Ernest R . Abr·ams & Co . v . W. S. Allen, S ecr·etary of State. 
C. H. Ctrshman v. Adair Coirnty, ctnd the State of I owa, ex r·el 

G. W. Clarke, Governor, and George Casson, Attor-ney Gener-al. 
George I. Snider· v. Frank Gibson and George Do1whoe, Sttperin

tendent of State H a spital. 

In the Matter of the Dra'·inage Assessment in Drainage District 
No . 60. 

State of I owa, ex rel John T. McCtdchen, Cotmty Attorney, v. 
J ohn L. Bleakly, Anditor of State. 

State of I owa, ex rel Georpe Casson, Attm·ney General, and W. B . 
Barney, Dair·y and Food Commissioner of Iowa, v. Shores-Mtwl
ler· Company. 

State of Iowa, ex rel George Casson, Attorn,ey General, v. E. J. 
Hatrser, E. W. McCttlley and H e·nr·y Grover·t, J r., Merr .bers 

Board of Superv'isor·s of B entO'n County, Iowa, and AlexandeT J.'?-nn-
yon, Cotmty Attditor. 

C. J . Hawley ctnd William G. Ray v . R. E. B etz and J. W. E ldridge. 
Cather·ine Baxter Miller, et al., v . Ma1'y Elizabeth Miller, et al. 
R. F . Graeber· v . A. B. Noble . 
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In the MaUer· of th.e Estctt e of Thornas L. Whittaker·, cZ ceased, 
Charles W. Whittaker·, E xecttior·. 

Jll ar·y M. Cr·mtcl; '!..'. Kat e Annstr-oug. 
State of I owa v . S. B. Ga•rdrte·r, et a./ .. 
J. W. D01tghe1'ty v. Town Cou11 cil of iln-ita. 
Sta.te of I owa. v. The Hanj'o1·cl P rpr!tt C'e Gompa 11y. 

CASES PENDING IN SUPREME r.nunT. 

Commercial National Bank, et al., v. Pottc~wattamie C01rnty. 
State of I O'Wa, ex rel George Casson, Attorn ey General, ancl W. C. 

Edson, County Attorney, v . T erreuce Thomas . 
In the Mcttt e1· of the E state of Ale:wncler Moynihan, deceased . . 
Des Moines Independent School D istric-t of 1 'alt Creel• 'l'ownsh~p , 

Davis Co~mty, I owa, v. J. Mose 111cClw·e. . 
State of I owa, ex rel John B. Harnrnoncl, v . Mrs. Maunce Lynch, 

I owa Loan & Tnrst Con~pany, ancl the b~tilcling and the p1·ern
ises describ ed in this petition. 

I n re Estate of Honora Daly·, cleceased/ In re E state of B1·yan 
Ward, deceased/ I n re Estat e of H1tgh Roclclen, deceased, v. W. 
C. B rown, T1·eas1wer· of Sta.te. 

'l'he Fair"rnont Creamery Company v . H . C. Dargcr ancl 0. H. 
Tellier. . 

In the Matte·r of the Estate of John P ete·rso1t, deceased. 
Ea1·le G. J ones v. Char-les C. McClanghr·y. 
William Schttbert, et al. , v. Clatts Barnhold:t, et ctl. 
W . C. B rown, Treastwer of State, v. Hqttie N . Gt~lliford . 
State of I owa, ex rel N els Thompso1t, v . W. A. Booth, William 

Donaghey , Art Hildreth, B. C. Br·iley and Ray J . J ohnson. 
J. C. Sanders v. J. M. Thr·asher. 
Lucille Addis v . Dr·. C. F . Awlega.te. 

CASES PENDING IN FEDERAL COURT. 

Wm. M. B arrett, as President of the Adam~s E xpress Co., v . David 
J. Palmer, et al. 

Chauncey H. Crosby, as Vice -President of the V. S. E xpress Co., 
v . B oard of Iowa Railroad Contmissioners, et al. 

J ames F argo, as President of the Americcm E xpress Co., v. Boa1·d 
of I owa R ailroad Contmissioners, et al. . . 

W ells-F ar·go & Company v. Boarcl of Rail,road Comm.tsswner·s. 
Chicago, R ock I sland & Pacific Railway Company v . Boar·d of 

I owa R ailroad Commissione1·s, et a]. 

3 
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Chicago, Gre.at W este·rn Ralilroad Company v. Board of I owa Ra~·l-
roacl Commissioners, et al. . 

Ch'icago & North-W estet·11.. Railwcty Compcmy u. Board of Iowa 
Rail1·oad CommJissione1·s, et aL 

Ch icago, Jllil waukee ((; St. Paul Railway Company v. Bow·cl of 
Iowa Ra:il·road Cmnntissionet·s, et al. 

Ch icago, Budington & Quincy Rail·roacl Com.pany v . B oard of 
Iowct Rail1·oacl Cmnmissimwrs, et al. 

Illinois Central Railroad Cmnpany v. Board of Iowct Ra~'lroad 

Cornmiss'-ioners, et al. 
Daniel B. Luten v. J. B. Mwrsh E11,ginee1·ing Co., et al. 
Union Cat·bide Sales Co . v . W. B. Barney, State Dait·y and Food 

C omrnissio1tM'. 

SCHEDULE F. 

ELECTIONS-MEMBERS OF THE GENERAL .AssEMBLY.-Code section 
1219 providing for the withholding of certificates of election 
in case notice of: contest is given does not apply to contests 
with reference to a seat in the general assembly. 

Sm : I am in receipt of your communication of this date r e
c1n esti11g an official opinion as to whether or not in the event of a 
contest for the office of member of the general assembly of Iowa, 
and a notice of contesting the election of the opposing candidate 
is filed with the proper officer before the certificate of election 
is delivered to him, the certificate shall be withheld until the de
termination of the contest; or in other words, as to whether or 
not the provisions of section 1219 of the code are applicable to 
the members of the general assembly. 

.A careful consideration not only of the section in question but 
of the entire chapter in which the same is found, viz: chapter 
7 of title 6 of the code, relating to contesting elections, together 
with the history and origin of the various provisions impels me 
to believe that the section in question does not apply to members 
of the general assembly. This being true, it follows that a certif
icate of election should be given to the person who has the major
ity of the votes on the face of th e returns. 

Respectfully snbmitted, 

January 13, 1913. 
HoN. JosEPH H. ALLEN, 

GEORGE CossoN, 
Attorney General of Iowa. 

Chairman Ct·edentials Cmnrn•ittee, S enate Chamber. 
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INSA.NE-EXPENSEs.-The county committing an insane person 
should pay the costs in the first instance, and if patient has a 
settlement in another county recover from it, if not from the 
state. 

Sm: I am in r eceipt of your communication of the 7th instant 
submitting the following questions: 

"1. In case a.n insane patient is committed to the state hos
pital by a county, and the patient is not a legal resident of such 
county, but is supposed at the time to have a legal settlement 
in another county, should the county committing such patient, 
in the first instance, under section 2308-a, code supplement, pay 
all exp.ense of such patient, including the support of such 
patient in the state hospital during the time the legal settle: 
ment of such patient is being investigated~ 

'' 2. In case it is found upon investigation that such patient 
has a legal settlement in another county in the state, should 
the county of such patient 's legal settlement r eimburse the 
county committing such patient for all legal expense they have 
been to on account of such patient, including support at the 
state hospital during the time of investigation ~ 

" 3. If it is found 'by evidence in district court , or other
wise, that such patient is not a legal r esident of any coun ty 
of the state, should the board of control, under sections 2283 of 
the code and 2270, 2727-a28-a and 2308-a, code supplement, ac
cept such patient as a state patient and approve bills to reim
burse the county committing such patient f or all legal expense 
on account of such patient, including support at state hospital 
during time of investigation of pa.tient 's residence~" 

Section 2308-a of the supplement to the code, 1907, provides: 

'' That in all cases where the commissioners of insanity of a 
county find to be insane a person who does not have a legal 
settlement within that county, the costs and expenses of the ar
rest, care, investigation and commitment of such person author
ized by law, including the costs of appeal if an appeal be taken 
and the person is found to be insane on appeal, shall be paid in 
the first instance by the county in which such person is found 
to be insane. If such person is found to have a legal settlement 
in another county of this state, such costs and expenses shall be 
audited and paid by th e supervisors of that county in the man-. 
ner p.rovicled f or the payment of otber claims. If such person 
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be found to have no legal settlement within this state, such 
costs and expenses shall be paid out of any money in the state 
treasury not otherwise app.ropriated, on vouchers executed by 
the auditor of the county which has paid them and approved . 
by the board of control of state institutions. Such vouchers 
shall contain an itemized statement of the costs and exp.enses, 
and payment shall be made to the treasurer of the county.'' 

It is clear from this section and sections 2270, 2283 and 2727-
a28, supplement to the code, 1907, that in the event an insane 
patient is committed to the state hospital by a county in which 
the patient has no legal settlement, such county must pay the 
expenses of the arrest, car e, investigation and commitment of 
such person, including the costs of appeal if an appeal be taken 
and the p erson is found to be insane on appeal, in the first in
stance, and that if it is found that the patient has a legal settle
ment in some other county in the state, the county committing the 
patient should proceed as by law provided to recover from the 
county where such insane patient has a legal settl ement the 
amount expended by the county as costs and expenses of arrest, 
car e, commitment, et c. 

If it is found that the patient has no legal settlement in any 
county in the state of Iowa, th e expenses should be paid by the 
state under the provisions of 'the law above cited. 

J anuary 13, 1913. 
RoN. J oHN L. BLEAKLY, 

A uclitot· of State. 

Respectfully submitted, 

• 

GEORGE CossoN, 
Attot·ney General of I mua. 

CoMPENS.~'l'ION oF OFFICERS.-Hold-over members now occupying 
seats in the senate of the thirty-fifth general assembly, are 
entitled to th e additiona 1 compensation provided by the acts 
of' th e thirt.y-:Fomth general assemhly. 

DEJ.R 8m: I am in r eceipt of your communication of the 11th 
instant r equestin g an opinion on behalf of the joint. committee 
on retrenchment and reform as to the right of hold-over senators 
to r eceive t he increased compensation a. provided in section 1, 
chapter 1, acts of the thirty-fourth general ass mbly. 
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'· The only constitutional provision covering this question is 
found in section 25 of article 3 of the constitution of the state of 
Iowa, and only so much of said section is applicable which pro
vides as follows : "No general assembly shall have the power to 
increase the compensation of its members." 

It is significant that the constitutional provision does not pro
hibit the increased compensation to members of the general as
sembly during the time for which said members shall have been 
~ lected, yet in section 21 of article 3 of the constitution, the in
hibition on a senator or r epr esentative being appointed to any 
civil office of profit under this state which shall have been 
created, or the emoluments of which shall have beeu incr eased, 
except such offices as may be filled by elections by the people, 
expressly refers to the time for which he shall have been elected. 

It is clear then that the language used in section 25, viz: ''That 
no general assembly shall have the power to increase the com
pensation of its members " is capable of but two constructions : 
the term "its members" either refers to the members of the 
particular session then sitting at which session the increase was 
voted, which is known as the thirty-fourth gener al a sembly, or 
else it refers to the members of the general assembly as a con
tinuing legislative body; that is to say, the t erm "general as
sembly" as used in section 25 of the constitution eith er r efers 
to that particular session, or else it r efers to the general assembly 
of Iowa whenever in session, and wou}d apply to the members 
of the general assembly at the time the increase was voted, or at 
any time thereafter, r egardless of the number of times such men 
might be re-elected. 

Under this latter interpretation, no m~ber of the thirty-fourth 
general assembly could ever r eceive any increase in compensation 
no matter how many terms he might be r eturned by his constitu
ents. This construction is so untenable and illogical that a mere 
statement of the proposition is ·sufficient to indicate its fallacy. 
It follows then that the words '' its members '' r efer to th e mem
bers of the particular general assembly at the time th e in creased 
compensation is provided. 

I am therefore of the opinion that while the thirty-fourth gen
eral assembly could not in crease th e sala,·y of any meml er of tl1 e 
thirty-fourth gener al asse mbly, an amend111ent to the law in cr eas
ing th e salary of th e mcmher!'l of th e. general assemhl y would not 
in any way prohibit memhers of sncr.eed in g general assemblies 



38 REPORT OF THE ATTORNEY GENERAL 

from accepting the increase, and that a holdover senator is as 
much entitled to the increase in salary as members of the lower 
house of the thirty-fourth general assembly who have been re
elected and are now members of the thirty-fifth general assem
bly, and that all members of the thirty-fifth general assembly are 
entitled to the increase. 

Respectfully submitted, 

February 14, 1913. 
HoN. J. H. ALLEN, Chairman, 

GEORGE CossoN, 
Atto1'1~ey Geneml of Iowa. 

Committee on R et1·enchment and R ef01·m, Statehouse. 

CoMPENSATION OF OFFICERS.-Where a seat in the legislature is 
contested and finally determined in favor of the contestant, 
such contestant is entitled to the salary for the full term, 
even though the incumbent was seated and performed the 
duties of the office. 

DEAR SIR: I am in receipt of your request of the 12th instant 
for an official opinion as to who is entitled to the salary in the 
nineteenth senatorial district ·wherein C. F . Kimball contested 
the election of 'M. C. Goodwin. 

The undisputed facts appear to be that notice of contest was 
given by Mr. Kimball before the board of supervisors had issued 
a certificate of election, and the said board in view of said notice 
of contest refused to issue a certificate of election to Mr. Good
win, although on the face of the returns Mr. Goodwin was entitlerl 
to the seat. The senate, however , seated Mr. Goodwin temporar
ily pending the determination of the contest. 

The contest having been determined in favor of C. F. Kimball 
by the senate on the 15th instant, it follows that C. F . Kimball 
has been the cle }nre officer or senator during the entire session 
and that M. C. Goodwin has been a cle facto senator from the 
time his seat was r ecognized by th e senate until the determination 
of the contest on the 15th instant. 

The question then for determination is whether a cle facto of
ficer shall enjoy all the emoluments of the office during his m
cnmbency which might be enjoyed by a de jure officer. 
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It has long been a general rule, laid down by the courts of this 
country, that the doctrine of cle facto and cle jtwe officers operates 
only for the protection of th e public and not to give the person 
claiming to be a de facto officer the emoluments of the office. The 
right to a public office carries with it the right to the salary and 
emoluments pertaining thereto. It is furth er held that if the 
salary bas been paid to the cle facto officer, it may be recovered 
from him in a suit by the person entitled to such fees. 

'rhe foregoing propositions are established in a long line of 
cases, among which are the following: 

Scott v. Chicago, 205 Ill. , 281; 
Phelan v. Granville, 140 Mass., 386; 
Dollive1· v . Parks, 136 Mass., 499; 
State v. S chram, 82 Minn., 420; 
Fylpaa v . Brown Co., 6 S. D., 634. 

In the case of Cot~ghlin v. McElroy, et al., 74 Conn., 397, in 
deciding that the cle ju1·e officer might recover from the cle facto 
officer, the · compensation paid, the court said: 

11 That, in cases like the present, the legal right to the office 
carries with it the right to the salary and emoluments thereof, 
that the salary follows the office, and that the cle facto officer 
though he performs the duties of the office has no legal right 
to the emoluments thereof, are propositions so generally held 
by the courts as to make the citation 9f authorities in support 
of them almost superfluous.'' 
Our own court has also directly passed upon this question and 

adopted the rules above cited. 

· In r egard to the office of sheriff, our c~urt in McCue v. County 
of Wapello, 56 Iowa, 698, said: 

''The doctrines of the law applicable to officers cle fac'to do 
not extend so far as to confer upon them all the rights and 
p.rotection to which an officer de jure is entitled. The doc
trines operate only for the protection of the public. They can
not be invoked to give him the emoluments of the o.ffice as 
against the officer cle jure. • • • We may add that the 
right to the possession of an office carries with it the right to 
emoluments pertaining to the place. When an officer seeks to 
recover these emoluments he must show his right to the posses
sion of the office. The rule is based upon the ground that the 
officer cle ju1·e, who has been ousted from his place by an in-
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truder, has a proprrty interest in the emoluments of the office, 
of which he cannot be deprived by on e having no title thereto. 
This property right demands protection, and the officer de facto 
cannot recover emoluments to which the officer de .i1we is en
titl ed. " 

It foll ows. th erefore, that the contest having been decided by 
th e sem1te in favor of . . F. Kimball he is entitled to the salary for 
the full session. 

Respectfully submitted, 

Fehruary 17, 1918. 
HoN. J . H. ALLEN, Chai1·man, 

GEORGE CossoN, 
Attorney Gene·ral of Iowa. 

Committee on R etrench1nent and Reform. 

ATTORNEYS' FEES.-No department of the state, except in cases 
especially authorized by law, has authority to employ special 
counsel at the expense of the state except in cases where the 
attorney general is interested. 

GE JTLEMEN: I am in receipt of your communication of the 
18th instant directing attenti~n to the enclosed claim submitted 
by Dr. T. U. McManus, president state board of medical examin
ers, for attorney's fees in connection with certain proceedings 
which the board was interested in. You request an opinion as to 
whether the doctor had authority to employ outside attorneys in 
matters of this nature and whether said claim can now be audited 
and paid under the laws of the state. 

I direct yol.1r attention to section 4, chapter 9, acts of the thir
ty-third general assembly,• which provides: 

"No compensation shall hereafter be allowed to any per
son for services as an attorney or counsellor to any depart
ment of the state government, or the heads thereof, or to any 
state boards or commissions, except in cases ~pecially 
authorized by law, and then only on the certificate of the 
attorney general that such services were actually rendered, 
and that the same could not be performed by the officers of 
the department of justice provided, however, that in any case 
where the attorney general is an interested party, the execu-
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tive council may employ special counsel and audit and pay a 
reasonable compensation for legal services rendered by him. '' 

It is clear that none of the departments of state has authority 
~o hire private counsel and have such counsel paid by the state. 

If this attorney fee is paid it will hav e to. be paid by th e attor· 
ney general. 

Respectfully submitted, 

F ebruary 20, 1913. 
HoNORABLE EXECUTIVE CouNCIL, 

Statehouse. 

GEORGE Cos ON, 
Attorney General of 1 owa. 

CoMPENSATION- MEMBERS OF 'l'HE GENERAL AssEMBLY.- The 
amount of salary to be paid member of the general assembly 
elected to fill vacancy after the expiration of the first half of 
the session discussed and opinion of former Attorney General 
Remley cited. 

SIR: I am in receipt of your communication of the 7th instant 
requesting an opinion as to wh ether or not a member of the sen
ate duly elected to fill a vacancy and qua lifying .on February 21, 
1913, after the first half of the salary for the session has been 
paid to his predecessor, who served clurit;~ g th e first of the session, 
is entitled to the full salary for the t erm. 

The statuto:i·y provision coverin g compensation of members o.f 
the general assembly is found in sect ion 12 of the code as 
amended by chapter 1 of th e thirty-fouPth general assembly, and 
as so amended r eads as follows: 

" The compensation of the membei'S of the general as
sembly shall be : To every 1nemb er, for each 1·egulm· ses
sion, one thousand dollars, and for each extra. session th e 
.same compensation per clay while in session, to be ascer
tain'ed by the rate per day of th e compensation of th (') mem
bers of the general assembly at the preceding r egular ses
sion; and in goin g to and r eturning from th e place wh er e 
the general assembl:v is held . fivP r ents per mil e, h:y th e 
n ear est traveled route ; but in no case shall th e compensa
tion for any extra sessio.n excee<.T six dollars per clay, ex
clusive of mileage." 
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The exact question you submit arose by reaso·n of a vacancy 
created in the office of representative of the twenty-sixth general 
assembly. The question was submitted to former Attorney Gen
eral Remley and in an official opinion given to the auditor of 
state, General Remley held that since there was no method 
pointed out by statute to prorate the amount earned, that the 
member elected to fill the vacancy was entitled to the full com
pensation for the entire session and accordingly his time was 
certified for the full amount and duly paid by the auditor of 
state. 

I doubt very much the soundness of this opinion but it has 
the force of law until overruled by legislative enactment , court 
decision, or subsequent opinion of the attorney general. Iu 
view of the fact that the opinion was giv~n in 1896, it . is pre
sumed to have r eceived the sanction of the general assembly then 
in session or at least each succeeding general assembly. This 
being true, I am of the opinion that it would not be improper to 
certify to the auditor of state the full compensation to th e sena
tor from the thirty-ninth district for th e entire session. 

Th e general assembly should, however, at this session pass a 
law making it clear just what compensation is to be received by 
a member of the general assembly who is elected for the un ex
pired portion of the session . . 

March 15, 1913. 
RoN. JosEPH MATTES, 

Senate Chamber . 

Respectfully submi tted, 

• 

GEORGE CossoN, 
Atto1·ney General of Iowa. 

PENITENTIARIES-COMPENSATION OF TURNKEYS AND GUARDS.-The 
hoard of control may p-romote and demote turnkeys and guards 
from one class to another , but cannot change . the compensa
tion fixed for each class by section 5716 code, .as amended by 
Senate File 44. 

GENTLEMEN: I am in r eceipt of your communication of the 
19th instant directing my attention to Senate File No. 44 which 
repeals and re-enacts section 5716, s.npplement to th e code, 1907, 
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r elating to the compensation of wardens, officers and employes 
at the penitentiary and reformatory. 

You request (1st) the amount of compensation to be paid 
turnkeys and guards; and (2d) as to the time the law goes into 
effect. 

In my opinion the salary to be paid turnkeys and guards is 
the amount named in the act, but the board of control is author
ized to make elassification, and I see no reason why the board 
could not at any time promote a person from a lower to a higher 
class and likewise demote a guard or turnkey from a higher to a 
lower class. 

The law goes into effect on the day of its publication and the 
board of control is authorized to make classification of turnkeys 
and guards at any time subsequent to th e publication of the act 
and fix the salaries of the other officers and employes named in 
said act not exceeding the amount specified therein. 

Respectfully submitted, 

April 29, 1913. 
HONORABLE BOARD OF CONTROL OF 

STATE INSTITUTIONS. 

GEORGE CossoN, 
A'ttm·ney Geneml of Iowa. 

SUPERINTENDENT OF PUBLIC INSTRUCTION~ SALARY OF.- That por
tion of Senate File 70 increasing the salary of the superin
tendent of public instruction and authorizing the appoint
ment of inspectors and a chief clerk becomes effective July 
4, 1913, although other provisions are not operative until 
July 1, 1915. 

DEAR SIR: I am in receipt of your communication of the 
30th ultimo, directing my attention to Senate File No. 70, relating 
to the office of the superintendent of public instruction, the ap
pointment of inspectors and the salary of such officers, and re
questing an opinion as to whether or not the law contemplates 
the appointment of a deputy, a chief clerk and not to exceed 
three r egular inspectors on the 4th of July, 1913; also as to 
whether you will be justified in issuing warrants in payment of 
the salaries for the persons above mentioned, and also the in
crease of salary to the superintendent of public instruction in 
the amount designated in section 8 of said act. 
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1'he confusion arises by reason of the fact that the time for 
the appointment of the superintendent of public instruction is 
d~ferre~ in sai~ act until the thirty-sixth general assembly which 
w1ll be m sesswn f~om about January 10 to April 15, 1915, but 
the person so appomted will not assume the duties of his office 
until the first secular day of July following his appointment, or 
th e first secular clay of July, 1915·. The law does provide, how
cv ~r, that the present incumbent shall hold office until the ap
pomtment and qualification under the provisions of the act and 
his coutinuance in office is under the operation of the act. 

Our supreme court has held that a law may generally go into 
effect at a given time and specific 'provisions may not "'O into 
effec~ until a time sub equent as fixed by the general ass:mbly. 

It 1s clear. from a r eading of the whole act that the law gen
e~ally goes mto effect on July 4, 1913, there being no publica
tion clause, but that wherever specifically designated in the act 
certain provisions are not to be operative until such time there~ 
after as prescribed by the general assembly. 

I a~ therefore of th e opinion that all of the act in question 
goes mto effect on July 4, 1913, except where a later date for 
some specific provision has been designated by the general as
sembly. This being true, the superintendent of public instruc
tion is authorized to appoint inspectors and do all other acts 
contemplated therein and the state auditor is authorized to draw 
his warrant in payment of salaries for such inspectors and other 
subordinates, and he is also authorized to draw his warr~nt for 
salaries in the amounts as specified in section 8 of said act. 

Respectfully, 
GEORGE CossoN, 

July 1, 1913. 
A'tt01·ney General of I owa. 

HoN. JoHN L . BLEAKLY 
Auclitor· of State. ' 

BLUE SKY LAw.-'l'bat portion stricken from the bill is no part of 
the law even though erroneously retained in the enrolled bill. 
The fact that the stricken portion remained in the bill does 
not invalidate the r emainder of the law. 

SIR : I am in r eceipt of your communication of the 12th 
instant directing my attention to paragraph 4 of section 18 of 
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chapter 137, acts of the thirty-fifth general assembly, commonly 
called the blue sky law, wherein th e name ''agent'' is defined, 
and specifically that part of paragraph 4 which r eads as fol
lows : 

" ''' ·~ .,, or who .. hall execute, issue, , sell, offer or ne
gotiate foe sale, any contract, bond or ·other instrument, by 
the terms of which title to r eal estat e located outside the 
state of Iowa is to be transferred upon the completion of 
certain payments or th e performance of certain conditions 
therein specified;'' 

And further directing my attention to the fact that the par
ticular part of said section was, by amendment which duly 
passed both houses, stricken from said law, but by error and 
oversight was included in th e enrolled bill and now forms a part 
of said cl1apter in the official publication of the session laws of 
the thirty-fifth general assembly ; and r equesting an opinion in 
view of the fact that Judge Brennan has r ecently held that you 
cannot go behind an enrolled bill, as to whether or not it is your 
duty to enforce the provisions of said act and r equire of persons 
" who execute, issue, sell, offer or negotiate for sale any contract, 
bond or other instrum ent, by th e t erms of which title to r eal 
estate located outside the state of Iowa is to be transferred upon 
the completion of certain payments or the performance of cer
tain conditions therein specified'' a permit from the secretary 
of state, file a. bond and pay the r egular fee therefor, and in 
the event that such person has failed to comply with the pro
visions of said act, whether or not they are subject to the 
penalty or fine and imprisonment as provided in section 11 of 
said act. You further request an OP.i ion as to whether or not 
in the event that it is held that said part of the law is uncon
stitutional as having fail ed to pass either branch of the general 
assembly, the same won ld invalidate the r emainin"' part of said 
act, or whether only so much of the part of said act above re
ferred to shall be held invalid . 

I have carefully read th e opinion of Judge Brennan and I note 
he states that in this state it is not permissible to go behind the 
enrolled bill to determine the validity of an act, and it must be 
admitted that language may be found in our supreme court de
cisions to this effect, but the exact question presented to Judge 
Brennan and the exact question J!lresented here ,has never been 
passed upon by our supreme court. 
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Section 17 of article 3 of the constitution of the state of Iowa 
provides: 

"No bill shall be passed unless by the assent of a majority 
of all th e members elected to each branch of the general as
sembly, and the question upon the final passage shall be 
taken immediately upon its last r eading, and the yeas and 
nays entered on the journal." 

In all legislative bodies, whether operating under written or 
unwritten constitutions, the very ·essence of a law or rule of 
action depends upon the proposed measure r eceiving the assent 
of a majority of all the members entitled to sit or at least a 
majority of all those_ present. This is not peculiar to any state 
or any country or any legislative body. It goes to the very es
sence of r epresentative government. In my opinion it is vital 
and fundamental. I am therefore of the opinion that it cannot 
be set aside upon any legal theory that it is not permissible to go 
behind an enrolled bill. To hold that the enrolled bill or rather 
a piece of paper filed in the office of the secretary of' state and 
publish ed in the official publication of the legislative acts of a 
general assembly, is final and conclusive, and that it is impossible 
to go behind the same to determine its validity or any part there
of, is to disregard the most substantive provisions of the consti
tution r elating to legislative procedure. It would result in hold
ing that the acts, not the intelligent, deliberate acts, but the 
negligent acts of one person, known as the enrolling clerk, could 
have all the force and effect of any provision in the law duly 
passed by a majority vote of both branches of the general as- . 
sembly and duly signed by the governor. To state it differ ent
ly: this would permit a person to be deprived of his property 
and his liberty, and in this case actual imprisonment could be 
inflicted without the assent of a single member of the general 
assembly, the governor of thoe Rtate or even the enrolling clerk 
who made the mistake. Such a result might be caused wholly 
by r eason of the n egligence of one person known as the enrollin..,. 
clerk. o 

Notwithstanding the opinion of Judge Brennan I cannot be
lieve that the supreme court will announce a rule of law so 
subversive of the fundamental rights which have been considered 
as a part of the inalienable rights of the English speaking people 
since the time of the Magna Chm·ta. I am therefore of the 
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opinion that the enrolled bill should govern in case of doubt, 
but that where it is clearly shown beyond all reasonable doubt 
by the legislative journals that an act, or a part of an act, did 
not pass both houses of the general assembly that the same 
ought not to be enforced as a law of the stat e, and that hence 
you ought not to require persons who execute, issue, sell, offer or 
negotiate for sale any contract, bond or other instrument, by the 
terms of which title to r eal estate locat ed outside the state of 
Iowa is t o be transferred upon the completion of certain pay
ments or the performance of certain conditions, to secure a per
mit and be subject to the provisions of the law, or that any 
prosecution should be had against such persons for a failure so 
to do. 

I am further of th e opinion that th e provision of the law above 
referred to will not invalidate t he r emaining portion of said act. 
It is a cardinal rule of law that a part of an act may be held un
constitutional without i"nvalida.t ing the remaining portion of 
said act. This i,· so elementary that it needs no citation of 
authorities. 

August 14, 1913. 
HoN. W. S. ALLEN, 

S ecreta1·y of State. 

Respectfully snbmitted, 
GEORGE CossoN, 

Attorney Gene1·al of Iowa. 

BoARD OF CoNTROL.-rl'he board of control has power to purchase 
land for r eformatory for females, for custodial farm and 
state colony for epil eptics and to im prove and equip the 
same and to provide necessary employes. 

GENTLEMEN: · I am in r eceipt of your communication of th e 
lOth instant directin g my attention to chapter 17, acts of the 
thirty-fiftl1 general assembly, and also chapter 236, acts of the 
thirty-fifth general assem bly, which cl1 apter authorizes t he estab
lishment of a state epil eptic colony, and r equesting. ~o be advised 
(1st) as to wh ether you are authorized to establish a new loca
tion for the Iowa industrial reformatory for females, engage th e 
services of a superintendent or executive officer and erect_ build-
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ings; (2d) wh ether or not you are authorized to purchase a dis
trict cust0dial farm, erect buildings, engage an executive officer 
and establish said farm; (3d ) whether or not you are authorized 
to erect builclingR and engage an executive officer for the state 
colony of epileptics and fix the compensation of these executive 
officers; (4-th ) as to whether or not you are authorized to employ 
a manager and fix his compensation for the purpose of establish
ing and maintaining imlustries at the several institutions under 
the control of the board or control and specifically in chapter 
17, acts of the thirty-fifth gen eral assembly. 

Section 1 of ch apter 17, acts of the thirty-fifth general as
sembly, provides in part that for th e purpose of providing for 
the erection and improvement of buildings, for appurtenances 
and connections, for the Iowa industrial r eformatory for fe
males, district custodial farm, and state colony for epileptics, 
for the purchase of land for on e or more of said institutions, in
cluding a new location for· the Iowa industrial reformatory for 
females, and f or establishing and maintaining industries in any 
or all of said institutions. th ere sl1 all be levied annually for five 
years a special tax of one-half mill on the dollar, etc. 

Section 2 of the act provides in part that no part of the levies 
herein provided for shall be expended for n ew buildings the 
pl'obabl e cost of which shall exceed fiv e thousand dollars with
out first submittillg to the general assembly for its approvai plans 
and specifications prepared by an architect, together with esti
mates of the cost of such buildings.· 

'l'his provision docs not apply, however, in tl1 e event of fir e 
or other casualty. 

It is clear then from the act in question that the board is 
authorized to purchase land for a new location for the Iowa in
dustrial r eformatory for female~; that the board is also author
ized to purchase land for ~ district custodial farm· that the 
board is also authorized to purchase land for a state ~olony for 
epileptics. ~t is also clear, however , from th e provisions of sec
tion 2 of the act that buildings may not be er ected at a probable 
cost in excess of five thousand . dollars at any of the several insti-
tu Lons. · 

In view of the provisions of section 236 of the acts of the 
thirty-fifth general assembly, which act gives the board of con
trol the same power and control over· the epileptic colony as is 
now given by the law as it appears in sections 2727 -al to 2727-
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a51, inclusive, supplement to the code, 1907, relating to other 
institutions under the control of the board of control, I am of the 
opinion that all th e necessary officers, managers and guards may 
be securefl by the board of control as soon as the funds will per
mit for the purpose of th e establishment and maintenance of an 

epileptic colony. 
No buildings, however , may he erected from the funds secured 

pursuant to the provisions of chapter 17, acts of the thirty-fifth 
general assembly, at any one of the several _institutions, in ex
cess of five thousan d dollars without first submitting the plans 
to the legislature pursuant to the provisions of said act. 

The money may, however , be used for the purpose of securing 
the services of a foreman or manager for the purpose of estab
lishin"' .and maintainin"' industries at on e or more of the institu-o . 0 

tions in question. 
It appears from the act that the primary purpose of the legis-

lature was to secure the ground for the several institutions in 
question leaving it for succeeding general assemblies to provide 

for the erection of permanent buildings. 
Respectfully submitted, 

September 15, 1913. 
HoNORABLE BOARD oF CoN'rRoi .. 

OF STA'l'E INS'l'JTUTIONS. 

GEORGE CossoN, 
Attorney General of Iowa. 

PREVE 'l'ION OF PROCREATION OF DELJNQUEN'l'S.-Chapter 187, acts 
of the thirty-fifth gen eral assembl , r elating to prevention 
of procreation by delinquents and defectives should be con
strued to apply only to those convicted after taking effect 
of said act and should not be construed to apply to misde
meanants or persons confined in county or city jails. 

DEAR Sm: I am in r eceipt of your communication directing 
my attention to chapter 187, acts of the thirty-fifth general as
sembly, r elating to th e prevention of the procreation of certain 
delinqu ents apd defectives , and requesting to be advised: 

1st. As to whether the act applies to prisoners confined in the 
penal institutions r eferrNl to 1n said act who were convicterl 

~ 
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prior to the taking effect of said act ; that is to say prior to th e 
4th day of July, 1913 ; and 

2d. · Does the act include persons convicted of misdemeanors 
and confined in jails and minor prisons of the state. 

First. The first question is not fr ee from difficultv. In this 
question is involved (a ) th e intention of the legislat1~re, that is 
to say, whether or not the legislature intended the act to apply 
to persons confined or convicted prior to the taking effect of 
the act ; and (b ) if the legislature did so intend, is th e act con
stitutional. 

Assumin g then that th e legislature intended th e act to apply 
to persons convict ed or sentenced prior to the taking effect of 
said act , th e same would be unconstitutional as bein g_ ex post 
facto if it may be consider ed as a means of punishment or even 
if it contained directly an element of punishment. If, however , 
it is looked upon wholly as a sanitary and police measure in th e 
interest of soci ety at large, and directly in th e interest of the 
r.ossible offspring of th e persons r eferred to in th e act, then it 
would clearly not be unconstitutional. 

It is a cardinal principle of construction that every act should 
be so construed as to r elieve it of grave constitutional questions 
if possible. This being true, and it also being un certain as t o 
wh ether it was the intention of the general assembly to make th e 
act apply to persons convi cted ' of crime prior to the taking effec t 
of th e act I am of th e opinion that the act should be construed 
to apply only t o those persons who have been convicted of crime 
subsequent to the t aking effect of said act. 

Second. After a car eful consideration of the ent ire act I am 
clearly of the opinion that it was not the intention of the lcgis
lr.ture to include therein misdemean ants or per sons confined in 
county and city jails. 

R~spectfully submitted, 

October 21, 1913. 
HoN. W. H. BERRY, 

Ohairma1~ Boctrd of Pa1·ole, 
Des Moines, Iowa. 

GEORGE CossoN, 
Atlo1'ney Geneml of I ow a. 
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AuTOMOB!LES.-Automobiles are r equired to be registered only 
during the years in which they are used upon the public 
highways of the state. In order to be entitled to r egistra
tion at half r at es the machine must have been r egistered 
f or fo ur successive years or have been in use for a period 
not less than four years. 

SIR: I am in r eceipt of your communication of the 28th ultimo 
requesting an official opinion up.Qn the following questions: 

'' 1. Do the laws of Iowa require the owner of a motor ve
hicle to r egister his machine each year and pay the proper 
fee ther efor r egardless of whether the machine is used upon 
the public highways ~ 

'' 2. If the r ecords in this department show that an owner 
of a motor vehicle r egistered his machine in 1911, but do not 
show registration for 1912 and 1913, and then the owner seeks 
to r egister the machine for 1914, what is the duty of the sec
r etary of state in the premises? Should the secretary make an 
original investigation to ascertain whether or not such ma
chine had been used in the years 1912 and 1913, unless there 
were facts or circumstances first called to his attention to in
dicate that such use of the vehicle had been made~ 

" 3. Under what condit ions may an owner of a motor ve
hicle r egist er his machine for one-half license fee~ ' ' 

First. Section 3 of chapter 72, acts of the thirty-fourth gen
eral assembly, r elating to the r egistratiofl of motor vehicles, pro

vides: 
" Every owner of a motor vehicle which shall be operated 

or driven upon the public highways of this state shall, ex
cept as herein otherwise expressl provided, cause to be 
filed in the office of the secretary of state, a verified appli
cation for r egistration * * '~ '' 

It is very clear that the law does not contemplate the r egis
tration of a motor vehicle unless the same is to be used or is 
actually used upon the highways,_ ·which t erm .includes streets 
and alleys and all public roads. In the event that the machine 
is not so used, it should be subj ect to t axation the same as ordi
nary personal property. 



52 REPORT OF THE ATTORNEY GENERAL 

Second. Section 3 of chapter 130, acts of the thirty-fifth gen
eral assembly, which section is a r e-enactment of section 7 of 
chapter 72, acts of th e thit'ty-fonrth general assembly, provides : 

'' Registration shall be r enewed annually in the same man
ner and upon the payment of the annual f ee as provided in 
section 8 for r egistration, to take effect on the first day of 
January in each year; provided, that the secretary of state 
shall withhold the r e-r egistration of any motor vehicle the 
owner of ·which shall have failed to r egister the same for 
any previous period or periods for which it appears that 
r egistration should have been made, until the fee for such 
previous period or periods shall be paid. All certificates of 
r egistration issued under the provisions of this act shall ex
pire on the last clay of the calendar year in which they 
were issued.' ' 

The act in question r equires the secretary of state to with
hold r e-r egistration of any motor vehicle the owner of which 
shall have failed to r egister the same for any previous year, if 
it appears that r egistration should have been made for such 
previous years. This does not contemplate that the secretary 
of state is to r efuse to r egister all motor vehicles which have at 
one time been r egister ed but which the r ecords do not show a 
successive r egistration. It is, however , the duty of the secretary 
of state where it appears, that is to say, where the r ecords on 
the face show that the machine should have been r egistered, OJ' 
where other satisfactory evidence is brought to the attention of 
the secretary of state that the same should have been registered, 
to refuse to register the machine for the current year until the 
fee for such previous period or periods shall have been paid. 

The secretary is J?.Ot required to make complete examination in 
each individual case and satisfy himself beyond all reasonable 
doubt that some previous Pegistration fee has been paid, but he 
is to use such diligence and effort as he can consistently do with
out inter fering with the work of the department to determine 
this question. 

The thought of the genel'al assembly, however, seems to be 
if persuasive evidence is brought to the attention of the secretary 
of state that a car offered for registration has previously been 
wrongful-ly withheld from registration, that the secretary may with
hold the current registration until he is satisfied (a) that there was 
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lawful justification in failing to pre_viou~ly register the car; or (b) 
until such previous registration fee IS pa1d. 

Th ' ·d Section 4 of chapter 130, acts of the thirty-fifth gen
eral ~ss~mbly, which is a re-enactment of section ~ of chapter 
72 acts of the thirty-fourth general assembly, provides: 

' " The following fee shall be paid to the secretary of st.ate 
upon the r egistration or r e-r egistration. of a m~tor veh1cle 
in accordance with the provisions of th1s ac~; e1gh~ ~ollars 
upon the r egistration of a motor vehicle havmg a . ratmg. of 
twenty horse power or less; and for each such veh1cle wh1ch 
shall exceed twenty horse power in rat~g, the o":ner shall 
pay at the rate of forty cents per hors~ power; provided, that 
'f motor vehicle shall have been hcensed for four sepa-
1 a . d th 1 of this state and for rate successive years un er e aws . . , 
which there shall have been paid four registratl?n fees . as 
provided by statute therefor, or any motor vehicle whiCh 
shall have been in use for a period of. not :ess th~n fom: 
years prior to August 1st of such r egistratiOn perw~ f,OI 
which registration is about to be made, the annuf!.l registra
tion fee thereafter shaJl be one-half that amou~t; ~nd 
f h ·a d that the annual fee for the r egistratiOn urt er prov1 e , · 1 or r e-registration of any electric or ~team motor vehlC e 
in accordance with the provisions of thiS act shall be fifteen 

dollars. and further provided, that the annual fee for the 
' b ' 1 motor registration or re-registration of , a motor I~yc e or .• 

cycle in accordance with the provisions of this act, shall ?"' 
three dollars; and provided further, that the .fee for regis
t ering any theretofore unregistered motor . veh1cle under the 

· · f this act which m-otor veh1cle shall be pur-
proviSIOns o , ll b h lf 
chased on or after August 1st of any ye~r, sha e one- a 
of the annual fee therefor, for the remamder of that calen
dar year; and provided furthe~·, th~t each manufactur~r or 
dealer selling or otherwise disposmg of m~tor vehicle~, 
theretofore unregistered in this state, to residents of this 
state shall report to the secretary of state each sue~ sale 

ade on or after ·August 1st of each calendar year; such 
:ports shall be, made on blanks to be furnished by ~he se~ 
retary of state upon request, and shall be made m sue 
manner as he may direct ; and provided further, that no 
motor vehicle shall be r egistered . for less than the annual 
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fee because of its having been purchased on or after Sep
tember 1st until such manufacturer's or dealer's report shall 
h~ve b~el? filed as herein p.rovided. " 

In order that a motor vehicle may be registered at one-half 
of the r egular annual r egistration fee, it must appear that (a) 
such motor vehicle shall have been licensed for four successive 
years under the laws of the state of Iowa, and that there shall 
have been paid at least four registration f ees as provided by 
statute; or (b ) that th e motor vehicle shall have been in use for 
a period not less than four years prior to August 1st of the 
r egistration period for which registration is about to be made. 
This contemplates that the machine must have been in actual 
use for a period of at least four years, but no particular amount 
of use need be shown further than the actual good faith use of 
the machine for the period named. Or (c) it must be shown 
that the car has been purchased on or after August 1st of the 
year in which r egistration is about to be made. 

If a motor vehicle is purchased after August 1st, report of the 
purchase must be made by the manufacturer, dealer or person 
from whom purchased and may be made upon blanks furnished 
by the secretary of state. 

Under this branch of the case the only difficult question that 
presents itself is whether or not a car previously owned by a 
r esident of another state, and upon which there has been the 
r egular fee paid in such other state, is on and after August 1st 
brought into this state by the owner who becomes a resident of 
this state on and after August 1st, is entitled to r egistration at 
one-half the regular fee . 

Undoubtedly the legislature did not intend to exact more from 
~ person coming from another state and acquiring citizenship 
in this state on and after August 1st, and who had previously 
paid the full annual registration fee in such other state, than is 
exacted of a person who makes an original purchase of a car in 
this state on or after August lst. 

The word " purchase" is a very comprehensive term. Our 
supre_me court in the case of Porter v . Green, 4 Iowa (Clark) 
571, held that the word "purchaser" inciuded a mortgagee. 

Webster quotes Blackstone as holding that the word ''pur-
h " "T . b c ase means o acqmre y any means except by descent or by 

inheritance;' ' and also gives the definition of ''The act of seek
ing and acquiring pL'operty" and " That which is obtained, got 
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. or acquired in any manner honestly or dishonestly; prop·erty , 

possession, acquisition.'' 
In this broad sense then a car brought into the state o~ and 

after August 1st to be permanently k ept in this state IS _an 
acquisition in this state on and after August 1st, or a t akmg 
possession after said time. The t est, however , seems to be th e 
acquiring or acquisition, and not the actual use of the car after 

such time. 

November 10, 1913. 
HO:l'f. w. s. ALLEN, 

Secretary of State. 

Respectfully submitted, 
GEORGE CossoN, 

Attm·ney General of I ow a. 

FoREIGN CoRPORATIONS.-A foreign corporation ·which has been 
transacting business in this state continuously from and 
prior to Sept. 1, 1886, is exempt from th e pay~ent of the 
corporation fee and from the penalties prescribed by the 

Arney bill. 
SIR: I am in re~eipt of yo ur communication of the 1st u1timo 

advisin g that the United Gas Improvement Company, a P enn
sylvania corporation, which compa~y,, as _I unde~stan~, holds th~ 
capital stock of certain gas compames clomg ?usm ess m_ the state 
of Iowa, has tendered for filin g and r ecorclmg a ccr:Ifi~d copy 
of its articles of incorporation, together with an applicatiOn r es
olution and statement , and asks for a p.ermit to be issued to 
said corporation as required by section 1637 of the code as 

amended. . c1 
You state that in said application tl1 e amount of the. pa1 -up 

capital stock is given, and likewise th_e . . amount of capital ~1sed 
in the state of Iowa, and request an opm10n as to whe_the-r or not 
this coinpany is liabl e for th e fees prescribe~ by se~tiOn 1637 o-f 
the code; or in the event that. it is held it Is not hable for. th e 
fee, as to wbetht>r or not it is liabl e for the penalty pr escr1bed 

in section 1639 of th e code. 
Th e solution of this question depends entirely upon the scope 

ancl purpose of chapter 136, act of the _thirty-~fth ge_neral as· 

b] Commonly known as· the Arney bill. Th1s act made sec-
f;em .y, . 
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tion 1641-b, supplement to the code, 1907, as amended by chap· 
ter 76, acts of the thirty-fourth general assembly, and section 
1641-c, supplement to the code, 1907, and section 1637 of the 
Code, as amended, applicable to all foreign corporations, and 
expressly provided that the act in question should also include 
holding companies. 

Until, therefore, the act in question was passed, the United 
Gas Imp1:ovement Company was not doing business within the 
state of Iowa within th e meaning of section 1637 of the Code, 
and was therefore not subject to the penalty prescribed in sec
tion 1639 of the code. Immediately, however, upon the passage 
of the acts and by r eason of its provisions the said United Gas 
Improvement Company would be construed to be a corporation 
doing business in Iowa, but the business being transacted by the 
said United Gas Improvement Company at the time of the pass
age of chapter 136, acts of the thirty-fifth general assembly, was 
precisely of the same nature and character as was being trans
acted by said company continuously from and prior to Septem
ber 1, 1886. This being true, the said company is not subject to 
the corporation fee prescribecl in section 1637 of the code, it 
being obvious that chapter 136, acts of the thirty-fifth general 
assembly, was not designed to l1ave a retroactive effect, but 
rather for tl1 e purpose of placing domestic imd foreign corpora
tions doing business within th e state of Iowa upon an eqnal 
footing. 

December· 20, 1913. 
RoN. W. S. ALLEN, 

Secretary of State. 

Respectfull y submitted, 
· GEORGE CossoN, 

Attorney General of Iowa. 

• 
FISH AND GAME WARDEN .-There is no law authorizing the state 

:fish and game warden to collect a half cent a pound for :fish 
caught and sold from particular lakes. However, there is no 
legal objection to the warden acting in a private capacity 
as treasurer for those desiring to donate to a fund for the 
improvement of lakes. 

Sm: I am in receipt of your communication of the 23<.1 in
stant directing my atteiltion to sections 2546, 170-d and 2900-
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a19,· supplement to the code, 1907, and requesting an opinion. as 
to whether it is legal for the :fish and game warden to receive 
from persons surronnding certain lakes of the state a half cent 
a pound for all fish caught in said lakes and sol_d, the proceeds 
to be used by said :fish and game warden for the Improvement of 

the lake in question. . 
You further r equest. that if this may lawfully be do~e. (a) IS 

the :fish and game warden to be governed by the provisions of 
section 170-d of the supplement to the code, 1~07, and must he 
account to the state for the moneys thus r eceiVed pursuant to 
the provisions of said act; (b) c.an he mak~ ~mprovemen~s of 
the lakes without th e approval of or in oppositiOn to the wishes 

of the executive council. 
Undoubtedly if this money is collected pursua~t to statutory 

provision~, it must be accounted for under sectiOn 170-d, s~p
pleinent to the code, 1907. It is furth er true that the executive 
council has authority to determine what improvements shall be 
made on the meandered lakes and lake beds of the state. There 
is, however, no authority for any one to pay the state fi_sh and 
game warden a half cent a pound for all :fish sold which. a~e 
caught in a particular lake. As I lmderstand this matter, this Is 
a voluntary contribution or donation upon the p~rt of these 

h :fish Who desire to contribute that much m order that men w o , -
the lakes may be improved. 

I see nothing in the law to prevent the state fish and game 
warden from acting in a private capaCity as treasurer for these 
men and from also using the fund for the improvement _of the 
lake, provided that the improvement of the lake meets with. the 
approval or sanction of the executive council; and provide~ 
further that the permit issued by the :fi h and game warden u~d~r 
the provisions of section 2546, supplement to the ~ode: 190 I, IS 
not limited to those who voluntarily make contri_butio~s, and 
further, that such permit is not issued as a consideratiOn for 

the money paid. . 
The :fish and game warden under no circumstanc~s IS ~uthor-

izcd to accept either directly or indirectly any considera~IO~ ~or 
fficial duty and if he a<:ts in a private capacity for mdivld-

an o ' . 1 · t 
uals it must not in any way govern his offima actiOn, nor mus 
he discriminate in issning permits to those who pay the half 
cent per pound for fish caught anQ. sold, or deny to any pe~sou 
a permit who refuses to pay the half cent per pound; prov1ded 
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that other considerations make it proper to issue a permit to the 
person in question. 

Respectfully submitted, 

December 29, 1913. 
Ho ' · GEORGE W. CLARKE, 

Governm· of I owa. 

GEORGE CossoN, 
Atto1·ney Gener·al of Iowa. 

CoRPORATIONS.-Ther e is nothing to prevent a gas company or 
stockholder ther ein from owning stock in another gas com
pany nor to prevent the exchange of stock of one such com
pany for that of another. 

GENTLEMEN: I am in r eceipt of your communication of the 
5th instant enclosing th e application of the Iowa Gas & Electric 
Company asking for_ authority to issue stock under the provi
sions of section 1641-b of the supplement tq the code, 1907, a . 
part of the property being the stock of the Mt. Pleasant Gas 
Light Company, and r equesting to be advised as to whether 
this is in contravention of the law in restraint of trade or in
valid for any other reason. 

Briefly stated, I understand the question to be whether or not 
a corporation known as the Iowa Gas & Electric Company. lo
cated at W ashington, Iowa, may exchange its stock for other 
stock in the Mt. Pleasant 'Gas Light Co;rnpany, a corporation 
organized under the laws of Iowa, located at Mt. Pleasan_t, 
Iowa, it being represented that these two corporations are en
gaged in the manufacture of gas, and are not so located as to 
be in competition with each other. 

I find nothing in the statutes which would prevent one gas 
company, or stockholder in a gas company, from owning stock in 
another gas company, or prevent the exchange of stock, the one 
for the other, assuming of course that the result of this would 
not amount to a r estraint of trade, and assuming further that 
in such exchange the provisions of section 1641-b, supplement to 
the code, 1907, are fully complied with. 

From the facts presented to me I see nothing to warrant the 
conclusion that the exchange proposed is in restraint of trade 
or otherwise against public policy, and so hold. 
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See the case of Traer v. P1·ospective Co1npany, 124 lowa, 107, 

and cases cited. 
Opinion of the attorney general under date of March 6, 1909, 

Attorney General's Report, 1910, page 54. 
I return herewith the application. 

Yours very truly, 

January 20, 1914. 
HoNORABLE EXECUTIVE CouNCIL, 

Statehouse. 

GEORGE CossoN, 
AttoTney Geneml of Iowa. 

APPROPRI.A.TIONS.-The appropriation provided for by joint resolu
tion No. 7, acts of the thirty-fourth general assembly, fot• 
an addition to Margaret Hall is not limited to the reconstruc
tion and enlar.,.ement of the old building known as Margaret 

0 ' Hall but may be used for the construction of a new woman s 
building or dormitory serving a like purpose. 

GENTLEMEN: I am in receipt of your communication of the 
17th instant r equesting to be advised as to whether the ap
propriation of $55,000, r eferred to in senate joint r~solution_ ~o. 
7, acts of the thirty-fourth general assembly, for ~n addition 
to Margaret Hall'' , must be used for the r econstruction and en
largement of old Margaret Hall, or w'hether it may be used for 
the construction of an additional dormitory for women to be 
known as n ew Margar et Hall, or some suitable name, but to be 
separate and apart from old Margaret Hall. . . . 

The appropriation in question is for ''an addition to Margaret 
Hall at a cost of not to exceed $55,000. '' Necessarily the 
solution of the question ·depends upon the particular facts in the 
case which were known or supposed to have been known to t~e 
members of the general assembly at the time of th e appropria
tion in question, together with the proper construction of the 
statute making th e appropriation in view of the facts as then 

existing. . . 
It is a matter of common knowl edge that there 1s a dormitory 

for women at the state coll ege of ngri culture and mechanic arts 
under th e supervision of th e coH ege, and that many priva~e 
rooming places for women may be found near the college and m 

the city of Ames. 
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It is stated by the president of the college and members of 
the state l;>oard of education that the housing facilities for 
women, which are under the supervision of the college, consist 
o.f one building known as Margaret Hall, and another building 
located some distance therefrom known as Margaret · Hall An
nex, and that the term ''Margaret Hall'' in addition to convey
ing the idea of a specific building of a certain architecture lo
cated upon a certain block and lot, conveys also the idea of a 
woman's building or dormitory under the supervision of the 
college . . 

As stated by one member of the board: " The words 'Mar
garet Hall' have come to mean the place where women students 
are comfortably housed, rather than designating the actual 
building,'' and in this connection it is suggested that· there are 
now two buildings under the supervision of the college at some 
distance apart known as Margaret Hall and Margaret Hall An
nex; and it may be further suggested that when parents over 
the state send their daughters to the college they are concerned 
in knowing that proper housing facilities are obtainable ex
clusively for women, and that those dormitories or rooming 
places will be under the supervision of the college. -

It is also pointed out that the old building known as Margaret 
Hall was constructed a number of years ago; is not fire proof; 
that it has an elaborate, expenSive style of architecture not in 
keeping with the times or the necessities of the case, and that 
both economy and safety, aside from architectural, esthetic, and 
other considerations, including convenience, militate against the 
expenditure of $55,000 for the enlarging of the old building. 

Bearing in mind the facts as above set forth, I am of the 
opinion that the appropriation of $55,000, above referred to, is 
not limited to the reconstruction and enlargement of the old 
building known as Margar et Hall, but may properly be used for 
the construction of a new woman's building or dormitory serv
ing a like purpose to be located on the campus at a place where 
it will best serve the purposes for which it is designed, consider
ing the present location of other permanent buildings. 

It is well known that in interpreting a statute, the purposes 
to be accomplish ed aud th e t'easous for the enactment may he 
considered, and that the general spirit and purpose of an act 
will prevail over a literal interpretation of specific words, but 
asid e from this, it may well be said that the term "Margaret 
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Hall" had come to have a meaning with the general assembly 
which prevailed among the members of the college faculty and 
persons throughout the state, namely: a place or dormitory for 
wom en located upon the campus and under the supervision of 

the coll ege. . 
The appropriation may therefore be lawfully expended m 

harmony with th e ideas her ein set forth . 
B.espectfully submitted, 

,January 22, 1914. 
To THE FINANCE CoMMITTEE OF THE 

STATE BOARD OF EDUCATION. 

GEORGE CossoN, 
Atto?'n ey General of Iowa. 

LAKE BEDS-LEASING OF BY EXECUTIVE CouNCIL.-Executive coun
cil may lease lake beds under chapter 260, acts of thirty-fifth 
general assembly, until otherwise disposed of and not ex

ceeding a period of twenty years. 

SIR: I am in r eceipt of your communication of the 23d ultimo 

in which you submit the following questions: 

"Has the executive council any authority or power to de- · 
termine that a meandered lake or lake bed within the state 
shall be maintained or drained or inwroved or sold except by 
proceeding as provided in chapter 2-B of the sup.plemep.t to the 

code ~ 
" Has the executive council any authority to lease a mean-

dered lake or lake bed under the pr Yisions of chapter 260 of 
the acts of the thirty-fifth general assembly before it has pro
ceeded as provided in said chapter 2-B, of which said act is 
amendatory, to det ermine as to whether it should he drained or 

improved ~ 
' ' Is a contract to drain , extending the r ight to drain under 

the contract over a period of six years, and then upon the com
pletion of the drainage and the expiration of tb e six years, 

11
greeing to lease for a .period of twenty years, made before pro

ceeding as provided in said chapter 2-B of any validity? 
''Is such a contract, in view of all of the provisions of th E' 

hnr relating to the subject, in any event valid ~ 
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'' If such a contract were held to be valid would it in any 
way prevent the executive council from subsequently determin
ing that the lake bed should be maintained as the property of 
the state or sold, or otherwise disposed of-special attention be
ing called to the phrase ' otherwise disposed of' in the act of the 
thirty-fifth general assembly 1 

" In view of said phrase would the legislature have power to 
provide, notwithstanding said contract, for a different disposi
tion of the lake or lake bed ~ 

''Does or does not the phrase ' until otherwise disposed of ' 
mean that it may only be leased ' in the discretion' of the coun
cil pending or during the carrying out of the provisions of .the 
statute authorizing the preservation, drainage or sale of the 
lake or lake bed ? 

' ' Can the phrase ' until otherwise disposed of' be made to 
exten.d over a period of twenty-six years or is it limited only to 
the time that may be r equired to dispose of the lake or lake 
bed in the method and for the purp.ose provided by the law ? 

'' Can ~ la~e bed be ~eased at all except after a proceeding 
has been mstituted lookmg to the disposition of it as provided 
by the law and if so can it be for a longer period than until 
such disposition is made? '' 

I shall not answer the questions in the order stated, n~r shall I 
answer all of the questions submitted by you at this time. Some 
of th e questions are difficult of solution and it has become ele
mentary that grave questions of a doubtful nature should not be 
passed upon unless absolutely necessary to a solution of the case. 
r. shall t~erefore .limit my reply to two or three fundamental ques-· 
~IOns which I beheve will be determinative of the controversy grow
mg out of the leasing of a certain lake for the period of twenty 
years, the lease to commence six years in the future, and the lessee 
to be permitted in the meantime to make extensive improvements 
upon said lake. 

Chapter 260, acts. of the thirty-fifth general assembly, which is 
amendatory of sectwn 2900-a23, supplement to the code 1907 
provides as follows : ' ' 

'' An~ land owned by the state of Iowa within the high 
water h~e~ of any non-navigable stream or lake and also any 
lands Withm the bed of any lake bed authorized to be drained 
under th e p.rovisions of this chapter may be leasecl by the 
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. executive council in its discretion, tmtil otherwise disposed of, 
the r ental to be paid into the general funds of the state. '' 

It seems perfectly obvious that this section conveys nu author
ity to the executive council to make a contract with r eference to 
the meandered, non-navigable lakes of the state for a definite p E'
r iod of twenty or twenty-six years, but that such lease of any me
andered, non-navigable lake or lake bed within the state must be 
made subject to disposition at any time by the general assembly, 
or in the language of the statute, "tmtil otherwise disposed of." 

Surely it was not the intention of the general assembly in the 
passage of chapter 260, acts of the thirty-fifth general assembly, 
to give the executive council the extraordinary power of with
drawing from the public all of the meandered, non-navigable lakes 
and lake beds within the state by leasing the same to p.riva.te parties 
to be drained and used for agricultural or other private purposes, 
such leases to be for a definite period of years and beyond the 
future control and disposition of even the general assembly itself, 
and I so hold. 

It would seem to follow as a necessary corollary that i£ the ex
ecutive council is without authority to make a lease except and 

'tmtil otherwise disposed of by the legislature, that it is also with
out authority to make a lease except and until otherwise disposed 
of by itself; in other words, that the purpose of th at part of the 
statute which authorizes the executive council to lease any lake 
or lake bed ~tntil othen dise disposed of i ~ to prevent the perma
nent disposition of the lakes of the state in the form of leases by 
the executive council, but that such leases, if any, are to be made 
subj ect to and until otherwise disposed of either by the legis
lature or the executive council. 

As to this last point I r eserve an opinion as it may not be neces
sary to a solution of the case, but content myself at this time with 
holding that the words found in chapter 260, acts of the thirty
fif th general assembly, which p.rovide that '' any non-navigable lake 
or lake beds may be leased by the executive council in its discretion 
tmtil othe1·wise clisposed of" convey no authority to the executive 
council to make a. lease which would prevent the legis,la.ture from at 
any time making disposition of the lake or lake bed in question. 

Section 24 of article 1 of the constitution provides that "No lease 
or grant of agricultural lands, r eserving any rent or service of any 
kind, shall be valid for a longer period 'than twenty years. '' 

• 
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Independently of the provisions of chapter 260, acts of the thirty
fifth general assembly, and r gardless of the interpretation to be 
placed thereon, it is clear that the executive COllll il is without au
thority to lease a lake bed to be used for agricultu1·al purpos~s 
r eserving any r ent f or a period beyond twenty years.. 'l'his being 
true, it follows that the executive council could not gmnt a lease 
in one instrument for a period of twenty years, and in another in
strument convey to the lessee any rights covering an additional pe
riod of time, which are not enjoyed by any citizen of the state of 
Iowa by r eason of his citizenship. To state it differ ently: if the sep
arate instrument to th e lessee for the period of six years additional 
to and not a part of the twenty years covered in the lease, conveys 
to the lessee any exclusive rights or privileges not enjoyed by any 
other citizen of · the state by r eas on of his citizenship, then it 
amounts to a lease for an additional period of time, and is there
fore invalid being in coJ;Jtmvention of the constitution of the state 
of Iowa. 

As to whether the executive council may in any event make a 
lease for a p-eriod of twenty years, which is not to commence until 
long after the t erm of each member of the executive council shall 
expire, is extremely doubtful. On this point, however , I r eserve 
an opinion in the hope that th e two fundamental propositions her e
tofore decided will work a solution of the controversy. If they do 
not, I shall be glad to take up such additional questions as you may 
submit as may be necessary to a determination of all the points 
necessarily involved in a solution of the question, and for the future 
guidance of the council. 

Respectfully submitted, 

January 22, 1914. 
HONORABLE GEORGE w. CLAR)\E, 

Governor of Iowa. 

GEORGE Cosso ' , 
Attm·ney Gener-al of Iowa. 

TRUST COMPANIES.-Cannot invest trust funds or deposits in real 
estate. Practice of investing its capital in r eal estate trans
actions should be discouraged. 

SIR: Pursuant to the oral request of Mr. George PenJ].ell, chief 
bank examiner, as to the right of trust companies to engage in 
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real estate, after careful consideration I have to advise that no trust 
company should be permitted to invest any of its trust funds or any 
of its deposits in dealing in real estate. 

As to the right of a trust company to invest any uf its cap ita l 
in real estate transactions, I r esel've my opinion at this time fur
ther than to say that since by chapter 152, 11cts of the thirty-fifth 
general assembly, additional powers have been conferred up.on 
trust companies until they may now do many of th e things for
merly belonging exclusively to banks, that there is much r eason 
for saying that they should be subject to the same r estrictions and 
limitations as state and savings banks, and therefore the practice 
should be discouraged so far as possible until the matter can be 
definitely submitted and passed upon by the next general assembly. 

Respectfully submitted, 

February 16, 1914. 
HON. JOHN L. BLEAKLY, 

At~ditor of State. 

GEORGE CossoN, 
Attomey General of Iowa. 

BOARD OF CONTROL.- Where patient is paroled to friend to be de
livered without expense board may r eturn patient if dangerous 
at exp.ense of institution and recover from person to whom 
paroled unless returned before limit ' of parole. 

GENTLEMEN: I am in receipt of your communication of the 
6th instant in which you request an opinion as to whether the 
power of the superintendent of the state hospital for the inebriates 
in the matter of paroling and releasing inmates is both absolute 
and exclusive, or whether the board of control may exercise au
thority if foy_nd to be advisable. 

This questio~ is not easy of solution. Section 2310-a19, supple
ment to the code, 1907, provides that any patient whom the super
intendent believes to be cured may be paroled conditioned on said 
patient signing a written pledge agreeing to refrain from the use 
of all intoxicating liquors as a beverage, and from the use of mor
phine and cocaine or other na.rcotic drugs during the term of his 
commitment and shall avoid frequenting places and the association 
of p-eople tending to lead him back to his old habits of inebriety. 

5 
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'l'his section was repealed and re-enacted in chapter 185, acts of' 
the thirty-third general assembly, but no modification was made in 
the re-enactment as to this part of the section. 

onsidered independently, it would follow that the superintend
ent had the absolute and exclusive power of determining when a 
parole should be granted to an inmate assuming of course that the 
superintendent acted in good faith. This being true, we are lei! 
to the inquiry as to whether other parts of the chapter relating to 
the state hospital for inebriates, and other provisions of the law 
relating to the power and authority of the board of control , modify 
the section in question. 

Section 2727-a8, supplement to the code, 1907, provides : 

' ' 'l'he board of control shall have full power to manage, co·n
t?·ol, and goven~, subject only to the limitations contained in 
this act, the soldiers' home; the state hospitals for insane ; 
the school for the deaf; the institution for the feeble-minded ; 
the soldiers ' orphans' home; the industrial home for the blind, 
the industri-al school, in both departments ; and the state peni
tentiaries.'' etc. 

Section 2727-a9 of said supplement provides that the powers pos
sessed by the governor and executive coTincil, with reference to the 
management and control of the state penitentiaries, shall, on July 
1, 1898, and without further process of law, cease to exist in the 
governor and executive council, and shall become vested in the 
board of control; and the said board is on July 1, 1898, and with
out further process of law, authorized and directed to ·assume and 
exercise all the powers heretofore vested in or exercised by the sev
eral boards of trustees, the governor or the executive council with 
reference to the several institutions of the state herein named. 

Section 2727-a24 of said supplement makes it the duty of the 
board to appoint a superintendent, warden or other chief executive 
officer of each institution under the control of the board of con
trol, fixes the tenure of office and provides that the superintendent, 
warden or other chief executive officer of any of the institutions 
named may be removed by the board for misconduct, negiect of 
duty, incompetency or other proper cause showing inability or re
fusal to perform the duties of the office, and that ''the officers of 
the . several institutions shall have the qualifications and perform 
the duties now imp.osed and required of them by the statute, except 
as the same are modified or abrogated in this act. In case there is 
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an alleged or seeming conflict between the powers of the superin
tendents or other exect~tive officers and the board of control, the de
termination of such question by the board shall be final." 

Section 2310-aS, included in chapter 2-A, relating to the state 
inebriate hospital, provides in part that the board of control of 
state institutions shall have the same power and control over said 
hospital as is now given it with reference to the several institutions 
mentioned in chapter 118, acts of the twenty-seventh general as
sembly, and all amendments thereto. (Chapter 11-B, supplement 
to the code, 1907) . 

If the board of control is given the same pqwer and control over 
the state hospital for inebriates as it is expressly granted over 
other institutions under its control, as set forth in the sections pre
viously cited, it follows that the board of control is the ultimate 
authority on all questions of government in the institutions sub
ject to the control of said board. This conclusion is supported by 
section 2310-a17 of the code supplement which p.rovides that the 
superintendent of said inebriate hospital, sttbject to the approval 
of the board of co11trol, shall prepare rules and regulations for the 
government of said hospital and its inmates; and by section 2310-
a29 which provides that "Whenever the physical condition of any 
p:atient shall become such that in the judgment of the superintend
ent further confinement will prove injurious to the health of said 
patient, the state boa1·d of conkol may parole him under proper 
conditions and restrictions for such per'iod of time as it may deem 
·advisable.'' 

It is elementary that in construing a statute it must be considered 
as a whole, and that the meaning found in particular paragraphs 
or sentences abstractly considered must be modified by the general 
context of the statute. 

The supreme court of the United States in the case of Union 
Pctcific Railroad Company vs. Snow, 231 U. S. 204, said that a 
literal interpretation of a statute would not be enforced if to do 
so it would give it a consequence the statute did not intend. 

To the same effect see Sohn vs. Wctt e1·son, 84 U. S. 596; Union 
Pacifi c R. R. Co. vs. Lamm1ie Stock Yards, 231, U. S. 190, at 

. page 200 ; 
Following this rule of construction so recently reaffirmed by · the 

supreme court of the United States, a construction which is gen
erally adopted by our court and other courts, the section relating 
to the power of the superintendent with reference to parole should 



68 REPORT OF THE AT'l'ORNEY GENERAL 

not. be: given a literal, abstract interpretation, but must:. he ean
sidered in connection with the entire chapter relating to. the: in
ebriate hospital, and all of the provisions relating to the boar.d oi 
control, and when it is considered that in express terms the board 
of control with other institutions is to be the ulti~ate authority in 
case of conflict with or between the governing officers or subordin
ates of these institutions, and when. it is further considered by 
express terms the board of control is given all of the power in the 
matter of governing the inebriate hospital possessed in the govern
ing of other institutions, and when it is further considered that 
ultimate authority mpst be lodged somewhere, and that the general 
spirit and purpose, as well ,as the wording, gives to the board of 
control the v.ltimate authority in the governing of all of the insti
tutions under its control, as well as placing upon said board the 
responsibility, the conclusion is inevitable that the board of con
trol in the matter of paroling inmates of the inebriate hospital is 
clothed with final authority. 

It is also clear, however, that the recommendations of the .super
intendent should have very great weight, if not controlling, in 
ordinary cases because of the peculiar opportunities possessed by 
the superintendent of knowing each individual inmate, but if, after 
thorough investigation and after careful consideration of the recom
mendations of the superintendent, the board decides that a differ
ent order should be made, I am of the opinion that it is both the 
rig~t and the duty to make such order. 

February 17, 1914. 

Respectfully submitted, 
GEORGE CossoN, 

Attontey General of Iowa. 

HoNORABLE BoARD oF CoNTROL oF STATE INSTITUTIONS. 

• 

ENTOMOLOGIST.-Paid upon a per diem basis but assistant is paid 
a reasonable compensation from money appropriated for such 
purpose. 

SIR: I am in receipt of your communication of th:e.. 2Qth. ultimo 
directing my attention. to section 2575-a47 which authorizes the 
entomologist of the state exp-eriment station to appoi~t "such 
qualified assistants as may be necessary, fix a. reasonable compen
sation for t11 eir labor and , 1 ay th e sa me'' ; and section 2575-a51 
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which provides that ''the state ent~mologist shall be allowed a.nd 
paid for his services while engaged in this work, all his necessary 
traveling expenses and the sum of five dollars per day.'' 

Reference should also be made to chapter 210, acts of the thirty
fifth general assembly, which provides that ''There is hereby ap
propriated out of any moneys not otherwise appropriated, the sum 
of two thousand dollars annually, or so much thereof as may be 
necessary, for carrying out the provisions of this act.'' 

You r equest to be advised as to whether the compensation of the 
assistant must be on a per diem basis inasmuch as section 2575-a51 
fixes the compensation of the state entomologist on a per diem 
basis. 

The question should be answered in the negative. The state 
entomologist must be paid upon a per diem basis, but the compen
sation of the assistant is subject only to the limitation that such 
compensation fixed shall be ''a reasonable compensation'' and the 
compensation of the assistant and the entomologist shall not exceed 
the amount of money appropriated by the legislature for such 
purposes. 

Legislation is common where a per diem salary is fixed for heads 
of departments ·and a compensation by the month may be paid to 
deputies, assistants, stenographers and other subordinates and em
ployees. 

Of course the entomologist ought not to employ any one during 
any period of time unless he has services to perform, but the fact 
that an assistant is not employed during the full time of twelve 
months would not prevent his being paid upon a monthly basis, 
nor would the fact that he was paid upon a monthly basis r equire 
him to be paid for a full month's services if he only performed 
services during a part of a month; in that event, a proportional 
compensation should be paid for the services actually r endered . 

Respectfully submitted, 

March 16, 1914. 
HoN. JoHN L. BLEAKLY, 

Aud-itor of State. 

GEORGE CossoN, 
Attomey General of Iowa. . 
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r 
BoARD OF PAROLE.-For reasons set forth, recommend-ed that action 

be deferred at present as to the vasectomy act. 

GENTLEMEN: On the 17th of July, 1913, your board submitted 
the following questions to the department of justice with a request 
for an official opinion thereon : , 

1st. ''Do the prisoners confined in the prisons named above 
whose crime was committed before the taking effect of the act 
referred to, come under the provisions thereof ~ 

2d. '' Does the act include persons convicted of misdemean
ors confined in jails and minor prisons of the state 1 '' 

On the 21st of October, 1913, an official opinion was given in 
which it was held that the act did not include misdemeanants or 
persons confined in county and city jails. In discussing the first 
prop.osition it was said: 

"The first question is not free from difficulty. In this ques
tion is involved (a) the intention of the legislature; that is 
to say, whether or not the legislature intended the act to apply 
to persons confined or convicted prior to the taking effect of 
the act; and (b) if the legislature did so intend, is the act 
constitutional Y" 

In discussing the question I there said that "Assuming that the 
legislature intended the act to apply to persons convicted or sen
tenced prior to the taking effect of said act, the same would be un
constitutional as being ex post facto if it may be considered as a 
means of punishment or even if it contained directly an element 
of punishment''; and that ''It is a cardinal principle of construc
tion that every act should be so construed as to relieve it of grave 
constitutional questions if possible''; and that ' ' This being true, 
and it also being uncertain as to whether it was the intention of 
the general assembly to make the act apply to persons convicted 
of crime prior to the taking effect of the act, I am of the opinion 
that the act should be so construed to apply only to those persons 
who have been convicted of crime subsequent to the taking effect 
of said act. '' 

The precise question now presented by the complaint filed by 
George B. Stewart on behalf of Rudolph Davis seems not to have 
been passed upon in that opinion, viz: Was it the intention of the 
legislature that both convictions should be subsequent to the taking 
effect of the act? 
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It will be noticed tha.t the language used by the ~eneral assembly 
is general in its nature, and after a careful consideration of the act, 
I am of the opinion that the act should be so construed as to require 
that both convictions of a felony must be subsequent to the pass
age of the act. This being true, and there now being no person 
confined in the penitentiary who has been twice couvicted of felony 
since the passage of chapter 187, acts of the thirty-fifth general 
assembly, it follows that the order made by the board of parole 
designating Rudolph Davis and others should be cancelled and that 
no prisoner should be designated by the commission named upon 
whom the operation should be performed who has not been twice 
convicted of a felony subsequent to the passage of the act. Since 
the act does not make it clear whether both convictions should be 
had in the state of Iowa, and as it is well known that what is a 
felony in one state may be a misdemeanor in another state, and 
vice versa, and since the thirty-sixth general assembly will convene 
on the second Monday in January, 1915, I suggest that no further 
action be taken under this particular section of the act until the 
general assembly has an opportunity to make the provision in ques
tion more specific. 

This opinion is limited to the construction to be placed upon the 
single phrase under consideration, viz: a prisoner ''who has been 
twice convicted of a felony." 

Respectfully submitted, 
GEoRGE CossoN: 

Attorney General of Iowa. 
April 1, 1914. 
HONORABLE BOARD OF PAROLE. 

CoMMISSIONER OF LABOR.-Entitled to two clerks in addition to 
deputy at a salary of $1000 each per year. 

SrR: You call attention to the letter of the treasurer of state 
addressed to you of date Ap.ril 2d, and propound the question as 
to whether or not. under the laws of the state and the acts and reso
lutions of the last general assembly you are entitled to more than 
one clerk in your department and whether or not an appropriation 
for the compensation of more than one clerk was made by the last 
general assembly. 
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By section 3 oi chapter 196 of the acts of the thirty-fifth general 
- I 

assembly it is provided,-

'' The commissioner of the bureau of labor statistics shall 
receive a salary of eighteen hundred dollars ( $1800) per an
num and shall be allowed a deputy at a salary of fifteen hun
dred dollars ($1500) per annum payable monthly; he shall 
also be allowed three (3) factory insp.ectors, one of whom shall 
be a woman , at a salary of one hundred dollars ($100) per 
month each, one off'ice cle1·k at a salary of one thousand dol
lars ($1000 ) per annum. " 

By joint r esolution No. 15 it is provided,-

" Until July 1, 1915, the number of employes for the various 
offices at the seat of government, unless otherwise provided by 
law, shall at no time exceed the number named herein , and 
their compensation shall be amounts herein fixed. 

' ' For the bureau of labor statistics, one clerk and statis
tician at a salary .of not to exceed $1000. '' 

By section 1 of chapter 321 of the acts of the thirty-fifth general 
assembly it is provided,-

'' There is hereby app.ropriated out of any money in the state 
treasury, not otherwise appropriated, an amount sufficient to 
pay the salaries of the variOtt,S officers, whose salaries at·e fi xecl 
by law, for a term of two years, ending June 30, 1915, and 
payable from the state treasury, and the auditor of state shall 
draw warrants therefor in favo.r of the officers entitled thereto, 
in monthly installments, when not otherwise provided by law. 

''To the office of the bureau of labor statistics, for the period 
ending June 30, 1915, ai per joint r esolution No. 15, the sum 
of two thousand dollars ($2,000.00).'' 

Construing all of these provisions together it would seem that 
section 1 of chapter 321 was intended to provide compensation for 
the labor commissioner, his deputy and the office clerk p.rovided 
for in and whose salary was fixed by section 3 of chapter 196 •af 
the thirty-fifth general assembly, and section 2 of chapter .321 is 
intended to provide an appropriation for the clerk and statistician 
authorized to be employed by joint r esolution No. 15. Hence it 
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would. seem clear that you would be entitled to two clerks in addi
ti0n to the deputy at a salary of $1000 each. per year. 

Respectfully submitted, 

April14, 1914. 

HoN. A. L . URICK, 
Labor Commissionet·. 

GEORGE CossoN, 
Attorney Gen eTal of Iowa. 

BOARD OF CoNTROL.-Can build highways and bridges on lands of 
the state institutions or lands adjacent thereto. 

GENTLEMEN: I am in r eceipt of your communication of the 
11th instant directing my attention to chapter 124, acts of the 
thirty-fifth general assembly, amendatory of chapter 93, acts of ~he 
thirty-third general assembly, and submitting the following ques
tions: 

" Has the board of control authority, under this statute and 
the stat~te which it amends, to order at state expense grading 
and making· of a highway, including constructing bridges or . 
culverts on a highway located on state lands which h~s recently · 
been opened for public travel ~ 

"Has the board of control authority, under this statute and 
the statute which it amends, to order at state expense r epair
ing and improving a highway where the state owns the land 
on one side of the road, the land on the other side being ow.ned . 
by private parties·1" 

As poin.ted out in your letter, section 1 ~f chapter 124, acts of the 
thirty-fifth general assembly, provides in part: 

" That all roads and highways within and adjacent to lands 
belonging to the state, including those under the supervision 
of the sk1.te board of education, shall constitute a separate road 
district under the control and supervision of the supervisor 
appointed by the board of control of state institutions with 
all the powers, duties and responsibilities imposed upon road 
supervisors'' etc. 

And that : 

'' All cost of maintaining, repairing, r enewing and imp.rov
ing th t! roads within the road district containing s;tate land11, 
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except county bridges, after the expenditure of the road poll 
tax, either in money collected or in labor, shall be paid out of 
any general funds in the hands of the state treasurer, not 
otherwise ~appropriated, upon warrants drawn by the state 
auditor after certificate of amount due shall have been filed in 
his office by the board of control.' ' 

It follows from that part of the section just quoted that the 
bo·ard of control has authority to establish a road district on any 
lands at any of the state institutions under the control of the board 
of control or the board of education, or any lands adjacent to lands 
belonging to the state at any of such institutions, and to do the 
necessary grading and all other work necessary in constructing 
the highway, including the building of bridges and culverts. 

Your jurisdiction not only includes the roads and highways 
within the lands belonging to the state, but also roads and high
ways within and adjacen.t to lands belonging to the state; therefore 
your second question must be answered in the affirmative. 

It will be noticed that section 1 does not authorize the exp.endi
ture of money to construct county bridges. Wherever, however, 
a bridge or culvert is necessa1>y to the establishment of a road 
which is to be maintained and controlled by the state pursuant to 

· the provisions of chapter 124, acts of the thirty-fifth general assem-
bly, it would not constitute a county bridge or culvert. It follows 
of course that wherever a bridge- was to be established upon a 
regular constituted highway under the control and jurisdiction of 
the county that your board would not be authorized to expend 
morley for a bridge of this nature for the reason that it would be 
a county bridge. 

June 13, 1914. 

Respectfully submitted, 

• 

GEORGE CossoN, 
Atto·rney Geneml of Iowa. 

HoNORABLE BoARD OF CoNTROL OF STATE INSTITUTIONS. 

GoVERNOR.-The insurance comm1ss10ner, having be.en appointed 
and his bond approved, the auditor may, if he desires, transfer 
all of the books, etc. , and be relieved from all responsibility. 
Until then the· insurance c·ommissioner may have access to such 
books, records, etc., during office hours. · 
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Srn: I am in receipt of your communication of the .23d instant 
advising that you have appointed Emory H. English "Commis~ 
sioner of Insurance" under the provisions of chapter ~46, acts of 
the thirty-fifth general assembly, and requesting an opinion as to 
the proper interpretation of said act in the following particulars : 

(a) When does the term of office of the commissioner begin ? 
(b) When does the act take effect? 
(c) What are the duties of the commissioner of insurance be

tween the first day of July and the second secular day of January, 
1915? 

For the sake of brevity the questions will be considered jointly. 
Section 1 of said act provides in part : 

''That there is hereby created and established a department 
to be known as the ' Insurance Department of Iowa'. The 
chief officer of said department shall be styled 'Commissioner 
of Insurance', ·and shall be appointed by the governor on or 
before the first day of July, 1914; said officer to serve until 
February 1, 1915. '' 

Section 4 provides that : ''and all powers now vested in and all 
duties imposed upon the auditor of this state relating in any way 
to insurance matters, shaU, from and after the taking effect of this 
act be vested in and made incumbent t~pon the commissioner of 

' insurance herein provided for." 

Section 5 provides : 
I 

''All books, records, files, documents, reports, and securities 
and all papers of every kind and character relating to the 
business of insurance and now enjoined and required by law 
to be delivered to or to be filed or e deposited with the audi
tor of sta.te shall, from and after the taking effect of this act, 
be delivered to and fil ed or deposited with the said comm•tssioner 
of insurance." 

Section 6 provides : 

''All fees and charges of every character whatsoever which 
are now required by law to be paid to the auditor of state by 
insurance companies and associations shall from and after the 
taking effect of this ac,t be payable to the insurance commis
sionM· whose dttty it shall be to accom~t for and pay over the 
~ame to the treasurer of st~te at the time and in the manne1· as 
now provided for by law for the audito1· of state.'; 
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'rhe act was approved Ap.ril 23, 191;3, and ,under the constitution 
would become effective on July 4, 1913, except as otherwise -pro
vided in the act. 

Section 1 of the act originally contained a provision that the 
term of office of the commissioner of insurance would commence on 
the second secular day in January, 1915. This provision was how
ever eliminated by an amendment. It follows that it was done for 
the purpose of fixing a different time at which the term of office of 
the commissioner of insurance would commence. 

It is not necessary to consider the q_uestion as to whether or not 
the commissioner could have assumed the duties of his office prior 
to the first day of July, 1914, because the appointment was not 
made in time for the commissioner to assume his 'duties p.rior to the 
first day of July, 1914, and any question as to what could be done 
before said time would be wholly academic. 

I therefore hold in the language of the act that the commissioner 
of insurance ''shall have general control, supervision and direction 
of all insurance business transacted in the state of Iowa and shall 
be charged with the execution of the laws of this state relating to 
insurance and shall have all powers now vested in and all duties 
imposed upon the auditor of this state relating in any way to in
surance matters," from and after the first day of July, 1914. 

As before stated, under the constitution the act would become 
effective on the 4th day of July, 1913, but until an insurance com
missioner was actually appointed, the act would have no practical 
effect. The insurance commissioner being now appointed and hav
ing filed a · bond, the act becomes in full force and effect from and 
after the first day of July, 1914, save and except as otherwise pro
vided in the act itself. 

Section 2 of the act p.rovides that under said section the auditor 
of state cannot be required to turn over to the insurance commis
sioner any desks, chairs, fili1tg cases and other furniture or books, 
papers, records and securities or other property now in the office 
of the auditor of state relating to or connected with the business 
of insurance until the second secular day in January, 1915. 

The insurance commissioner now having been duly appointed 
and his bond having been approved by the executive council and 
duly filed .in the office of the secretary of tate, the auditor of state 
may if he desires immediately transfer all of the books, papers and 
securities specified in section 2 of the act to the insurance com
missioner, and up:on such transfer and taking of a receipt from said 
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insurance eommissioner, the auditor of state will then be relieved 
-:and cexone:t"ated of all :further .liability in connection therewith. 

Until .the _auditor of state does so tr.ansfer to the commissioner 
all hooks, papers, records and s curities as specified in se.ction 2, 
the .insurance commissioner may have access to such books, records, 
papers and securities at any time during office hours wherever it 
is found that reference to the same may be necessary in connection 
with the transaction of the business in the office of said insurance 
commissioner. 

Resp.ectfully submitted, 

June 29, 1914. 
HoN. GEORGE W. CLARKE, 

Gover1~or of Iowa. 

GEORGE CossoN, 
Attorney Ge1~eml of Iowa. 

BoARD oF PAROLE.-In view of the decision of Judges Smith, Pol
lock and McPherson, the enforcement of chapter 187, thirty
fifth general assembly, would be stopped by injunction; hence, 
sugg~st action be deferred except where consent is given. . 

GENTLEMEN : I am in r eceipt of your communication of the 18th 
instant directing attention to the opinion filed in the case of 
Davis vs. B erry, et al, in the United States district court for the 
southern district of Iowa by Judges Smith, Pollock and Mc
Pherson, in which it was held that certain parts of chapter 187, 
acts of the thirty-fifth general assembly of Iowa, were uncon
stitutional, and in view of said opinion submitting the following 
questions: 

First. '' Does the opinion and holding in that case legally 
interfere with the administration of the provisions of chap
ter 187 of the acts of the thirty-fifth general assembly of 
Iowa, in cases of prisoners confined in the state other than 
those of th e class who have been twice convicted of a 
felony 1 

S econd. " Is there legal reason because of the opinion and 
holding in the case above referred to, why the provisions 
of the act referred to should not be administered in cases of 
th e inmates of the state hosp1taH" 
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.Strictly speaking, the opinion in question does not cover any 
one included within the provisions of said act except "convicts 
who have been twice convicted of a felony." As suggested, 
however, in your second question, the nature of the opinion is 
such as to show th e hostility of the court to the act in question, 
and in view of the opinion flled with the decree, it seems very 
probable that if the law was again attacked as applied to others 
not included in the suit her etofore r eferred to, entitled Davis 
vs. B erry, et al, that the court would again grant an injunction and 
suspend the operation of the act. 

I suggest therefore that it would be better to defer action un
der the act, except with the consent of the persons in question, 
if not under guardianship or other disability, and if under 
guardianship or disability, with the consent of their guardian. 

Respectfully submitted, 

August 29, 1914. 
HONORABLE BOARD OF pAROLE. 

GEORGE CossoN, 
Attm·ney General of Iowa. 

SECRETARY OF STATE.-No inspection fee charged when, in fact, no 
inspection is made. 

DEAR SIR : Pursuant to your oral request for an opinion con
cerning the validity of the fees charged as an inspection fee upon 
gasoline, I have to advise that a conference was held in the office 
of the governor in which the governor, the secretary of state, 
the chief oil inspector and the attorney general were present. 
In said conference it appeared from the chief oil inspector that 
the statutory fee was being charged for the inspection of gaso
line, whereas as. a matter of fact, no actual inspection of gasoline 
was being made except in ve~y rare instances. 

ln a recent case in Maryland, Foot & Company vs. Maryland, 
232 U. S. 494, the supreme court of the United States held: 

"Effect must be given by the courts to the provisions of 
the constitution; and where it does appear that the amount 
of inspection fees are disproportionate to the inspection 
service rendered or include something beyond inspection, the 
tax must be declared void as obstructing the freedom of 
interstate comme.rce. 
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" A state statute imposing an inspection tax, the proceeds 
of which are to be and actually are used partly for inspec
tion and partly for other purposes such as policing state 
territory, is necessarily void as imposing a burden on in
terstate commerce in excess of the expenses absolutely nec
essary for inspection, and so held as to the Maryland Oystt;r 
Inspection Tax of HllO. 

' ' The question of constitutionality of an inspection law 
depends not only upon wh ether the excess proceeds of the 
tax may be used for other purposes, but whether they 
actually a•·e so used ; and it is the duty of the courts to de
termine whether the tax is excessive and the excess is so 
used so as to protect citizens against payment of fees not 
authorized by the constitution . Tnrne?· vs. Maryland, 107 U. 
S. 38, distinguished, and Brimmer vs. R ebman, 138 U. S. 83, 
followed .'' 

It appeared from the reports filed by th e chief oil inspector 
with the governor that the fees. were greatly in excess of the 
cost of inspection . Following the decision of the supreme court 
of the United States above referred to, it " ·as suggested by the 
attorney general that no inspection fee shonld be charged for 
inspecting gasoline -ivhen th ere was in fact no inspection ; that 
whenever special circumstances or special complaints r equi,·ecl 
an inspection of gasoline to be made, some form of inspection 
should be made and th en a fe e could, be char ged, and that the 
custom of charging the fe e wh ere in spection wa s not mad e 
should be discontinued. 

This suggestion >vas concurred in by both the governor and 
the secr etary of state as being in baJ mony with the ruling of 
the supreme court of the United States. Accordingly the chief 
oil inspector directed his men to discontinu e the practice of 
charging inspection fee on gasoline where no inspection was 
made, and the fees now collected by the oil inspector approxi
mate th e actual cost of inspection. 

December 17, 1914. 
HoN. W. S. ALLEN, 

S ecret(l;ry of State. 

Respectfully submitted, 
GEORGE CossoN, 

Attontey Geneml vf Iowa. 
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SCHEDULE G. 

SENATORS-S'l'ATE-TERM OF 0FFICE.-Hold until successors are 
elected and qualified. 

ELECTION CONTEST-WITHHOLDING CERTIFICATE IN CASE OF.
Chapter 7 of code does not app.ly to member of general as
sembly. 

HON. c. G. SAUNDERS, 
January 3, 1913. 

Council Bluffs, Iowa. 

DEAR SENATOR: I am in receip.t of your communication of the 
28th ultimo requesting an opinion as to whether or not a senator 
holds over until his successor is duly elected and qualified. 

While no specific provision is found with r eference to senators 
in our constitution, section 3 of article 3 expressly provides that 
'"rhe terms of representatives shall commence on the first dav 
of January next after their election, and continue two year;, 
and until their successors ar e elect ed and qualified,'' and in 
view of the provisions of section 5, I take it that the same condi
tion obtains with r efer ence to senators of the general assembly. 
I am ther efore of the opinion that the same rule prevails with 
r efer ence to both senators and representatives viz: that they 
hold until tl1 eir successors are el ~cted and qualifled. • 

After carefully considering the provisions of chapter 7 of th e 
code r elating to contest of elections, I am of the opinion that 
section 1219 relating to the withholding of certificates does not 
apply to members of the general assembly. Undoubtedly it did 
not apply as the law orginally stood, and I think a r eading of 
the whole chapter will clearly indicate that sections 1208 to 1223 
inclusive, have no r eference to members of the general assembly 
but only to county officers. .I have not, however , attempted to 
impose my will up.on boards of supervisors and local officers, and 
regardless of what actually should be done in the granting of 
certificate in the event of a contest, nevertheless if no certificate 
is actually granted and no successor actually qualifies, I am of the 
opinion that you would continue in o..ffice until a certificate is given 
by the proper election officers, or until the general assembly recog
n ;r.eR some one as duly elected. 

Yours vrry truly , 
GEORGE CossoN, , 

.Attor'tJ.ey Ger~ernl of Iowa. 
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TAXATION-ASSESSMENT OF BANK STOCK--Requirement tha.t bank 
furnish list of stockholders and method of assessing upon fail-
ure to furnish proper lists. 

MR. W. E. BENSON, Assessm·, 
Gladbrook, Iowa. 

January 18, 1913. 

DEAR Sm: Yours of the 17th instant addressed to the attorney 
general has been r eferred to me for r eply. 

You call at tention to the fact that you ar e th e assessor and 
t.hat heretofore certain banks in your county have failed and r e
fused to furnish a list of the stockholders as r equired by law, 
and ask to be advised as to the proper method of procedure to 
be follow ed by you in the matter . 

I r ecently had some conversation with your county attorney 
with refer~nce to this matter and advised him that the proper 
thinr for th e assessor to do in such cases was to demana a list 
and that if it was not furnished the assessor might, if he saw fit , 
bring a mandamus proceeding to compel the furnishing of such 
list; or the assessor might assess the shares of stock accordiug 
to the last previous list of which he has knowledge or informa
tion. Of course where he has actual not ice that a certain stock
holder named on the previous Ji st has disposed of his stock to 
other parties, then be should assess to those parties but in the ab
fiClH:e of the proper list he would be justifi ed in assessing to the 
last known holders of the stock. Then under another·section of the 
statute, the bank becomes liable for ' the entire tax and is re
quired to pay it aud collect from the several stockholders. 
lfenc,e, it would not be absolutely essential that the stock shoulil 
lw'Te been assessed to the true owners. 

You s truly, 
C. A. Ronarns, 

Assistant Attorney General. 

SENATORs--STATE--WHEN APPOINTMENT MAY BE MADE. 
January 18, 1913. 

HoN. CLAYTON B. HuTcHINs, 
Representative from Kossuth County, 

Statehouse. 
DEAR SIR: You call attention to the p.rovisions of section 34, of 

article III of th e co nstitu.tion of Iowa r elative to the apportion-
6 
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r.uent of senators in the general assembly which reads as . fol
lows: 

"The number of senators shall, at the next session follow
ing each period of making such enumeration, and the next 
session following each United States census, be fixed by law, 
and apportioned among the several counties according to 
the number of inhabitants in each." 

and you request the opinion of this department on the following 
questions :-

First, Whether the action of the legislature required by this 
section may be taken at a session other than the next session 
following the making of such enumeration; or must it be made 
at the first session following the completion of the state or na
tional eGnsus. 

S e·cond, Whether or not the action taken at the last session of 
the legislature, which consisted merely in re-establishing the 
existing senatorial districts without reference to any change· in 
the population as shown by the last national census, would de
prive this or subsequent legislatures of making such apportion
moll t 11ntil th e next session following the next state or national 
census. Or whether this Ol' any subsequent legislature may make 
such an apportionment. 

In my judgment, the power of ·the legislature to make such an 
apportionment is not dependent upon this section, but sucl1 
power is sovereign in its nature and does not need to depend 
upon the constitutional provision, and that the provision of 
this scetion to which you call attention, instead of being a grant 
of power is more properly a directory admonition requiring 
the apportionment to be made at given times not for the pur
po:>e of making such times th e only ones at which the apportion
ment might be made but for the purpose of' preventing the mat
ter being overlooked for too lo\tg a period of time. Hence, I am of 
the opinion that unless the action of th e legislature at th e last 
session was sufficient to exhaust this power until after the tak
ing of another censufl, that the apportionment required by this 
secti.m might lJe made at this or any subsequent session of the 
legislat.me. .And I am also of the opinion that the action of 
the last ll:' gifllature was not a sufficient exercise of this po·wcr 
that it could be said to exhaust the power and, therefore the re
apportionment provided for might properly be made at this ses
sion of the. legislature. 
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In support of this position I call yom attention to the case of 
Pen·in vs. Benson, 49 Iowa, 325, wherein it was held that u. statute 
requiring the board of supervisors to levy certain schoo.l taxes 
in the year 1875 was sufficiently complied with by malnng the 

levy r equired one year later. 
Yours very truly, 

c. A. ROBBINS, 

Assistant Attorney General. 

INTOXICATING LIQUORS-CONSENT PETITION-CANVASSING BY BOARD 

-NAMES oN PETITION OF PERSONS DEAD OR WHo HAVE RE

MOVED FROM CouNTY SINCE SIGNING-WITHDRAWALS AFTER 

CANVAss HAVE CoMMENCED. 
February 5, 1913. 

MR. JOHN B . HAMMOND, 
cjo Waterloo Business Men's Temperance Ass'n , 

Waterloo, Iowa. 

DEAR SIR: Your "night letter" addressed to the attorney gen

eral has been referred to me for reply. 
your first question is whether or not on the hearing before 

the board of supervisors touching the sufficiency of a saloon .con
sent petition evidence may be heard by said board showing that 
some, whose names appear on tl1e petition, are dead or have 

removed from the county. 
This question, in my judgment, should be answered in the af-

firmative. See 

Porter vs. Butterfield, 116 Iowa, at 733; 
Hamnwnd vs. Waldron, 133 N. 1{{. at 664; 
Code section 4669. 

It is true that the board would have no right to hear evidence, the 
pt~rpose of which was to show that the names of the elector.s who 
voted at the election were other or different from those appearmg on 

the poll books. 

Wilson vs. Bostedt, 135 Iowa, at 451. 

Your second question is whether or not withdrawals from the 
petition may be made after the date set by the board for the 
canvass of the same and prior to the time the name sought to 
be with4rawn has been reached for canvass by the board. 
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'!'his question should be answered in the affirmative. See 

Green v s. Smith, 111 Iowa, at 186, 
wherein the supreme court states,-

'' It is clear that it was the legislative intent that no bar 
should arise under this law until the statement of consent was 
adjudged sufficient, and that no possible right can vest until 
this matter has been determined. • • • • Nor does the 
law say that the board shall determine the sufficiency of the 
statement as it was when fil ed. The board has only tD deal 
with it as it comes to it.'' 

And Gjer·set vs. Drexel, 136 N. W., at 538, wherein it is said 
by the supreme court " of the above signers, thirty-two signed and 
fil ed withdrawals bej01·e the canvass by the board of supervisors.'' 

Y.our third question is, whether or not names on the petition 
shonld be consider ed where the party has died or removed from 
the jurisdiction since attaching his signature to the petition. 

This question is more difficult of solution than either of the 
others. It was held in the case of Gje?-set vs. D1·exel, supra, 
that the names of all such should be counted for the purpose of 
arriving at the numerical basis .upon which to compute the re
quired percentage of names, but that case did not touch the ques
tion her e presented except in so far as it quotes from the provi
sions of code section 2449 with . r eference to the question of the 
clause "residing in such county." If this ·clause r efers to the 
time when the petition is filed then, of course, all such names 
should be counted. If, on the other hand it r efers to the time 
when the petition is canvassed then they should not be counted. 
In view of the holding of our supreme court that the withdrawal 
may be made at any time befor e the actual canvass of the name 
sought to be withdrawn is made it would seem that the death of 
a party should operate as a withdrawal of his name from the 
petition for he would no lon'ger be interested in the question of 
whether or not saloons were to exist in the territory. And while 
it is true that the party ·who r emoves from the territory possibly 
would still have the right preserved to him of filing his with
drawal, yet of necessity he ceases to have any further interest iu 
the question as to whether or not saloons should exist in the ter. 
ritory, and ther e is no go od reason why his name should remain 
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the Peti.ti·on where his r.emoval from the county is 
effective upon 
-permanent,. 

. Yours truly, 
c. A. -RoBBJNS, 

Assistant Attorney General. 

TAXATION-ASSESSMENT OF SHARES IN NATIONAL BANKs.-Value 

not to be determined by adding ·borrowed money to amount of 

capital-True rule laid -down. 

MR. G. H. RICHARDSON, 

cj o First National Bank, 
Belmond, Iowa. 

February 6, 1913. 

DEAR ·sm : yours of the 5th inst. addressed to the attorney gen-

eral has been referred to me for reply. . . 
Your question is whether or not in determmmg t~e value ~f 

shares of stock in national banks the borrowed capital that It 

h hand Should be taken into account by the assessor, 
may ave on 
and if so, whether or not deductions may be made on account 

of bills payable. . 
Under chapter 63 of the acts of the thirty-f~urt~ . general as-

sembly, the bank stock is to be assessed to the mdiVIdual stock
ll ld d as the bank and ·not the stockholder has the money 

10 er, an . b ·k · 
borrowed, it should not be ad?ed to the capital of the an m 
order to determine the value of the share of stock. In other 
words the assessor has nothing to do with the amount of ~one! 
which·' the bank may have borrowed nor the amount .w.hiCh It 
may owe except as these amounts may aid in determmmg the 
actual value of the shares of stock. The amount of money ?or
rowed should not be added arbitrarily to t~e amount of capital, 
~urplus and undivided earnings nor the bills payable dedu:ted 
therefrom; but the assessor would have the right to take mto 
account these matters in arriving at the real value of the shares 

of stock. 
The true rule under the new law is to find the value of the 

share of stock held by each stockholder, whi_ch share of stock 
in reality only represents a shaTe in t~e ·capital stock, surplus 
a:nd undivided earnings; then a deductiOn should be made not 
for the val~e of the r eal estate owned by the bank, but for the 
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amount of capital actually invested therein and a proportionate 
share of this deduction on account of real estate should be taken 
from each share of stock, or rather from the value of the same, 
as found to be before the deduction was made. 

Your enclosures are hereby returned. 
Yours truly, 

c. A. RoBBINS, 
Assistant Attorney General. 

INTOXICATING LIQUORs- CoNSENT PETITION.-Withdrawals after 
canvass of petition has been commenced a.nd before final ad
judication by th e board of supervisors. 

CouNTY ATTORNEY W. P. HoXIE, 
Waterloo, Iowa. 

February 7, 1913. 

DEAR SIR : I received your letter of the 5th instant Thursday 
the 6th, and yesterday evening I again went over the cases you. 
cited very carefully with Mr. Robbins and Mr. Kelley. 

I think the Anderson case you rely upon is not authority for 
the proposition that no withdrawals can be filed after the can
vass commences, because the proposition under discussion there 
was a withdrawal of a withdrawal, and the supreme court has 
clearly pointed out that there is a distinction between the principles 
governing a withdrawal and the principles governing a withdrawal 
of a withdrawal. 

Without again citing the cases, the reasoning of the court, as 
I interpret the cases, is this: the statute clearly prescribes how 
and when signatures to a petition may be obtained and they 
must be obtained thirty days before the petition is filed for can
vass. Th e court has also held that a withdrawal properly exe
cuted and properly filed in the office of the county auditor 
operates in and of· itself to withdraw a man's name from a peti
tion and needs no affir;rnative action or finding on the part of 
the supervisors to give it validity, although of course in the 
canvassing of the petition it must be considered by said board, 
but it· operates like a remonstrance which is filed under the pro.
vision of section 2451, supplement to the code, 1907; this being 
true, after a withdrawal is once fil ed, no withdrawal of a with
drawal or a revocation of a withdrawal may be filed thereafter, 
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oi· ·after the canvass of the petition commences,. because to per· 
mit this to be done would be permitting the r~ms~ate~ent of a 
name after the canvass commenced, and clearly m viOlatiOn of the 
statutory provisions r elating to the obtaining of signatures to a 

consent petition. · . . . 
No such reason or principle obtains, howev,er, m determm~ng 

.when withdrawals may be allowed, but as said in G1·een vs. Smtth, 

111 Iowa, on page 186 : . 

' ' It is clear that it was the legislative intent that no bar 
should a.rise under this law until the statement of consent wa~ 
ad ·udged sufficient, and that no possible right can vest tmtil 

J d · d • • • Nor does the law th:is matte1· has been etermtne . . 
swy that the board shall detennine the swfficwncy of the state-
ment as it was when filed." 

'rhis distinction was clearly recog·nized by our supreme court 
in the case of Scott vs. Naacke, 144 Iowa, on page 167. The court 

said: 
'' The appell ees' contention that additional petitions shou:d 

be considered under the rule as to withdrawals announced ~n 

G . vs S?nith 111 Iowa 183,. is not sound. The statute It-
1 een . , ' · · h ·1 

self says what steps shall be taken as to the peti_tiOn, w _1 e 
nothing is therein said as to the manner of w1thdrawmg 
names th erefrom . In that case we considered th e latter 

t . ly and th e statement in the opinion that the board ques .Jon on . ' · 
of supervisors, has only to deal with the statement of conse?t 
as it comes to it, applies only to the matter then 11nder c:mstd
emtion. The trial court allowed the withdrawals, and chd _not 

... · so doing'. The statute does not prescribe any partlcu-eu m. . . . 
lar form therefor, while it does I'e'quire certain formah tws m 
the statement of general consent." 

An examination of th e abstrac-t in the Smith case sho'_Vs that 
''It was stipulated in open court by and between the partJes that· 
before fi?tal action by the boardJ on the ~aid petition seventy persons 
filed applications asking to have their names not counted upon 
said consent petition and the whole case was argued upon that 
theory.' ' See page 249 of . the bound volume of abstracts and 
arguments, January term, 1900. . . . . 

I concur witb Mr. Robbins, then, m the opm10n that _withdraw
als are permitted until an a.djudice-tion is made by the boar? ,- and 
that- the· argument in opposition to this goes to the question of 
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convenience rathet> than to the underlying principle invoLved, 
and that all of the cases which seemingly announce a differen,t 
rule are announced in connection with the withdrawals of with
drawals or a revocation of withdmwa.ls, or in connection with 
the removal of county seats or other statutory provisions not 
identical vvith the statutes now under consideration. 

As to the question as to whether or not a person must be a resi
dent at the time the petition is canvassed, rather than at the time 
of signing the· general consent petition, is in my opinion a much 
more difficult question. It may be that inasmuch as the condi
tions of signing are made statutory, the court will hold that 
all that is r equired is that the person is a good faith resident at 
the time of signing the petition. As the court however has said 
in the Smith case, and other cases following the line of reasoning 
there, that th e board may consider the petition as it is at the time 
of canvass rather than at the time of filing, and as the very 
theory of r equiring signatures is to ascertain how many people 
in a community are in favor of the operation of a mulct saloon, 
on prinicple and logic th ere is much r eason for saying that a man 
must be consenting at the time the canvass is made, and if a per
son has left the country permanently, or has died, he cannot be 
considered to be consenting or opposing anything. He is as if 
he were not_ On this point, however , I express no opinion at this 
time. · 

I am of the opinion that where the board has evidence that 
either a signature on a consent petition or a signature on a with
drawal is forge1·y that th e hoard may disregard the same. 

Yours very truly, 

• 

GEORGE CossoN, 
Attorney General of Iowa. 

PHYSICIAN. AND SuRGEONS-RECIPROCITY BETWEEN STATES.-Reci
procity statute does not apply to osteopaths. 

DR. S. s. STILL, 
300 Century Building, 

Des Moines. 

F ebruary 13, 1913. 

lJEAH Sm: Your inquiry of Fcbru::ll'y lOth is as to whether or 
J.H:}t tbe provisions of what is called t he reciprocity Jaw among 
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physicians apply to persons engaged in the •p.ra~tice of osteopathy. 
The 'reciprocity statute referred to is section 2582-a, supplement to 
the code 1907. W e find that the law governing the practrce of 
meaicin: is contained in chapter 17 of the code, while the law gov
erning the practice of osteopathy is found in chapter 17 -A of ~he 
code: Section 2582 prescribes the examination and other reqmre
ments necessary to be taken to secure a certificate for the practice 
of medicine and in th is section is found the reciprocity clause re
ferred to. The law which prescribes the steps necessary to be taken 
by osteopaths for admission to practice is found in section 2583-a, 
which section contains no reciprocity clause. 

I do not believe that the provisions of 25~2 could be read into 
or made to apply to the provisions of 2583-a_ In the first place, they 
are found in separate and distinct sections and were enacted by 
different sessions of the general assembly; and again, they appear 
in entirely different chapters of the statute and apparently have 
no relation, the one to the other'. It is my conclusion, therefore, 
that the reciprocity clause referred to in your letter does not apply 
to oste~pathic physicians and that the only way which ~n osteop~th 
may obtain a license to practice in the state of Iowa Is by takmg 
the examination as prescribed in section 2583-a of the supplement 
to the code, 1907. 

E. J. KELLY, 
Special Cot~nse l. 

BOARD OF SUPERVISORS-ALLOWANCE FOR COMMITTEE WORK IN CER
TAIN CASES.-Charging for use of automobile owned lJy a mem
ber of the board illegal. 

DANIEL F. STECK, 
County Attorney, 

Ottumwa, Iowa. 

February 20, 1913. 

DEAR SIR: Yours of the 17th inst. addressed to the attorney 
gene~al has been referred to me for reply. 

Your questions are as follows: 

'' I. Our board of supervisors in 1911 abolished the p;ractice 
of letting county bridge work Dn contracts by the year. Th~y 
purchased their own concrete mixers, hired their own men by 
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the day, each gang under a foreman, personallYJ bought all ma. 
teria.l and supervised all work, charging for the time thus put 
in as committee work. Comp.la.int has been made to me. that 
they by such facts violated section 468-a of the 1907 supple
ment, on the theory that they were contracting for and per
forming work for the county for which they ·were receiving 
pay as supervising foremen. 

' ' II. One member of our board of sup.ervisors during the 
summer and fall of 1912 vvas the owner of an automobile; pre
vious ·boards and this one before that time had been hiring 
teams and automobiles to carry them to supervise and inspect 
county work and property at the expense of the county at an 
average expense of about seven hundred dollars ($700.00) per 
year. During last summer and fall the board used this mem
ber 's machine at an agreed price of three and fifty one-hun
dredths ($3.50) doUars per day, much less than it could have 
been secured elsewhere; at the end of the year he put in a claim 
for three hundred and fifty ($350.00) dollars which was al
lowed by the other two members and paid. '' 

With r eference to your first question, will say that I can see no 
legal objection to the supervisor being paid the amount allowed 
per day for committe work for time employed in supervising the 
building of the county bridges. While in a sense the supervisor 
may be said to be working for the county, yet he is not employed 
by the county to do such work but does it by virtue of his office, 
and he should only receive the compensation fixed by code supple
ment section 469 as amended by chapter 24, acts of the thirty
fourth general assembly. The per diem for committee work being 
fixed at four dollars ($4) per day by section 4 of the acts last 
referred to, and assuming that no more than four dollars ($4) per 
day for the time actually employed has been allowed, I should say 
there was nothing illegal in co1111ection with the transaction. 

With reference to your second question, it would seem that the 
amount allowed by the board to one member of the board for the 
use of his automobile in conveying himself and the other member 
of the board to and from the places where they were required to be 
is clearly illegal under the holding of our supreme court in the 
case of State vs. Y m·k, 131 Iowa, 635. In that case our court, in 
construing the same section as applied to a case where a township 
trustee had furnished for the use of the township a team a:nd driver 
for use on township road work, said: 
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'' This we think does, in plain unambiguous terms, prohibit 
the act with the doing of which defendants are charged. It is 
true, the indictment alleges that the labor was furnished under 
a contract with the road superintendent, but it is also alleged 
that the labor was so furnished for the township , and that de
fendant received pay therefor from the township. The road 
supervisor is the officer through whom, under the direction 
of the trustees, the labor and money provided for the con
struction and repair of the roads are expended, and is the 
person by and through whom the labor for such purpose is 
employed. See code, title 8, chapter 2, _and amen~ments 
thereto. The trustees are vested with authonty to appomt the 
road superintendent and fix his compensation. Code, section 
1523. They also fix the wages or compensation to be allowed 
for labor done on the road, and provide for the purchase of 
tools supplies, and machinery for their township.. Code, sec
tion '1528. And it is under their authority and direction that 
the taxes collected for road purposes are to be equitably and 
judiciously expended. Code, section 1533. It is obviously a 
matter of wise public policy that these trustees, who are thus 
expressly charged with the r esponsibility of ~pprop~iating and 
expending public funds, and of fixing th~ pnce w~ICh shall be 
paid for labor and supplies furnished the~r town_sh1p, s~~ll ~ot 
be exp<Jsed to the temptation to use then offimal pos~t10n to 
their own p.rivate advantage, and , to that end the le~1slat~re 
has undertaken to prohibit them from having any duect In

terest in such contract. The wisdom of this is doubly appar
ent when we note that, in the cases at bar, the alleged con
tracts for the use of the tovroshi were made by the trustees 
with an officer appointed by them, subj ect to r emoval by them, 
and whose compensation is fixed by them.'' 

I can see no difference in principle between that case and the 
cas~ mentioned in your second question. It is immaterial that the 
allowance made in the particular case was reasonable in amount. 
What the law seeks to do is to p.revent members of the board and 
township trustees from having any opportunity to o~er?har~e the 
county or township in any matter where they are directly mter-

ested. 
Yours truly, 

c. A. ROBBINS, 

Assistant Attm·ney Gene·ral. 
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ScHooLs-FREE TE.."<T Bo.oKs.-Petition for submitting proposition 
to voters necessary. 

MR. THOMAS H. ANGELL, 
Lyons, Iowa. 

F ebruary 25, 1913. 

MY DE.AR SIR: Your letter of the 21st instant addressed to the 
attorney general has been referred to me for reply. 

Section 2836 of the code provides as follows: ''Whenever a peti
tion, signed by one-third or more of the legal voters to be determined 
by the school board of any school corporation, shall be filed with 
the secretary • • • • he shall cause notice of such proposi
tion to be given," etc.' 

The only way by which the school district is authorized by law 
to use the public money for sup.plying text bo_oks is when the 
voters of tP,e corporation so order as provided by law and the only 
legal way that the question 'of free text books can be submitted to 
the voters is tlie way prescribed in section 2836 above quoted. 'rhe 
school board would have no jurisdiction to submit the question to 
the voters unless the petition therein referred to shall have been 
filed and signed by the requisite number of voters. 

You ask whether or not if the board is willing it could submit 
the question without the petition or by petition of less than one
third of the voters. The board has no power to do anything except 
that which is 'provided in the statute or reasonably implied and the 
statute especially provides that before such question can be sub
mitted this petition must be filed, hence unless the required peti
tion is filed, the board would be authorized to do nothing in r egard 
to free text books. 

Very truly yours, 
E. J. KELLY, 
Special Counsel. 

TAXATION-EXEMPTION FROM.-Team of rural mail carrier exempt. 

MRl W. C. JoHNsoN; 
Randolph, Iowa. 

February 26, 1913. 

DE.AR SIR: Yours of the 26th instant addressed to the attorney 
general has been referred to me for reply. 
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Your ·question is whether the team o_f a mail carrier is exempt 
from taxation, the same as a drayman or a teamster. The statute 
covering this question r eads as follows: 

'' The farming utensils of any person who makes his live
lihood by farming, the team, wagons and harness of the team
ster or drayman who makes his living by their use in haul
ing for others • "" '' 

''In common speech a teamster is one who drives a team; 
but in the sense of the statute every one who drives a team is 
not necessarily a teamster, nor is he necessarily not a team
ster when he does not drive a team continually. In the sense 
of the statute one is a teamster who is engaged with his own 
team or teams in the business of teaming; that is to say, in 
the business of hauling freight for other parties for a con
sideration, by which he habitually supports himself and fam
ily, if he has one. While he need not, perhaps, drive his 
team in person, yet he must be personaUy engaged in the 
business of teaming habitually and for the purpose of ma.king 
a living by that business." Edgecomb vs. His G1·editors, 7 Pac. 
533, 534, 19 Nev. 149. 

Hence, I am of the opinion that your question should be an
swered in the affirmative. 

Yours truly, 
c. A. ROBBINS, 

Ass~stant Attorney General. 

MoRTG.AGEs.-Securing later advances may be enforced. 

HoN. JoHN L. BLEAKLY, 
Attditor of State. 

February 28, 1913. 

DEAR SIR: Yours of the 26th instant addressed to the attorney 
general has been r eferred to me for reply. 

You call attention to the fact that certain banks are including 
in their farm mortgages the following clause : 

"It is hereby understood and agreed that this mortgage 
shall stand as security not only for the above mentioned note, 
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but for any other note or notes or overdrafts or any other 
evidence ··of debt now owing, or hereafter owing, by either 
of us, to said bank, the intention being to secure the bank 
against all our indebtedness. '' 

And you inquire whether or not a bank may legally secure over
drafts or other indebtedness not yet contracted in this manner. 
Your question resolves itself into the question as to whether or not 
a mortgage securing after advances may be enforced. 

"Future Advances. 1. Validity- A. In General. A mort
gage may be made as . well to secure future advances or 
loans of money to be made by the mortgagee to the mortgagor 
as · for a present debt or liability, and if executed in good 
faith it will be a valid security. It may also be made to cover 
the value of goods thereafter to be sold to the mortgagor, or 
for the payment of future accruing accounts between the 
parties., and is equally valid, although the advances a;e to be 
made in building materials in lieu of money. Nor is it es
sential that the mortgagee should be absolutely bound to make 
the contemplated advances; between the original parties at 
least the mortgage will be a valid security, although the mak
ing of the advances was left to his option or discretion. And 
the validity of the mortgage. is . not necessarily impaired by 
the fact that it does not show upon its face the r eal character 
of the transaction, although it r ecites an existing debt as its 
consideration, it may be shown that it was intended to cover 
future advances, and the mortgagee can r ecover the amount 
actually advanced up to the time of enforcing the security. 
The question of good faith is always open to inquiry, but the 
mere fact that the mortgage was given to secure future ad
vances, while it recites a present debt, or that it was ~iven 
for a larger amount thart was loaned at the time, and with 
a view of covering future loans, is not conclusive of fraud. '' 
27 Cyc. 1069-1070. 

''A mortgage expressly providing that it shall secure future 
indebtedness of the mortgagor of any kind will protect the 
mortgagee for advancements made, or liabilities incurred, on 
different accounts or of a different nature from those spe-

. cially mentioned in the mortgage. But if the security of the 
mortgage is limited to advancements of a particular kind 
as, for future endorsements or acceptances, it will be stricti; 
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confined to obligations of the sort mentioned. Where it is 
given for future ' advances' generally, it is a question of con
struction whether the claim sought to be collected comes fairly 
within its terms." 27 Cyc. pp. 1071-72. 

'' A mortgage may be given not only as security for future 
advances to a specified amount but also as a general security 
for a general balance of accounts between the parties or for 
balances which may become due from time to time from the 
mortgagor.'' 27 Cyc. 1073. 

Hence, I am of the opinion that your question should be an
swered in the affirmative. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

H OTELS-FIRE E SCA.PES- S'I'ORY DEFINED. 

LAFAYETTE HIGGINS, 
Hotel Inspector. 

F ebruary 28, 1913. 

DEAR SIR: . Yours of the 24th instant addressed to the attorney 
general has been r eferred to me for reply. 

Your question is whether or not a two and one-half story build
ing should be treated as a three-story bu,ilding under the provisions 
of the hotel inspection law and the law concerning fire escapes. 

In my judgment this question should be answered in the affirma
tive. Webster defines a story as being a set of rooms on the same 
floor or level. A floor or the space ~tween two floors. In the 
case of Cleverly v . Mosely, 148 Mass. 280, it was held that the base
ment of a b"9ilding should be counted as a story accordl.ng to the 
definition of lexicographers and the common understanding of the 
word. 

' 'A story of a building is a set of rooms on the same floor or 
level, a vertical, physical division of the house.' ' 

36 Cyc. 1331. 

Hence, if there are rooms above the second story, whether they 
are half-story rooms or less, they should still be counted as a story 
within the meaning of this law. 
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As per your request, the letter of your deputy is hereby returned. 
Yours truly, 

C. A. ROBBINS, 
Assistant A ttor·ney General . 

TAXA.TION-AssESSMEN'l' AGAINST REAL E sTATE TO Am IN CoN
STRUCTION OF RAILROAD.-Tax should be sp.read against land 
and not as personal tax. 

SAM C. SMITH, Attorney, 
Winterset, Iowa. 

March 4, 1913. 

DEAR Sm: Yours of the 25th ultimo, addressed to the attorney 
general, has been referred to me for reply. 

You call attention to the fact that on September 30, 1911, a spe
cial election was held in one of the townships in your county and a 
5% tax voted in aid of a certain railroad company, and that the . 
certificate of the township clerk showing the r esult of the vote was 
filed in the office of the auditor on October 5, 1911, and filed and 
recorded in the office of the county r ecorder on January 6, 1912 ; 
and that A, who on January 1, 1911, owned certain real estate in 
this township sold and conveyed the same on March 1, 1912, to B. 
And you further state,-

'' the county auditor in spreading the tax in aid of the raj]_ 
road, assessed it against the land in the name of B, making the 
tax appear as the personal debt or obligation of B. 

' ' My contention is that the tax should have been levied 
against A, that is the tax on the land, and that he is in the 
first instance liable for the payment of the same, and that there 
is no personal liability against B for the payment of the amount . 
of taxes assessed on the land in question. 

''I believe the tax list as made out by the auditor should be 
changed and the assessment made against the land owner on 
Jan. 1st, 1911, and not against the present owner, 01· against 
one who owned the land Jan. 1st, 1912 and did not own it Jan. 
1st, 1911. 

"I would like very much to have your opinion on the ques
tion.'' 

, 
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1 agree with you that this) tax is not the personal debt or obliga
tion of B. However, I am unable to subscribe to the r emainder of 
your contention. I think you are in error in assuming that the 
tax is the personal debt of anyone, eitliet· A ot· B. Our supreme 
court has determined that unpaid taxes do not constitut • a debt 
which may be ded ucted f t·om moneys and credits being assessed. 
(See Bailies vs. State, 127 Iowa, 124 ; a lso 13 Cyc. p. 395.) 

In my judgment the tax ngaiust th e particular piece of land 
should be spread against that land 8t th e time it is spread ,,·ithout 
reference to who may be the owner at th at tim e, and th e question of 
whether or not the tax was a lien on the land at the time B pur
chased from A in such a way as that B could recover from A the 
amount thereof would depend upon the terms of their contract to 
purchase. In other words, the officer whose duty it is to collect 
the tax can only collect the same by proceeding against the land. 
He can proceed against neither A nor B on the theory that it is a 
'' persdnal debt or obligation'' of either. 

I note your statement that some question is liable to arise as to 
the validity of the tax levied in the year 1912 based upon a viola
tion or assessment of 1911, but upon this I express no opinion as 
you say you are not interested in it at this time. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney Genera/.. 

CITIES-UNDER CoMMISSION PL.A.N.-Oommissions supersede board 
of waterworks trustees. 

JAQUES & JAQUES, Attorneys, 
Ottumwa, Iowa. 

March 4, 1913. 

GENTLEMEN: Yours of the 26th ultimo addressed to the attor
ney general has been referred to me for r eply. 

Your question is whether or not when a city such as the city of 
Ottumwa becomes a city under the commission plan of government 
the waterworks trustees provided for by code supplement section 
747-a are superseded by the members of the council. 

This department has so construed code supplement section 
1056-a25, as amended, as to r equire .. the answering of your inquiry 

7 
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in the affirmative . . · 'l'he express provision is that the council shall 
have and possess, and its members shall exercise all legislative and 
judicial powers and duties now had., possessed and exercised by 
the "mayor, city council, board of police and fire commissioners, 
board of waterworks trustees," etc. 

Yours truly, 
c. A. RoBBINS, 

Assistant Atto·rney General. 

DrscRIMINA'fiON-UNFAIR-CHAPTER 222, AcTs OF ·rHE 'l'HIRTY
THTRD GENERAL AssEMBLY DiscussEn-EvmENCE NECESS.illY 
'l'O CoNVICT.-What may be done to meet comp.etitor without 
violating the statute. 

J. J. JosLIN, Sec'y, 
Hartley Creamery Co. , 

Hartley, Iowa. 

March 6, 1913. 

DEAR SIR: Your letter of the 7th ultimo addressed to the attor
ney general, together with the enclosed letter of County Attorney 
R. J. Locke, has been referred to me for reply. 

The statute defining the crime of unfair discrimination is found 
in chapter 222 of the acts of tlie thirty-third general assembly, 
which reads as follows: 

''Any person, firm, company, association or corporation, 
foreign or domestic, doing business in the state of Iowa and 
engaged in the business of buying milk, cream or butter 
fat for the purpose of manufacture, or of buying poultry, eggs 
or grain for the purpose of sale or storage, that shall for the 
purpose of creating a monopoly or destroying the business of a 
competitor discriminate lletween different sections, localities, 
communities, cities or towns of this state by purchasing such 
commodity or commodities at a higbee price or rate in one 
section, locality, community, city or town than is paid for 
the same commodity by s ::tid person, firm, company, associa
tion or corp.oration in another section, locality, ~ommunity , 

city or town, after making due allowance for the difference, 
if any, in the grade or quality, and in the actual cost of trans
portation from th e point of purchase to the point of manu
facture , sal e or storage, sl1all be deemed gnilty of unfa ir dis-
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crimination which is hereby prohibited and declared to be un
lawful but prices made to meet competition in such locality 
shall not be in violation of this act;'' 

It will be observed that in ordee to procure a conviction of this 
criome it would be incumbent upon the state to prove beyond a 
reasonable doubt 

First, that the defendant was a firm, company, association or cor
poration doing business in the state of Iowa and engaged in the 
business of bu_ying milk, cream or butter fat for the p1u·pose of 
manufacture. 

Second, that such defendant formed the purpose of creating a 
monopoly or destroying the business of a competitor. 

Third, that pursuant of such purpose the defendant discrimi-. 
nated between different sections, localities, communities, cities or 
towns by purchasing milk, cream or butter fat at a higher price 
in one locality than was paid for the same commodity by the de
fendant company in another section or locality, after making due 
allowance for the difference, if any, in the grade or quality, and in 
the actual cost of transportation from point of purchase to point 
of manufacture. 

Fourth that said higher price paid at one point was not made 
or paid for the purpose of meeting competition in such locality. 

In my judgment, it is immaterial whether the competitor whose 
business is sought to be destroyed buys only at a receiving sta
tion in the same town or ~ocality or fron.1 the farmers along routes 
established through the county for the purpose of gathering up such 
milk, cream or butter fat. The points of purchase r eferred to in 
the act are those at which the defendant rather than the competi
tor makes its purchases. While I would not wish to be understood 
as saying that a conviction could not be sustained by proof that 
the defendai1t paid 1c per pound more in the locality where 
the competitor whose business is sought to be destroyed was . 
located, yet this slight difference alone would not be sufficient 
evidence of the unlawful purpose with which the discrimination is 
r equired to be made in order to render the defendant guilty of 
the offense. If, in addition to the difference in price, the state 
will .be able to show any statement of the defendant company 
or its officers or agents showing that their purpose in paying the 
higher price was to drive out the competitor or destroy his busi 
ll ess, th e evidence would be sufficien't to warrant a conviction. 
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As to just how far one concern may go in meeting competition 
is a question upon: which lawyers and judges differ, some con
tending that the one meeting competition must not pay a higher 
price than that paid by the competitor whose competition is 
being met; while others contend that they might lawfully go be
yond this price and pay a higher price, in other words, make ' as 
well as meet comp.etition, if it is not done for the unlawful purpose 
of destroying the business of the competitor or creating a monop
oly. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney G'eneral. 

CITIES AND TOWNS-ELECTION OF CERTAIN OFFICERS BY COUNCIL-
TERM OF OFFICE OF CLERK AND ATTORNEY-ATTORNEY ELECTED 
EACH YEAR-CLERK ELECTED BIENNIALLY. 

MR. A. c. METTZEN, 
Avoca, Iowa. 

March 11, 1913. 

DEAR SIR: I am in receipt o.f your letter of the lOth instant 
requ~sting an opinion as to whether it will be necessary for you to 
elect a city attorney at the April meeting of your council. 

The term of a city or town solicitor is not fix ed by statute ex
cept in cities of over 4,000 inhabitants, where such officer is elected 
by the people. Paragraph 10 of section 668 of the supplement to 
the code, 1907, authorizes a city or town council to fix by ordi
nance the term of service of the officers elected by it where their 
terms are not fix ed by statute, and under this section the t erm 
cannot exceed one year in t~wns. 

The ordinance quoted by you conforms to the statute above 
cited and it will be necessary for you to elect an attorney under 
its provisions. 

With respect to the election of a city clerk it i~ my opinion 
that section 651 of the supplement to the code, 1907, fixes his 
term of service at two years. This section 'reads in part as fol
lows: 

' In . all cities and towns, the council , fit its first meeting 
after the biennial election, shall appoint a clerk. " 
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You will readily see that no other time is fixed for the election 
of a clerk except at the first meeting after the biennial election 
and, therefore, it follows that the election is for two years. It 
may seem at the first glance that paragraph 10 of section 668, 
which I have above cited with reference to the appointment of 
city attorney, might conflict with this view, but that section only 
authorizes a council to fix by ordinance the terms of service of the 
officials elected by it where their terms are not prescribed by 
law. The term of office of the city clerk being fixed under sec
tion 651 cannot be changed by ordinance. 

Yours truly, 
JOHN FLETCHER, 

Assista1~t Attor1~ey General. 

SCHOOLS-TERM "NEAREST HIGH SCHOOL" AS USED IN CHAPTER 146 
ACTS OF THE THIRTY-FOURTH GENERAL ASSEMBLY INTERPRETED. 
-Held to mean distance between the school house and the 
high school and not between pupil's residence and high school. 

MISS CARRIE E. LUDLOW, 
Winterset, Iowa. 

March 12, 1913. 

DEAR Miss LuDLOW : Yours of the lOth instant addressed to the 
attorney general has been referred to me •for reply. 

You call attention to the provision of section 1 of chapter 146 
of the acts of the thirty-fourth general assembly which reads as 
follows: 

''Any person of school age, who is a resident of a school 
corporation not offering a four-year high school course, and 
who has completed the comse of study offered in such school 
corporation shall be permitted to attend any high school that 
will receive him, provided the average cost of tuition al
lowed shall not exceed the average cost of tuition in the near
est high school, under the conditions and provisions of sec
tion two (2) of this act." 

And you inquire what is meant by the term '' the nearest high 
school" as used in said section, whether it means the high school 
nearest the home of th e pupil or neflrest his school corporation. 



102 REPORT OF THE ATTORNEY GENERAL 

The question is one not entirely free from doubt and I have been 
unable to find any authorities which would throw any light upon 
the legislative intent. It will be observed that the statute does not 
require the pupil to attend the n earest high school, but the near
est high school is used simply as a standard by which to fix the 
maximum tuition for which his home district may be rendered 
liable to the school corporation which does receive him. 

Any given school corporation is, as a rule, surrounded by half 
a dozen or more school corporations each of which would be 
equally near the given school corporation as each is adjacent to 
it. So that it would seem to me it was not the intent to 
measure the distance between school corporations and that the 
legislature either meant to have the distance measured from the 
residence of the pupil to the high school building furnishing a 
four-years' course nearest such residence, or to have the distance 
measured between the school building of a pupil's school cor
poration and the building of the nearest high school furnishing the 
four-years' high school course. 

Let us suppose there is a given school corp.oration in which there 
is a high school building but which does not furnish a four-years' 
high school course with . a half dozen high school pupils residing 
therein, each · attending a separate high school in an adjoining 
school corporation. If the distance is to be measured from the 
residence or homes of the respective pup.ils to the h1gh school 
building nearest such home, we would probably have as many 
different standards of maximum tuition as we would have high 

. school pupils attending such school. And we might, for example, 
have the same school corporation paying one district for the 
tuition of A $1.00 per month; another for the tuition of B $2.00 
per month; another for the tuition of C $3.00 per month; an
other for the tuition of D $4.00 per month, etc., notwithstanding 
the fact that all of the higlt school pupils named r esided in and 
are to be schooled at the expense of the same district. \Vhereas, 
if the distance is to be measured from the school building in the 
schooJ corporation in which the high school pupils reside to the 
building in which the nearest high school furnishing the four
years' course is located we would have but a single high school 
rate for the tuition of all in such school district. 

Hence, t am of the opinion that the distance should be measured 
neither from the residence of the pupil nor from the boundary of 
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his school corporation, but from the building in such school cor
poration to the high school furnishing such four-years' course. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

NEWSPAPERS-COMPENSATION FOR PUBLISHING LAWS OF GENERAL 
AssEMBLY.-Rate the same whether paid by state or indi
viduals. 

March 15, 1913. 
REGISTER & LEADER, 

Des Moines, Iowa. 

GENTLEMEN: Your letter of the 14th instant addressed to the at
torney general, in reference to rate for legal publications, has been 
referred to me for reply. 

The statute which regulates the compensation for publishing 
of laws, bearing a publication clause, enacted by the general as
sembly, is code section 47 and reads as follows: 

"The compensation for the publication of laws which are 
ordered by the general assembly to take effect by publication, 
unless otherwise fixed, shall be audited and paid by the state, 
and shall be one-third the rates of legal advertisements al
lowed by law.'' 

The statute regulating the compensation for the publication of 
legal notices is section 1293 of the supplement to the code 1907, and 
reads in part as follows.: 

''The compensation when not otherwise fixed for the publica
tion in a newspaper of any notice,'' etc. 

The latter section seems to indicate that the rate on certain 
notices has been regulated ·and controlled by particular statutes. 
Code section 47 provides what the rate shall be for publication 
of such statutes, and we are of the opinion that that -section of 
the code would govern and that the fact that the notice was paid 
for by private parties, rather than by the state, could make no 
difference in the rate of charge. 

Very truly yours, 
E . J . KELLY, 
Special Ootmsel. 
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CoRPORA'l'ION&-LIMI'fATIONS oF INDEBTEDNESs.-Inclebteduess can
not exceed two-thirds of " paid up " capital stock. 

1\'larch 19, 1913. 

GENTLEMEN: Yours of the 17th instant addressed to the attor
ney general has been r eferred to me for reply. 

Your question is as follows : 
I 

" The ex ecutive coun cil desires to be advised as to whether 
th e limitation placed in code section 1611, as to the debt 
which a corporation can legally cr ea te or assume applies to 
the amount of stock actually paid up or does it apply to the 
amount of stock which th e company might be authorized to 
·issue under its articles if the total issue were outstanding. 
For instance, if a company present to the council an appli
cation in which it shows by appraisements that it has r eal 
estate in the value of $45,400.00 upon which it has incum
brance in the amount of $23,500.00 and asks for an issue of 
stock in th e amount of $21,900.00 which is to be the entire 
stock outstanding, should the council grant this undet· th e 
law or should the council limit the indebtedness it might as
sume on account of the property to two-thirds of th e am oun t 
of stock authorized to be issued. '' 

The code section to which you r efer provides: 

''Such articles must fix the highest amount of indebtedness 
or liability to which the corporation is at any one time to be 
subject, which in no case * * * shall exceed two-thi1·ds of 
its capital stock." 

Code supplement section 1641-b, prescribing the duties of the 
executive council with r efer ence to the 'fixing of values of prop
erty r eceived in exchange for corporate stock to be ·issued, r eads 
as follows: 

''If it is proposed to pay for said capital stock in property 
· or in any other thing than money, the corporation proposing 
the same must, before issuing capital stock in any form, ap
ply to the executive council of the state of Iowa for leave so 
to do. Such application shall state the amount of capital 
stock proposed to be issued for a consideration other than 
money, and set forth specifically the property or other thing 
to be received in paym'ent for such stock. Thereupon it 
shall be the rlnty of the executive council to make in;estiga .. 
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tion, under such ..rules as it may prescribe, and to ascrrt11 in 
the r eal value of the property or other thing which the cor
poration is to receive for the stock; and shall enter its find
ing, fixing the value at which the corporation may r eceive 
the same in payment for capital stock; and no corporation 
shall issue capital stock for the said property or thing in a 
greatet· amount than th e value so fixed and det ei'mined by 
the executive council.' ' 

In my judgment, the words quoted from code section 1611, ''two
thirds of its capital stock", should be construed to me,an paid up 
stock and not merely stock which might thereafter be issued. The 
indebtedness should bear some relation to the financial responsi
bility of the concern and this in turn will be governed by the 
amount of its paid up capital stock, whereas its authorized capital 
would have no bearing thereon whatever. If the corporation taking 
over the encumbered property assumes and agrees to pay the en
cumbrance thereon, then such encumbrance becomes its debt as 

' much so as if it had originally contracted the same. If, on the 
other hand, the corporation taking over the property merely takes 
the property s~~bjec t to. the encumbrance, without assuming and 
agreeing to pay the same, then the encumbrance would not be the 
debt of the corporation; but in such case the value of the property 
as fixed by the executive council should be · the value less the en
cumbrance, and the amount of stock ·to be issued for the prop.erty 
should be fixed accordingly ; and in the case which you suppose, if 
the property valued at $45,400 might be taken over subject to the 
encumbrance of $23,500 without this encumbrance becoming the 
debt of the corporation by its having to assume the same, then it 
would be within the law to permit stock o be issued for the full 
value of the equity in the property, to wit: $21,900. If, on the 
other hand the cor poration is r equired to assume th e $23,500 of 
indebtedness consisting of the encumbrance upon the property, theri 
in addition to the pa.id up stock, which would be issued for its 
equity in this p~·operty purchase of $21 ,900, it would be r equired 
to have an additional paid up capital stock in the sum of $13,350, 
or a total paid up cap.ital of $35,250, of which sum the $23,500 in
debtedness assumed would be two-thirds. 

Jf, as stated in th e latter part of your letter , the encumbrance 
to lw assnrnrcl is rr iln crcl1o !J; l R,HiO <mel 111 <' conn cil fonnd the ac-
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tual value of the property to be $45,400, then it might be accepted 
and a paid up capital stock issued in the sum of $27,240. 

Respectfully submitted, 

HONORABLE EXECUTIVE COUNCIL, 
Statehouse. 

c. A. RoBBINS, 
Assistant Attorney General. 

REGISTRATIO;. OF ANIMALS-RENEWAL OF CERTIFICATES BY BOARD 
oF AGRICULTURE.-When animal was registered before chap
ter 100, acts of the thirty-fourth general assembly was en
acted, a re-registration is unnecessary. 

March 24, 1913. 

MR. A. R. CoREY, Sec'y, 
Department of Agricultme. 

DEAR SIR: Yours of even date addressed to the attorney general 

has been referred to me for reply. 

You call attention to the provisions of sections 1 and 4 of chap
ter 100 of the acts of the thirty-fourth general assembly and to a 
particular breeders ' association .which was r ecognized in this state 
prior to the enactment of this law but which is no longer thus recog
nized, ap.d your question briefly stated is whether or not you would 
have the right to r efuse to renew the state certificate of an animal 
registered from such association at a time when it was recog~ized . 

While the two sections referred to are somewhat at variance, 
I am inclined to think the matter would be controlled by section 

4, which reads as follows: 
''Where certificates of registration have heretofore been 

issued by the state board of agriculture, an additional certif
icate of registration shall not be required. '' 

Yours truly, 
c. A. RoBBINS, 

Assista1~t Attorney General. 
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FIRE EscaPEs-NECESSITY FOR ON CERTAIN BUILDINGs.-Boarding 
houses and lodging houses · disti...nguished. 

W. H . MEEKER, Chairman, 
College Safety Committee, 

Ames, Iowa. 

March 31, 1913. 

DEAR SlR: Your letters of the 17th and 28th instant addressed 
to the attorney general have been referred to me for investigation 
and reply. 

You enclose what you designate as "a copy of the ordinance on 
fire escapes''. However, the enclosure shows upon its face that it 
is a resolution instead o! an ordinance, and hence in my judgment 
it is of no legal force or effect whatever. This is perhaps not 
very material in view of the fact that th e state law contains the 
same provisions. 

Your questions as stated by you are as follows: 

'' 1. A family of three persons consisting of man, wife and 
maid occupi~s a two story house with attic. This family has 
six student roomers. Total number occupying the house 
is nine. Four of the student roomers have their sleeping 
rooms in the attic of the house. Can we compel the owner 
or lessee of this house to install fire escapes as provided under 
section 3 for classifications 2 under section 2 ? 

"2. A woman without family r,ents a three story house. 
She employs two servants and takes a club of fifteen students 
to room and board. Total number occupying the house is 
eighteen. A part of the students have their sleeping rooms on 
the third floor. Can we under the aw compel the owner or 
lessee of this house to equip it with fire escapes as provided 
by section 3 for buildings_ip the second classification under 
section 21 '' 

These questions call for an interpretation of code supplement 
section 4999-a7, and esp.ecially paragraphs first and second there
of, which are as follows: 

'' First. Hotels, office buildings or lodging rooms of three 
or more stories in height. 

''Second. Tenements or boarding ho~es, of three .or more 
stories in height, occupied by one or more families, or aggre
gating twenty. (20) persons or more;" 
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It will be observed that. tlwee stor·y lodging houses are subject 
to the la~, while three story boarding houses are not unless occu
pied by two or more families or twenty or more persons. 

''A lodging ho-u.se is as the term implies a house containing 
furnished apartments which are let out by the week or month 
without meals or with breakfasts simply." 

Cromwell vs. Daly, 2 Daly 15, (N. Y.); 
5 Words & Phrases, p.. 4227. 
'' A boarding house is a place where a guest is under an ex

press contract for food and lodging at a certain r ate for a cer
tain p.eriod of time. '' 

Wil'lard vs. R einhardt, (N. Y.) 2 E . D. Smith, 148; 
1 Words & Phrases, p. 815. ·· 

While you do not so state, I assume from your statement that the 
student roomers mentioned in your first question do not take their 
board in the same house ; if not the place would be a lodging 
house and it would be subj ect to the law and r equired to be 
equipped with fir e escapes under subdivision "First" of the law 
above quoted. 

If they take their meals in the building, then the house like the 
house mentioned in question 2 would be a boarding ho'use and would 
fall under subdivision "Second", and would not be required to 
be equipped with fire escapes, unless two or more families, or in 
the aggregate twenty persons or more occupy the same. Hence your 
first question should be answered in the affirmative and your second 
in the negative. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

LAKE EEns.-;Lease of for term of years not permissible. 

HoNORABLE EXECUTIVE CouNCIL, 
. Statehouse. , · 

Ap.ril 1, 1913. 

GENTLEMEN: Your letter of the 31st ult. , addressed to the at
torney general, has been referred to me for r eply. 

Your question is whether or not the executive council would 
have power to lease lake beds or other lands owned by the · state 
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fot· a t,erm of fifty years under the power conferred by section 5 
of cl.\apter 186 of the acts of t)le thirtieth general assembly. 

This section r eads as follows: 

" Whenever the executive council shall determine that any 
lake or lake bed within the state should be drained, improved, 
demised or sold, it shall have the right, either before or after 
such lake or lake bed is drained, to seU and crmvey by deed o1· 
patent the land lying within the meander lines of such lake or 
lake bed and which belongs to the state; and express authority 
is herebya given to the executive council to make such sale or 
sales for and in behalf of the state, and to execute and deliver 
to the purchaser of such land the necessary deed or patent to 
insure to him title thereto, which deed or patent shall be exe
cuted by the governor in behalf of the state, and have the seal 
of the state attached thereto. But no sale of any of the lands 
composing any of the lake beds of the state shall be made by 
the executive council until a complete survey thereof has been 
made and the same subdivided to correspond with the go-vern
ment subdivisions of public land.' ' 

The question presented is, whether or not a power to lease is 
included within the power to sell. 

Where a will authorized executors to sell certain property in 
their discretion, they were not thereby authorized t o lease the prop
erty. Slowm vs. Sloct~m, (N. Y. ) . 4 Edw. Ch. 610, 618. 

A lease for twenty years of a part of the premises held by the 
lessor as a lessee for life is not a breach of the covenants of such 
lessee not to sell, dispose of or assign his estate in the demised 
premises. Nothing short of an assignment of his whole estate 
would amount to such a sale. 

John vs. Harrison, (N.Y. ) 17 Johns., 66. 

The constitution of tll'e state of Wisconsin making provision for 
the sale of all school and university lands and requiring that they 
shall be sold and the .purchase money paid at the time of the sale, 
contemplates a. transaction where the fee to the land passes out of 
the estate and becomes absolutely vested in the purchaser. 

Smith vs. Mariner, 55 Wis., 551. 

A power to sell does not as a rule authorize a lease. ' 
Sl Cyc., 1081, and cases there cited from the supreme courts 

of Connecticut, New York, Ohio, E~gland and the United 
States. 
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But circumstances may justify a departure from the words of the 
p.ower. 

Hedges vs. Ricker, 5 Johnson, Ch. (N. Y.) , 163. 

I see nothing in the body of the act that would justify a depar
ture from the general rule that a lease is not to be deemed included 
within a sale. The language of the act undoubtedly would indicate 
that no lease was intended for it is stated that the council shall have 
the right to sell and convey " by deed or patent ", rather than by 
any lease. Furthermore, it is provided in section 4 of the same 
chapter, ''if the executive council shall determine that such lake 
or lake bed ought not to be drained, demised or sold, the same shall 
be kept and maintained as the property of the state for the benefit 
of the general public.'' 

In viem of the language of this act, and in the light of the 
authorities aboved cited, your inquiry must be answered in the 
negative. The legislature, no doubt, would have power to con
fer the right to lease but, in my judgment, it has not done so by 
the legislation above referred to. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

AUTOMOBILEs-TAXATION OF.-Dealers must list for taxation all 
cars not bearing an individual license. 

CLEVE C. HAMILTON, 
County Attorney, 

Sigourney, Iowa. 

April 8, 1913. 

DEAR SIR: Yours of the 7th instant addressed to the attorney 
general has been referred to ~e for reply. 

Your question is whether or not an automobile dealer is ex
empt from taxation or r egistration fees on automobiles where 
he has a dealer's number only. Our interpretation of this statute 
has been to the effect that the dealer's number was a separate li
cense and under one !J.nd the sam~ dea)er's number he rp.ight 
operate on the 'highway while demonstrating any number of cars 
for which he has procured duplicate number plates. In addition 
to this, the dealer would be r equired to pay th e tax on the auto-
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mobiles the same as other vehicles unless he procured the. r egistra
tion of each individual car. By procuring the r egistration of 
each individual car he may then , upon a sale of the car being 
made, transfer the r egistration license to th e purchaser upon th e 
payment of a one· dollar fee, and in this way he ~vould not be 
r e.quired t o list th e property with the local assessor for taxation. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

COUNTY AT1'0RNEY-APPEARANCE IN CRIMINAL PROSECUTIONS.
What sufficient to .entitle him to per cent of fine collected. 

MR. SAM c. SMITH, 
Winterset , Iowa. 

April 10, 1913. 

DEAR Sm: Your letter of the 5th instant addressed to the attor
ney general has been referred to me for r:ep.ly. 

Your question is to wh at ext ent a county attorney must ap
pear in a criminal prosecution in order t o be entitled to a percent
age of the fine collected under the provisions of code supplement 
section 308. The language important to be consider ed in deter
mining the question r eads as follows : 

' ' In addition to the salary abov,e provided, he shall r eceive 
the fees as now allowed to attorneys for suits upon written 
instruments where judgment is obtained, for all fines collected 
where he appears for the state. " 

An appearance does not mean th ere corporal pr~sence of 
the defendant or his agent at the place of trial, but where some 
act is performed, such as filing .of an answer or demurrer , it 
amounts to an appearance. 

McCoy vs. B ell, 20 Pac., 595. 

Where in a suit pending in justice court neither party was 
personally present within one hour of the time fix ed but plaintiff 
sent a written 1:equest to the justice to continue the case to a later 
hour, upon which the. justice act ed, this amounted to an appear
ance. 

Wagner· vs. K ellogg, 52 N. W., 1017. 

• 
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Hence, in my judgment, ba..sed upon the authorities•cited, a 
county attorney would be entitled to the percentage in all cases 
where the fine was imposed and collected during his term of 
office where he in any way directed the prosecution, wheth er he 
appeared personally before the justice or not. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney Gen.eral. 

CoNTAGIOus DISEAsE--REMOVAL FROM ONE Pr..acE TO ANOTHER oF 
PERSONs AFFLICTED WrTH.-Jurisdiction of ~ffense discussed. 

FRANK HoLLINGSWORTH, 
County Attorney, 

Boone, Iowa. 

April 25, 1913. 

DEAR Sm: I have this afternoon attempted to find authorities 
on the question of jurisdiction in the smallpox cases referred to 
by you in our talk this morning. I do not find any cases directly 
in point on the question, but it does seem to me that the jurisdiction 
must be in Boone county. 

Section 5157 of tlie code with r espect to jurisdiction of offenses 
r eads as follows,-

" When a public offense is committed partly in one county 
and partly in another, or when the acts or· effects constittding 
or ?'equisite to the conswrnmat:ion of the offense occur in two or 
more counties, jurisdiction is in either county, except as other
wise provided by law." 

The section under which you r eturn an indictment (2575-a6 
code supplement) punishes fol th e removal of persons having a 
contagious disease " from one city, town or township to anoth er 
city, to·wn or township ", et c. Und er this statute a crime wonlcl 
not be committed wh en a per ·on affli cted wit·h a con t agious disease 
was placed upon a train nt P erry, Jowa, but would only be com 
m-:tted wh en th e person was conveyed into anoth er city, town or 
tO\Vnship ; an<l if tlw town O J' township to 1rl1i ch 1'11t> TICr·son was 
r e1uoved was situated in another county the offCIJSe would not 
he consummated until the afflict ed person r cach ef} such town , 

• 

REPORT OF THE ATTORNEY GENERAL 113 

and venue of the offense would be in the county where the town 
was situated to ~hich he was removed. In other words, something 
more must be done under the statute to constitute an offense than 
the mere attempt to remove. There must be a removal from one 
town to another. Consequently there is no offense committed un
til the r emoval is completed and th en the crime is consummated. 

After the act of r emoval has been fully carried out then an in
dictment will lie, in my judgment, in either county; either in the 
county where the r emoval started or wher e it was consummated. 

It seems to me that the cases on the pollution of streams are ap-
plicable to this case and the leading cases are 

State vs. Glt~cose St~ga1· R efining Co. , 117 Iowa, 524; 
State vs. Spayde, 110 Iowa, 726; 
State vs. Srnith, 82 Iowa, 423. 

In that class of cases the court holds that wher e th e acts of 
defilement of a river are committed in one county, and the injury 
results to r esidents of anoth er , th e prosecution may be brought 
in either county and very p.roperly brought in the county where 
the injury r esults. The purpose of tbe statute under consideration 
is to prevent the spread of contagious diseases. If patients re
siding in Perry, afflicted with smallpox are permitted to be trans
ported to Boone the injury r esults to Boone county, the locality 
to which the diseased has been transported. 

Under a statute similar to ours it has been held that on a trial 
for enticing away a laborer from his employer , the legal jurisdic
tion is not necessarily .the county in >~hich the defendant made 
the contract of hire with th e laborer , but wh ere the acts neces
sary to the consummation of the offense occnr in two counti es the 
jurisdiction is in either . 

See also, 

Prestwood vs. State, 87 Ala. , 147; 6 So. 392 ; 
Hauk vs. State, 148 Ind. 238, and 
State vs. Dvm·acek, 140 Iowa, 266. 

As I have above stated 1 cannot find any cases directly in point, 
but in view of the wordin g of th e s_tatute the acts constituting 
the offense and requisite to its consummation wer e not completed 
until the person afflict ed with the contagious disease was landed 
in ' :Boone, and no offcnsr was committrcl nntil snclt linJC•, m1Ll th e 

lj 



114 REPORT OF THE ATTORNEY GENERAL 

venue would properly be in either county under section 5157 
above cited. 

Yours truly, 
JOHN FLETCHER, 

Assistant Attorney General. 

MAcHINERY-DANGERous-OPERATION BY MINORS.-Held that the 
s~a~e labor commissioner has the authority to enforce the pro
VISIOns of the statute as. against a manual training school. 

A. L . URICK, 
May 1~ , 1913. 

Commissioner of Labor. 

DEAR Sm : In reply to your oral request for the opinion of this 
department on the question of whether or not you are authorized to 
enfor~e the pro:ision of law against the operation of dangerous 
ma~h.mery by mmors when such machinery is located in a manual 
t~ammg school, will say that code supplement section 4999-a2 pr~ 
v1des: 

" It shall be the duty of the owner, agent, superintend~nt 
or other person having charge of any manufacturing or othe~ 
establishment where machinery is used to furnish a supply or 
cause to be furnished, a supply (Here follows descriptio~ of 
certain safety devices). No person under sixteen years of age 
and .no female under eighteen years of age shall be permitted 
or directed to clean the machinery while in motion. Children 
under sixteen years of age shall not be permitted to operate or· 
assist in operating dangerous machinery of any kind.'· 

'l'he word "establishment " is synonymou.- with the >vord " in -
stitution". • 

Trustees A cademy of Richmond vs. Bohler·, 80 Ga., 159; 

W ebster's Dictionary under the word " institution". 

Code supplement section 4999-a5 provides: 

· " It shall be the duty of the commissioner of the bureau of 
l~bor for the state and the mayor and chief of police of every 
mty or town to enforce the provisions of foregoing sections. " 
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Inasmuch as no exception is provided ·in favor of manual train-
11lg schools, and inasmuch as such a school would be an institu
tion or establishment, I am inclined to think yom power would ex
tend to manual training schools as well as to other establishmentR. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

INTOXICATING LIQUORS-FIVE MILE LIMIT LAw.-Does not apply to 
schools to which state aid is given to equip for normal training. 

MR. S. M. ANDREWS, 
Oelwein, Iowa. 

May 22, 1913. 

DEAR Srn: Yours of the 7th instant addressed to the attorney 
general has been referred to me for r eply. 

Your question is whether or not the five mile limit law, or House 
File No. 169 of the acts of the thirty-fifth general assembly, would 
operate to prevent saloons being conducted in tlie city of Oelwein 
where an independent school district r eceives state aid for the 
maintenance of a normal training school. 

The provision of the law reads as follows : 

"Nor within a distance of five miles from any rwrmal school, 
college or lmiversity situated within the limits of any city or 
town and muter the cor~trol of the state boar·d of education." 

By section 1 of chapter 170 of the acts of the thirty-third general 
assembly, as amended by section 2 of chapter 141 of the acts of the 
thirty-fourth general assembly, creating the state board of educa
tion, it is provided : 

"The state university, the college of agriculture and me
chanic arts, including the agricultural experiment station, 
the normal school at Cedar Falls, and the college for the 
blind at Vinton, shall be governed by a state board of edu
cation consisting of nine members,'' etc. 

Hence it follows that th e normal training school to which you 
refer not being under the control of the state board of education, 
the city of Oelwein in which such training school is located would 
not be one which would fall within the class described in house 
file 169. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 
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CoNSTABLEs-FEEs oF-IN SERVING MORE THAN ONE WAJUU.l(T. o& 
. OTHER PROCESS ON SAME TRIP. 

N.D. SHINN, County Attorney, 
Knoxville, Iowa. 

Ju11e 14, 1912. 

DE~R Sm: You requested my opinion over the telephone this 
mormng as to the mileage that should be allowed a constable where 
h~ serves several warrants against different persons on the same 
tnp. 

This question has not been directly determined by our supreme 
co_u~t but the following cases may be of assistance to you in deter
mmmg the matter to your own satisfaction -

' 
R edfield vs. Shelby County, 64 Iowa, 11; 
Barnes vs. Mrurion Go~mty, 54 Iowa, 482; 
B1·ilngol[ vs. Polk Go~~nty, 41 Iowa, 554. 

In R edfield vs. Shelby Connty it was held that where a sheriff 
made but one trip in serving seven subpoenas in that many different 
cases on one witness he was entitled to mileage for only one trip. 
I~ Bantes vs. ll1a1·ion County a sheriff conveyed a prisoner and two 
w~tnesses from the p enitentiary to the place of trial on a single 
trip and the court held that he was entitled to mileage the same as 
he would ~e for one p.erson only. And in Bringolf vs. Polk Cmmty 
several prisoners were produced by the sheriff as witnesses under 
the same order, and the court held that he was entitled to a single 
allowance of mileage. 

These cases, of course, are not directly in point on the question 
presented by you but they show the trend of the courts along simi
lar lines. 

. Cases of other jurisdictions that bear more closely upon the ques
tion presented by you are as follows-. ' 

Grundysen vs. Polk Go., 57 Minn. 212; 
Log(Jfn Go. vs. Doan, 51 N .W. (Neb.) 598; 
The matter of H empstead, 36 N. Y. Ap. Div., 321, or 160 

N. Y., 685; 

Jordan vs. Goates, 7 New Brunswick, 107. 

Th~ case ?f G7"1!-nd;ysen vs. Polk Go., supra, (found in 58 N. W., 
864) you Will find directly in point in my judgment, and in that 
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case they hold that where a constable has different writs for differ
ent persons and in indep€ndent proceedings .and serves them all at 
the same time that he is entitled to mileage the same as if he was 
serving but the one writ. 

Trusting that the authorities cited may be of service to you, I am, 

Yours truly, 
JOHN FLETCHER, 

Assistant Attorney General. 

ScHOOLS.-Contributions of school funds to ecclesiastical schools 
prohibited. 

June 24, 1913. 
A. M. DEYoE, 

Superintendent of Public Instructio,n. 

DEAR SIR: Yesterday you called attention to the fact that in 
certain school districts of the state of Iowa schoqls are not main
tained but in lieu thereof Catholic schools are conducted and a con
tribution made by the school authorities toward their support. 

Code section 593 provides : 

' 'Public money shall not be appropriated, given or loaned 
by the corporate authorities of any cmmty or township to or 
in favor of any institution, school, association or object which 
is under. ecclesiastical or secta1·iwn management or control.'' 

You will observe that this prohibition does not apply specifically 
to the authorities of school corporations but to the authorities 
of .counties and townships, yet tliere · s no method by which public 
funds may be disbursed for school purposes except through the 
officers of school corporations. Hence, in my judgment, this sec
tion should be construed as though the words ' 'of any ,county or 
township'' were omitted. In other words, it shall be construed 
as applying to all corporate authorities having charge of the dis
bursement of public moneys for school purposes. 

The word ''ecclesiastical'' refers to something belonging to or 
s~t apart for the church as distinguished from civil or secular 
matters. 

Wharton and Black's Law Dictionary ; 
Words and Phrases, Vol. S, page 2314. 
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· An orphans'· asylum under the control of Sisters of Charity in 
which religious instruction is given in the Catholic faith is '' sec
tarian" regardless of the fact that Protestant children may also 
be present who are not so taught. 

State vs. Halleck, 16 Nev., 373 at page 385. 

In my judgment , there is no question but that such a school 
would be an ecclesiast ical or sectarinn school and that the appro
priation of public moneys for the support of such school is illegal. 

A good way in which to t est the matter out would be to bring 
a suit upon the bond of some retiring school treasurer on ac
count of his failure to properly account for the funds thus wrong
fully expended. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attor1~ey General. 

LICENSE TO HuNT-ISSUANCE TO FoREIGNERS.-Not necessary for 
licensee to be citizen. 

. July 8, 1913. 
J . C. RoBINSON, County Attorney, 

Mason City, Iowa. 

DEAR SIR: Yours of the 7th instant addressed to the attorney 
general has been referred to me for reply. 

Your questi9n is whether or not the county auditor may law
fully refuse to issue hunters' licenses to foreigners or others 
residing within the state who are not citizens of this state or of 
the United States and who do not speak the English language. 

In my judgment this question should be answered in the nega
tive. There is nothing in chapter 154 of the acts of the thirty.
third general assembly in any•way indicating that the licensee 
must be a citizen of the United States or of this state or that he 
must be able to speak the English language. In fact section 6 of the 
act specially authorizes the issuance of licenses to non-residents. 
The fact that they shoot game or birds out of season or shoot upon 
the public highway or disturb by such shooting the stock of fann
ers, each of these matters would constitute a public offense for which 
they might be punished under thff sections of the statute with 
which you no doubt are familiar but would not furnish a ·ground 
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. . license. The license, however , ma~ be re~ 
for refusmg the~ a of the law where the licensee IS fo und 
voked under section 10 lt' t d lands of another without per-
hunting on enclosed or cu IVa e . 

mission. yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

J RAINING-QUALIFICATIONS AND COURSE OF 
ScHOOLs-NORMAL T f t t superintendent with r efer-

STUDY REQUIRED.-Duty o s a e 

ence thereto. 
July 11, 1913. 

RoN. J. F. WEBBER, 
Ottumwa, Iowa. 

v f the 1st instant addr essed to the at-
DEAR SENATOR: J. ours o 

l h b r eferred to me for reply. 
torney genera a~ een he hi ah school training law enacted by 

You call attentiOn to t "' h . ·t fifth O'eneral assem-
. f ·th and amended by the t u y- ':' . 

the thrrty- om t' t the following proviSIOn: 
bl and you call atten IOn o . . . , . 

y, . . the facilities for tram-
" "' , the purpose of m cr easmg . . , . 

.r or h 1 b reqmrrng a r evrew 
ing teachers for the rural sc oo ~ feemed essential by the 

of such common brancbhl~s ~sst7u!;l~ti;: aud for instruction in 
· t ndent of pu I C ID ' · superm e . the al-t of teaching elementary agrr-

elementary pedagogy and . . · hereby made for 
d h ecomonics provision IS • · 

culture an ome . . i th e e'eventh and 
l of study and ~rawwg n . 

norma courses. rt d four-year high school s as 
t lfth grades m such accrec I e . '' 
we . t ndent of public instruction may designate. 

the superm e I . 
. f l . 1 cessary to be tang lt 

and you call attention to the h st o t uhngs ~o:mal training depart-
h. h h olin order to have sue a 2 

in the rg s~ .o . e 12 of the circular issued September ' 
ment as specified o~ ~ag f. ublic instruct ion , and you say 
1912, by the supermtendent ? : tl t most of the things set out 
that the .question has been r.ar~e be ~~ermed '' common bran ches '' 
in this bst are not wh.at mr~ ~· de artment as to what ext ent 
and you ~sk for the fvie~l?f i~::ruc~on may go under the term 
the supermtendent o pu IC 

''common branches'' as u)'led in" this act. 



120 
REPORT OF THE ATTORNEY GENERAL 

A careful r eading of the section referred to shows that the 
purpose of the normal training is to require a r eview of such 
common branches as may be deemed essential by the superin
tendent of public instruction. The list of things required to be 
taught in the high school in order to make it eligible to a 
normal training course is not common branches nor is it 
r equired to be. The list there provided for is arbitrarily fixed by 
the state superintendent as fixing a standard of high school from 
which he may select those in which a normal training course may 
be instituted and, in my judgment, it is not contemplated that the 
things sp.ecified on page 12 were intended to be a part of the nor
mal training course but that it should be left to the other 
branches and to other things specifi ed in section 2 of the act. 

I am enclosing a circulae, No. 6, issued by th e department of 
public instruction in which on p,age 11 you will find the law und er 
consideration as amended by the thirty-fifth general assembly. 

Yours truly, 

C. A. ROBBiNS, 
Assistant Attorney General. 

TRUST COMPANIES-BANKS-RIGHT TQ A C'l' AS TRUSTEES, ASSIGNEES, 
ADMINISTRATORS, ETC.-Chapter 152, acts of the thirty-fifth 
general assembly interpreted. 

RoN. JorrN L. BLEAKLY, 

Auditor· of State. 

July 12, 191:!. 

DEAR Srn : Yours of the 20th ultimo, has been referred to me for 
r eply. 

Your questions have reference jo chapter 152 of the acts of the 
thirty-fifth general assembly conferring upon trust companies, 
state and savings banks additional powers and are as follows: 

'' 1. Define powers of a trust company under section 1, 
paragraph 4. '' 

To execute trust and powers conferred upon them by individuals 
OJ' corporations hy cl ced, 11·i!l or otl1 er j nstrnmeut or by the order 
or mty court, and to r eceive, take ar1<l hold any property or estate, 
r eal or personal which may be the subject of any such trust, and 
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to manage and dispose of such property or estate in accordance with 
the terms of such trust or power. 

Your second question is,-

" Under section l, p.aragraph 6, after the court has ordered 
the trustee or officer to deposit the money with a bank or trust 
company and the trustee's bond has been reduced, does the 

. b d ~" bank or trust company have to give on . 

There is no provision exempting banks and loan and trust ~om
panics from giving bond when act.ing ~ trustee or other ~duCI~ry 
capacity. Furthermore, it is provided m the ~atter part of. sectiOn 
4 that such bank or trust company when actmg as guardian, ad
ministrator executor, trustee, etc., shall execute a bond for the 
faithful p.erlormance of the trust confided in it in li~e sum. and 
like penalty as is r equired of individuals. However, m my Judg
ment, this provision would not apply to a case where the fun~s we~e 
deposited under order of the court for safe keep~ng ~ provided m 
paragraph 6 of section 1, for in such case . the Ide.ntiCal funds s~ 
deposited should be detained and returned m ob~dienc~ to the ?r
der of the court, and such funds should not be co~mmgled WJtb 
the general funds of the concern .receiving the deposit. 

Your third question is : 

"Under section 1, paragraph 7, is a trust company or bank 
allowed to deal in bonds and 'mortgages other tha~ those 
secured by first mortgage on Iowa land worth twice the 
amount loaned theron ~ See section 1870. '' 

This question should be answered in . ~he affirmative. ~ara~ 
graph 7 of section 1 enumerating the additional powers provides . 

' ' To issue drafts upon depositors and to purchase, invest 
in and sell promissory notes, bills of exchange, bonds, mort
gages and other securities" 

and must have been intended to enlarge upon the limitation im
posed by section 1870 which limits the mortgages to Iowa land 
worth twice the amount loaned, etc. 

Your fourth question is: 

"Under section 3 do I understand that a trust company 
' ?" or bank must keep the funds of each estate separate 

This question should be answered in the negative. All ~h.at is 
required is that the trust funds r eceived under the additiOnal 
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powers conferred by · this &.ct should be kept separate from the 
other funds belonging to such institution. 

Your sixth question is : 

" There seems to be a difference of opinion in r egard to the 
meaning ()f section 6, some maintaining that a bank must have 
the word 'trust' in their name. How is this ?'' 

My construction of section 6 is that a trust company must have 
embodied in its name the word ' ' trust ''; a state bank the word 
"state", and a savings bank th e word "savings ", and that no 
partnership, individual or unincorporated association shall be per
mitted to make use of the word ''trust' ' in its name and that it 
is not r equired that a bank include in its name th e word ' · trust". 

Your seventh question is: 

''Section 7 is almost identical with section 1855-a. How 
much indebtedness can a bank incur under this section~ 

Section 1855·-a. Does this mean that they. may borrow any 
amount they see fit for expenses for deposits and to pay 
depositor, say from 100% to 300% of their capital and then 
borrow an additional 100% to pay other liabilities ?'' 

If section 7 were the only provision on this subject then this 
inquiry would have to be answer ed in the affirmative. However , 
section 10 of the new law .make~ applicable to loan and trust 
companies section 1848 which limits indebtedness for money de
posited to twenty times the aggregate amount of its paid-up 
capital and surplus. In my judgment this limitation would still 
apply but in computing this limitation special deposits made under 
sub-division 6 of section 1 of the act or other funds specially de
posited should not be taken into account. 

Your eighth question is: 
• "How many shares of stock (section 1847) does it take 

to constitute a quorum and how many shares to elect 1 '' 

A majority in inter est of the shares of stock is r equired to 
constitute a quorum, a majority from those not indebted to the 
bank is required to · elect. 

Your ninth question is: 

''What kind of deposits can a trust company receive under 
section 1848. Can th ey do a general banking business ?'' 
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In my judgment a trust company is l~mited to the r eceipt ,of de
posits made to it in a fiduciary capae1ty under the powers co~
ferred under this chapter to deposits payable on demand. I~ 1s 
doubtful whether a trust company may do a general bankmg 
business under •the powers heretofore conferred upon them by 
this chapter, and in my judgment th ey are limited _so far as the 
banking business is concerned to a savings bank busmess. 

Your tenth question is : 

"Under section 1853 can they issue preferred stock. This 
department has always ruled that they could not under the 
banking laws. If they are allowed to issue prefer red stock, 
it will get us into all kinds of trouble.'' 

This question should be answered in the negative. 

Your eleventh question is:_ 

"Can! a trust company under this new law do a .general 
real estate business, plat additions and sell lots on th e i~ stall
ment plan? Can they run an abstract department, ms_ur
ance department, in fact, can they do anything but a bankm g 

business ?'' 

In my judgment a trust company may lawfully do ever y thing 
enumerated in this question except operate an insurance rl_epa~·t
ment. That is to say it would not have th e power to wnte m
surance. However, in my judgment, , it might act as the agent of 
some other concern authorized to write insurance and hence such 
trust companies are not confined to a banking· business. 

Your twelfth question is : 

"Can a general corporation , previously iucorporated as a 
trust company under the old law, exercise th e powers granted 
under this act without a r eorganization so as to come express
ly under its provisions ? In other words, r etain ~vhat gene~·a l 
powers it may have under its old articles of mcorporabon 
and simply add, by an amendment, the new powers _under 
this act, or must a surrender of certain genei·a 1 powers It ma y 

already possess be made ?' ' 

In my judgment it is not necessary that a trust company 
organized under the old law should r eorganize in order to obtain 
the po,vers conferred by this c-hapter, but. all that . would be 
required is an amendment to its articles of mcorporatwn takin g 
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un~o itself these additional powers and that it would t b . 
d t 1. · no e re-

qmre o Iqmdate the old concern and organize the company. 
anew. 

Yours truly, 

C . .}... ROBBINS, 
Assistant Attomey General. 

CoNCEALED WEAPONs.-Permits to carry issued by sheriff onl t 
'd' . y 0 persons res1 mg outside of incorp.orated cities and towns. 

C. F , P. FRooM, Chief of Police, 
Council Bluffs, Iowa. 

July 17, 1913. 

DEAR Sm: Yours of the 12th instant addressed to the attorney 
general_ has _been referred to me for reply. 

You :nqmre whether or not under section 3 of the new statute 
regula~mg th~ sale and use of concealed weapons the sheriff is 
~ut~orized to Is~ue permits to persons residing w~thin the corporate 
limits of your city. · 

This questi~n should be answered in the negative. Such. permits 
may only be Issued by the chief of police in cities of the first and 
se~o~d class except special charter 'cities and cities under the·com
miSSI~n form of government. The mayor in incorporated towns 
may Iss~e such permits and the sheriff is confined to the issuing 
0~ permits to p.ersons residing in the country and in unincorporated 
VIllages. 

Yours truly, 

• 

c. A. ROBBINS, 
Assistant Attonwy Geneml. 

RoADs AND HIGHWAYs-SuPERviSOR oF RoADs ADJACENT 'l'O STATE 
LANDs-APPOINTMEN'r TO BE MADE BY BoARD OF CoNTROL. 

MR. R. A. PEARSON, 
Ames, Iowa. 

July 25, 1913. 

. DEAR ~IR: . I am in receipt of your communication of the 24th 
mstant d1rectmg my attention to chapter 124, acts of the thirty-
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Mth general assembly, with reference to the appointment of !!!Uper
visors of roads and highways within and adjacent to the lands 
belonging to the state, including the lands under th.e control of the 
state board of education, and requesting an opinion as to whether 
or not the appointment of a supervisor as provided in said act is 
to be made by the state board of education at the institutions 
under the control of the state board of education, or whether the 
same must be made by the board of control. 

An examination of section 1509 of the code and chapter 93, acts 
of the thirty-third general assembly, amendatory thereof, makes 
it clear that it was the original intention to have the road district 
under the control of the board in charge of the particular institu
tion. Evidently, however, the legislature in chapter 124, acts of 
the thirty-fifth general assembly, overlooked this fact, because it 
is therein specifically provided that the supervisor shall be ap
pointed by the board of control ·Of state institutions, and that the 
board of control shall certify the names of such persons who fail 
to perform labor to the county auditor, and that the certificate of 
amount due for work performed shall be filed in the office of the 
auditor of state by the board of control. 

I am therefore of the opinion that while the original intention 
was to leave the control of the highways at each state institution 
under the jurisdiction of the board having control of that institu
tion, yet in view of the specific provisions of chapter 124, acts of 
the thirty-fifth general assembly, the appointment will have to be 
made by the board of control. The ' board of control, however, 
should act through the board of education at all institutions under 
the control of the board of education; otherwise great confusion will 
arise. 

I feel sure that as soon as the matter is called to the attention of 
the general assembly, the evident oversight will be corrected . 

Yours very truly, 
GEORGE CossoN, 

Attorney Ge1wml of Iowa. 
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0 ITIES AND TOWNS-0RDINANCES.-Do not have power to enact 
ordinances regulating the keeping of bees. 

FRANK G. PIERCE, 
Marshalltown, Iowa. 

July 25, 1913. 

DEAR SIR: Replying to yours of the 19th instant in which you 
ask for the opinion of this department on the question as to whether 
or not a city or town would have authority to enact an ordinance 
r egulating the keeping of bees or r estraining them from running· at 
large, I have to advise that code section 706 covering in part the 
powers of cities states: 

' ' They shall have power to r estrain and r egulate the run
ning at large of cattle, horses, swine, sheep and other animals 
or fowl, within the limits of the corporation and to authorize 
the distraining, impounding and sale of the same for the pen
alty incurred and the cost of the p.roceeding. ' ' 

While there can be no question but what bees are animals with
in the broad sense of that t erm, yet in my judgment they were 
not intended to be included within this statutory provision, but 
rather the t erm " other animals" should be construed to refer to 
domestic animals similar to cattle, horses, swine, sheep, etc. That 
it was not intended to cover all animals is clearly evident for in 
the very next section the legislature confers upon cities and towns 
the power "to r egulate, r estr ain, license or prohibit the running 
at large of dogs within their limits ", and there is no question 
but that a dog is an animal within the broad sense of the term, 
and if the words '' other animals'' had been intended in the broad 
sense, dogs would have been included within its meaning and the 
second section relating to dogs would have been entirely un-
necessary. • 

It ha·s been held that th e owner of bees is not liabl e in damages 
for injury which they may do. 

Ea.1·l vs. Va;n Alstine, 8 Barb. (N. Y.) 630. 

However, it has also been held that " th e keeping of bees in u 

locality where they are a source of annoyance to others may be 
a nuisance and that where the defendant maintained a large num
ber of hives of bees kept in an open lot immediately adjoinin g 
the plaintiff's dwellin g house, and at certain seasons th ey were n 
source of co.nstant annoyance and discomfort to plaintiff and his 
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family, greatly impairing the comfort and enjoymen~ of .t~e prop· 
erty, and the bees could be r emoved, without material mJu.ry, to 
a locality wher e neighbors would not be disturb ed by them, 1t was 
a proper case for a permanent injunction . ' ' 

29 Cyc., p . 1166; . 
Olmstead vs. Rich, 6 N. Y. Suppl. 826. 

From these authorities it would seem that whil e th e keeping of. 
bees even in large numbers would not amount to a nuisance per se 
yet on account o~ the particular locality in whic~ ~he.y ar e kept · 
they may become such, and wh en this is the c~~e'. It 1s .for the per~ 
son injured to avail himself of th e r emedy of lllJunctwn to abate 
th e private nuisance and that in no event would ~he matter 
amount to a public nuisance which could be made pumshabl e as fl 

crime. 
Yours truly, 

c. A. RoBBINS, 
Assistant Attorney Gene1·al. 

RAILWAYS-MUST MAINTAIN SANITARY CLOSETS AT DEPOTS-INTER
PRETATION OF LAW RELATING To. 

August 13, 1913. 

MR. LAFAYETTE HIGGINS, 
Des Moines, Iowa. 

DEAR SIR:. Pursuant to your oral r equest for further interpre
tation o:ll chapter 175, acts of the thirty-fifth gener~l ass.embly, 
r elating to sanitary closets at stations upon the variOus lines of 
railway within the state of Iowa, I li ave to ad vis: that af~er a 
careful consideration of the entire act, and especially sectiO~ 1 
of said act I am of the opinion that the law seeks to furmsh 
proper sanitary conditions and ·also the nece.ssary faciliti es and 
equipment in keeping with the amount of busm ess. . 

A different rule seems to prevail with r efer ence to depots m 
cities and towns not provided with sewerage system, and those 
provided with a sewerage system. Those provided with a sew
erage system must be connected therewith if it can be r easonably 
accomplished. In all cities and towns without a ~ewerage sys
tem there must be maintained proper closets or toilets for both 
males and females which must be kept in a sanitary condition. 
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They should be reasonably accessible to the station;. they should 
not be located so that passengers, and especially women with 
small children, would incur the hazard of crossing tracks, ~ither 
main line tracks or switching tracks. 

Regardless of the size of the station or town the toilets should 
be k ept sanitary, but aside from this the equipment and facilities 
should have some correspondence to the population of the place 
and the general amount of passenger traffic in the city or town. 
The law should r eceive such an interpretation as will protect th e 
traveling public and yet not do violence to the language used or 
by a strained interpretation place unn ecessary burdens upon the 
transportation companies. 

Yours very truly, 
GEORGE CossoN, 

Attorney General of Iowa. 

CITIES AND TowN&-MAYOR.-Right to vote in case of tie. 

JosEPH R. FRAII.EY, Attorney, 
Ft. Madison, Iowa. 

August 18, 1913. 

DE.A.R SIR : Your letter of the 31st ultimo addressed to the attor
ney general has been referred to me for reply. 

Your question is whether or not in filling a vacancy in the mem
bership of a city council where the votes of the r egular members 
of the council r esult in a tie, the mayor has the right to cast the 
deciding vote. 

Code supplement section 1272 provides : 

'' Vacancies * * * in the office of councilman or mayor 
of any city and all othel erective city offices the council may 
appoint any qualified elector to fill such vacancy." 

Subdivision 9 of code supplement section 668 provides : 

''In selecting persons to fill vacancies in offices not filled by 
election by the council (which would be elective offices) it 
shall vote by ballot and the person receiving the majority of 
the votes of the whole number of members ~hall b4i d~clared 
elected to fill such vacancy. '' 
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Prior to the acts of th e thirty- ·eco11 d ge nera l a.- scm I.J ly ::;u h
division 5 of section 658 code and suppletnf'nt provided wi th refer·
ence to mayors as follows: 

" In towns he shall be a memlJcr oi· lit e co uu cil at td !Jres id in[-\' 
officer ther eof with th e same r ight to vote as a .co un ci !man. " 

However , said section was amended hy cltaptet· 26 of t he acts 
of the thirty-second gener al ass em IJ! y aud ' 11 bdi vision :) th err of 
was r epealed and the following ena cted in 1 ieu th e1·rof: 

" H e shall be th e presiding offi ce r of th r con neil with th e 
right to vote onl y in case of a tic." 

I am of the opinion that the purpose of this case was to me:; t 
the decision of our supreme court in the case of G1·ijfin vs . Mes
senger, 114 Iowa, 99, to which you r efer , and the effect was to 
r ender the mayor no longer a member of th e city co nncil. Not
withstanding this, however, I am of the opinion that th e mayor 
would have the right to vote in all cases of tie even though he is 
not a member of th e council. In some matters where a tic vote 
result~, the election is determined by lot, and it see ms to me that 
while the legislature did not so provide in terms, the mayor 
should have the right to cast the deciding vote in all cases of tie 
notwithstanding the language of subdivision 9, code supplement 
section 668. 

Hence I am of the opinion that the selection made in the case 
referred to in your letter was legal. 

Yours truly, ' 
c. A. ROBBINS, 

Assistant Attm·ney Gene1·al. 

HoG CHOLERA. SERUM-SALE BY JOBBERS-PERMIT Mus'r BE OB
T.A.INED. 

c. H. ST.A.NGE, 
Director Biological Laboratory, 

Ames, Iowa. 

August 18, 1913. 

DEAR SIR: Replying to yours of the 16th instant addressed to 
the attorney gener al in which you call attention to th e fact that 
jobbers are wishing to know whether or not it will be necessary 

9 
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for them to s~cure permits to sell hog cholera serum, I have to ad
vise: 

Section 4 of chapter 227, acts of t11e thirty-fifth general assem
bly, provides in part as follows : 

" Any person, firm, company or co1·poration before selling 
or offering for sale, within this state any hog cholera serum 
shall first make application to the director of th e laboratory 
herein created for permission to sell the same in the state. 
Said application shall give the name of said person, firm , 
company or corporation with its place of business. '' 

It will be observed that no distinction is made in the law be
tween those selling at r etail or at wholesale, and in my judgment a 
permit is r equired to ·be obtained by wholesalers or jobbers as well 
as by r etailers. 

You also inquire whether or not a telegram .would be sufficient 
written permit to sell virus where it specifies the time and p.Iace 
where the virus is to be used. In my judgment this question 
should be answered in th e affirmative. 

Yours trnly, 
C. A. RoBBINS, 

Assistant Attorney Ge1w1·al. 

HoG CHOLERA SERUM-SALE AND DISTRIBUTION oF BY PERSONS 
WITHIN AND WITHOUT THE STATE. 

August 22, 1913. 
DR. KNOWLES, 

Sioux City, Iowa. 

DEAR Srn: In yours of the 22d instant addressed to the attor
ney general you refer to section 6, chapter 227, acts of the thirty
fifth general assembly, pro~iding for the procurement, distribution 
and use of virulent blood or virus from cholera infected hogs, and 
you propound the following questions : 

" Is it legal for hog cholera virus to be given away with 
hog cholera serum, which is sold by drug F;tores and manufa c
turers of hog cholera sernm ? 

' ' And in this connection, I would like to ask whether or not 
there is apy distinction between the serum whose factories or 
laboratories are located without the state and those located 
within ?" 
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In my judgment your first question should be answered in the 

negative, unless the person so giving away or distributing such 
blood or virus shall have a permit in writing from the director of 
the laboratory and shall distribute the same under such regulations 
as the director may issue, which permit shall specify the time and 
place, when and where said virus may be used. Section 6 author
izes th.e director of the laboratory to procure and distribute at 
approximate cost virulent blood or virus and prohibits the sale or 
distribution of the same by others without the permit above referred 
to. Said section also prohibits the use of such virus or virulent 
blood by any person not having received special instruction with 
reference to the use of the same, which instruction shall be satis
factory to the director of said laboratory, and the person so using 
shall also have a permit which may be cancelled by the director 
for cause. Veterinary members of the animal health commission 
and representatives of the United States bureau of animal indus
try may distribute or use such virulent blood or virus but are 
required to report to the director of the laboratory in sudh a man
ner as he may require. 

In answer to your second question will say that in my judgment 
there is no distinction to be made in favor of a non-resident con
cern distributing serum and virus and they would not have the right 
to distribute the same without securing the same permit as a like 
concern would be required to have in distributing within this state. 

Yours truly, 
C. A. ROBBINS, 

Assistant Att01·ney Gene1·al. 

RAILROAD COMMISSION-APPROPRIATION FOR INVES'l'IGATION AND 
PROSECUTION OF CAsEs BEFORE INTERSTATE CoMMERCE CoM
MISSION.-Held that fund may be used in both interstate and 
intrastate cases. 

HoN. JOHN L. BLEAKLY, Audito·r of S tate, 
Des Moines, Iowa. 

August 22, 1913. 

DEAR Srn: Yours of the 31st ultimo addressed to the a.ttorney 
genera 1 has been referred to me for r eply. 
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Your question is as follows: 

' ' I respectfully request your written opinion in the case of 
chapter 334 laws of the thirty-fifth general assembly and 
whether the appropriation of $40,000 made therein would be 
considered to cover expense incurred both in p.r eparing and 
submitting cases to the interstate commerce commission and 
to investigate and prepare cases affecting Iowa intrastate rates, 
in view of the fact that the constitution provides that every 
act shall embrace but one subject which subject shall be ex
pressed in the title.'' 

The title of the act in question r eads as follows: 

'' AN ACT making an appropriation to enable the state 
ralilroacl commisS'·ion to investigat e and prosecute interstate 
cases before the interstate commerce commission. ' ' 

The act itself r eads as follows: 

' 'There is hereby approp.riated out of the funds in the state 
treasury, not otherwise appropriated, the sum of forty thou
sand dollars ($40,000.00 ) , or so much thereof as may be neces
sary, the same to be expended by the state railroad commission, 
in preparing and submitting cases to the \intergtate commerce 
commission involving interstate rates and services, affecting 
Iowa and to investigat e and prepare cases affecting Iowa in
trastate 1·ates and services.' ' 

Section 29 of Art icle 3 of the constitution of the state of Iowa 
provides as follows : 

'' Every act shall embrace but one subject, and matters 
p.roperly connected therewith ; which subject shall be expressed 
in the title. But if any subject shall be embraced in an act 
which shall no t be expressed in the title, such act shall be void 
only as to so much thereof as shall not be expressed in the 
title." 

'fhe supreme court of the state has passed several times, upon 
the sufficiency of title to statutory enactments and in general has 
held that the title itself does not need to contain ·any detailed state
ment of all the provisions of the statute. It is sufficient if the gen
er al obj ect of the statute is indicated and th e obj ect sought is not 
otherwise r epugnant to legislative authority, not inconsistent with 
the obj ects mentioned in the tit le. 
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In the case of S anto, et al. vs. The State of Iowa, 2 Iowa, 209, 
the court said, after r eferring to the object of the statute under 
consideration, because it was r epugnant to the constitution and 
provision above quoted : 

'' According to this argument, the provisions for the punish
ment of drunkenness, p.rohibit ing the sale, declaring certain 
things nuisances, the appointment of agents, etc., each distinct 
idea or step ,-is severally a new object. W e cannot concur 
in the obj ection. The act is entirely f r ee f rom it. W ere the 
argument valid, an act could hardly extend beyond one period 
-certainly not beyond one section. E ach step toward the 
main object, must be provided for by a separate enactment. 
H alf the acts in the statute books, embrace several ideas or 
steps in the progress of their provisions toward the attainment 
of the main object. 'l'he obj ect may be a broader or narrower 
one, but if it be a bona fide obj ect for legislative attainment, 
and the several steps embraced in it, are fairly conducive to 
that end. or object, it is still a unit. Under what other view, 
could a school or r evenue act be framed or up.held. Does not 
each of these present a unity of obj ect ? Must they be divided 
into as many separate acts, as th ere are provisions to carry 
out the main end ? Such is not the design of t he constitution. 
This act presents a fair unity of obj ect. " 

In the case of The S tate of Iowa vs. Oot~nty Jt~clge, 2 Iowa, 282, 
in construing this same provision of the constitution with r efer ence 
to a particular statute, the court said : ' 

'' It is important to bear in mind t hat to declare an act un
constitutional and void, is the exercise of the highest power of 
the court, and is not to be resorted t o, unless it become neces
sary . Although the power is to be exercised when the case 
demands it, yet the courts will not favor it, nor use it, unless 
in a . clear and decided case. And it is the duty of the courts 
to give such a construction to an act, if possible, as will avoid 
this necessity, and uphold the law. '' 

In the later case of B aner v . L1tcas, 138 Iowa, 215, it was held 
that 

" If all the p.rovisions of the act have one gener al obj ect 
which is fa irly expr essed in the ti tle, it is a compliance with 
the constitution, an_d a statu te au t horizing the city to purchase· 
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ground, erect public buildings thereon and to levy a special 
tax for that purpose comprehends the issuance of bonds in 
anticipation of the tax which latter provision is germane to 
the main purp.ose of the act and not of such a separate and 
independent character as to require separate mention in the 
title." 

·Examining the statute in the light of these authorities it would 
appear that the main purpose of the act is the appropriation of 
moneys to enable the railroad commission to perform certain. duties 
with reference to rates. This being true, even though the title re
stricts the appropriation to interstate cases, intrastate rates are so 
connected therewith as not to require separate mention in the title. 

Hence I ani of the opinion that your question should be an
swered in the affirmative. 

Respectfully submitted, 
c. A. RoBBINS, 

. Assistant Attorney Gene1·al. 

CoLLEGE FOR BLIND-APPROPRIATION FOR SuPERINTENDENT's CoT
TAGE·.-Use of in equipping part of main building for super
intendent's home. 

August 26, 1913. 
MR. W. R. BoYD, 

Cedar Rapids, Iowa. 

DEAR Sm: I am in receipt of your communication of the 16th 
instant directing my attention to section 5, chapter 197, acts of the 
thirty-fourth general assembly appropriating the sum of $4000 for 
a cottage for the superintendent of the college for the blind. You 
advise that bids were let upon two different occasions and each 
time the amount exceeded the sum of the appropriation; that it is 
now proposed to use the balance of the fund to remodel and enlarge 
the college building. 

I take it that the purpose of the appropriation was tu provide a 
permanent residence for the superintendent of the college for the 
blind. If a part of the main building can be used as a residence 
and is entirely suitable for the purpose and will be of the same 
permanent nature as the proposed cottage, I am of the opinion 
that the substance of the law will be complied with and that the 
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amount of the appropriation may be used for such purpose. Un
less, however, the changing of the main building will furnish a 
permanent residence equally as suitable for the occasion as the 
proposed cottage, then I am of the opinion that the amount could 
not be expended for said purpose. Necessarily the board of educa
tion must be the judge of this act in the first instance. 

Yours very truly, 
GEORGE CossoN, 

Attorney General of Iowar. 

ScHOOLS-NORMAL '!'RAINING. - Extending privilege of normal 
training to schools not r eceiving state aid discussed. 

September 2, 1913. 
HoN. A.M. DEYOE, 

Superintendent of Public Instruction. 

DEAR Sm: Yours of the 1st instant has been referred to me for 
reply . 

You call attention to the provisions of code supplement section 
2634-d1 and to the fact that the appropriation provided for by code 
supplemeiJt' section 2634-d6 is limited and you propound the fol
lowing questions: 

1st. We would like to know if there is anything in the 
normal training law that would prevent the department from 
extending the privileges of the normal course to high schools 
without we have aid to give them ? , 

2nd. Would it be possible, on condition that the school 
would waive all rights to aid, for the department to designate 
a school and allow the students enrolled to pursue the course 
and write the examinations the sa (;l as if the school were to 
receive the $'750.00 state aid~ 

In my judgment your first question should be answered in the 
negative and your second should be answered in the affirmative. 
I am of the opinion, however, that the school officers would not have 
authority to waive the right of their district to state aid. How
ever, in my judgment your department would have the right to 
classify the schools in such a way as to designate which should be 
entitled to state aid even though there should be no distinction be
tween the courses of study in the schools receiving state aid and in 
those which do not receive it. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 
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Ho·r:IDLs-FrR.E E scAPES ON-CLASS OF BUILDING REQUIRING l<'IRE 
E scAPEs.-General interpretation of law. 

LAFAYET'l'E HIGGINS, Hotel Inspector, 
Statehouse. 

September 5, 1913. 

DEAR Srn : Yours of the 4th instant addressed to the attorney 
general has been r eferred to me for r eply. 

You call attention to the fire escape law enacted by the thirtieth 
general assembly, also to the provisions of code supplement section 
4999-8 r especting hotels, also ta sections 2 and 8 of chap.ter 168 
of the acts of the thirty-third general assembly, and propound the 
following questions : 

'' Does the hotel law place the enforcement of the fire escape 
law in the hands of the inspector of hotels, regardless of city 
or other local authority under which hotels may have been 
erected or equipped ~ '' 

In my judgment this question should be answered in the affirma
tive. Section 10 of chapter 168 of the acts of the thirty-third gen
eral assembly provides in part as follows : 

· '' It shall be the duty of the inspector and his deputies to 
see that all of the provisio~s of this act are enforced and com
plied with, and for such purpose such inspector or deputy 
shall personally inspect once each year every hotel in the state 

· coming within the p1·ovisions of this act." 
I 

And as there is no omission or exception in favor of hotels which 
are or heretofore have been inspected by the city authorities, the 
hotel inspection law should be held to apply to al~. 

Your second question is : 

" What is the interpretation of that part of sec~ion 4999-8 
which reads: ' provided, however, that where such buildings 
shall be occupied by more than twenty (20) persons the said 
building shall, as a substitute for 01te ladder, be provided with 
one stairway of steel or wrought iron construction with above 
described platforms, accessible from each story, '' etc. 

My judgment is that the above quoted portion of code supple
ment section 4999-8 means that where the superficial feet of area 
covered by the }lotel building are such as to require one or more lad
ders and in addition thereto persons to the number of twenty or 

REPORT OF THE ATTORNEY GENERAL 137 

more occupy rooms in the third story or above, the steel or wrought 
iron stairway provided for is r equired. It is possible that the same 
rule should apply where twenty or more persons occupy rooms on 
the second floor or above for while no ladders or fire escapes are 
required in a two-story hotel building, yet where a third or more 
stories are added, the risk to the occupants of the second story 
might be thereby increased. 

Your third question is: 

' 'Do the words ' as a substitute for one ladder' mean that 
if only one ladder would be r equired on a building of 2,500 feet 
superfi·cial area that instead of the ladder a stairway would be 
r equired, or does it mean where more than one ladder would 
be r equired one of these shall have a stairway substituted, 
where the per sons exceed twenty in number 1" 

'l'his question has been substantially answered in the answer to 
the previous question. Wher e the area covered by the building is 
such as to r equire one ladder, a steel stairway is not r equired un]e;,s 
twenty or more p.ersons occupy the building as explained ir1 t.b e 
previous question. But where twenty or more do occupy the build
ing, then the steel stairway is r equired even though the area is such 
as to require one ladder . But wher e the ar ea is such as to r eCJ.uire 
two or more ladders the steel stairway is only r equired as a substi
tute for one of such ladders, and this only where twenty or more 
persons• occupy the building as above explained. 

Your fourth question is: 

" Do the words ' more than twenty (20 ) persons' mean more 
than twenty persons on one floor, or in the third story, or in 
the third story and all above it, or 1{1 all of the building used 
for hotel purposes ? '' 

In my judgment in computing the number of persons those 
should be counted occupying rooms vn the third story and all 
stor ies above it . and as explained abcve, it is possibly tri.1e that 
there should he included all such persons occupying the second 
story and all stories above. 

Your fifth question is : 

" How shall the number twenty (20 ) be. determined, by 
count of guest rooms, hy count of hotel people employed, or by 
both methods ~ '' 
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In my judgment the number of pers~ns occupying a room should 
be ascertained by counting guests as well as employees of the hotel 
who may be lodged in the rooms required to be counted as above 
explained. It would not do to count the rooms only for more than 
one guest or employee might be quartered in the same room and 
thereby the provision concerning twenty or more persons defeated. 

Your sixth question is : 

" Would the inspector of hotels have any right to pass any 
hotel well equipped with ladders, but no stairway, provided 
the hotel was apparently reasonably safe for transient guests, 
and provided such hotel had apparently been equipped in good 
faith, before the hotel law was passed ~" 

In my judgment this question should be answered in the IJega
tive. The legislature has undertaken to prescribe the manner in 
which hotels should be equipped and has failed to provide that 
the inspector might pass something different as an equivalent 
thereof. 

Respectfully submitted, 
c. A. RoBBINS, 

Assistant Attorney Geneml. 

ScHOOLS-FREE TEXT BooKs-AMOUNT 1'0 BE CHARGED P uPILS.
Must not exceed average cost per pupil for number furnished. 

RoN. GEORGE WILSON, 
Assistant County Attorney, 

Des Moines, Iowa. 

September 5, 1913. 

DEAR Sm: In yours of this date you call for the opinion of this 
department upon that portion of chapter 239 of the acts of the 
thirty-fifth general assembly relating to the amount of tuition 
which may be required to be paid by non-resident students, which 
reads as follows : 

'' Provided the maximum fee collected from any district for 
each pupil shall not exceed the sum of three and· one-half 
dollars ($3.50) per month except in high schools where free 
text books are provided by the district such additional amount 
made (may) be charged as will coveT the cost of the tex.t books 
fuNtisked to s~tck pupil." 
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As I understand it the free text books furnished are. used by 
more students than the one to whom they are first assigned. In 
other words, they are required to be accounted for by each student 

·to whom furnished and are kept in use as long as they are in usable 
condition. In view of this fact I am of the opinion that no student 
should be charged with the entire cost of text books furnished to 
him in addition to the tuition above mentioned, but he should only 
be charged with the average cost per pupil of furnishing text books 
to pupils of his class, or grade. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

INSURANCE-INVESTMENT oF FuNDS TO SEcuRE PoLICYHOLDERs-
CLAss OF SECURITIES THAT MAY BE HELD--MusT BE FmsT 
LIENS UPON REAL EsTATE.-Savings bonds secured by first 
mortgage not permissible. 

RoN. JoHN L. BLEAKLY, 
Attditor of State. 

Sep.tember 10, 1913. 

DEAR Sm: I have at hand your r equest for an opm10n as to 
whether the savings bonds issued by the Waterloo Loan & Trust 
Company of Waterloo, Iowa, known as Series F, sample of which 
you enclose, are such security as an insurance society operating un
der the laws of this state may invest the funds in that are held 
by it for the purpose of fulfilling its policy contracts. 

Section 1806, code supplement, in so far as it pertains to the 
question at hand, r eads,-

'' The funds required by law to be deposited with the audi
tor of state by any company or association contemplated in 
the two chapters preceding, and the funds or accumulations 
of any such company or association organized under the laws 
of this state held in trust for the purpose of · fulfilling any 
contract in its policies or certificates, shall be inv~sted in the 
following described securities and no other: 

'' 1. The bonds of the United States; 

'' 2. The bonds of this state or of any other state when such 
bonds are at or above par; 
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'' 3. Bonds or other evidences of indebtedness of any 
county, city, town or school district within the state or any 
other state, drainage district bonds of this state, improvement 
certificates issued by any municipal corporation of this state 
such certificates being a first lien upon r eal estate within the 
corp.orate limits of the municipality issuing the same, where 
such bonds or other evidences of indebtedness are issued by 
authority of and according to· law and bearing interest , and 
are approved by the executive council; 

'' 4. Bonds and mortgages and other inter est bearing se
curities being first liens upon r eal estate within this state or 
any other state worth at least double the amount loaned thereon 
and secured thereby exclusive of improvements, or two and 
one-half times such amount including the improvements 
thereon , if such improvements are constructed of brick or 
stone; '' etc. 

If the bond you. enclose can be considered as belonging to the 
class of securities which may be accepted by insurance companies 
under the provision of this section it would fall within the class 
enumerated in the 4th paragraph, and it will be noted that this 
paragraph provides that only '' bonds, mortgages and other interest 
bearing securities being fi?·st liens upon r eal estate" may be ac
cepted. 

A mortgage on r eal estate is itself personal property transferable 
at any time by the holder thereof. 'l'he statute contemplates that 
the bond, mortgage or other security which an insurance company 
may accept shall be a first lien upon a specific pieee of r eal estate, 
while the mortgages which the trust company in this case places in 
the hands of trustees in escrow to secure the payment of the bond 
may be changed at any time to suit the convenience of the trust 
company, leaving with the trust company the power at any time 
to change the identity ana consequr;mtly the amount and value of 
the security that it put up as collateral behind these bonds. It 
follows then that the evidence of indebtedness whwh an insurance 
company would have by holding these bonds would be nothing 
more th~n the per.sonal obligation of the trust company with per
sonal property as collateral and such collateral subject to change 
and the control and custody of it left in the hands of the person 
owing the obligation. · 

The statute contemplates that the lien which the holder of se
curities of the class that may be accepted by an insurance company 
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shall become absolute in the holder thereof and subj ect to no other 
condition than the payment of the indebtedness. While in this case 
the mortgages are to be held not by the insurance company or 
trustees appointed by it but by the persons who are obligated to 
the insurance company or a board of trustees created by them. 

It cannot be said by any manner of r easoning that the bond 
you enclose is a first lien up.on real estate and the depositing in 
trust of mortgages which are first liens upon r eal estate to secure 
the payment of the bonds does not change the character of the bond, 
and it follows from ·what I have said that I do not consider the 
bond as belonging to that class of securities which the statute pro
vides insurance companies may hold fo r the purpose of fulfilling 
its obligations to policy-holders. 

Yours truly, 
JOHN FLETCHER, 

Assistan t Atto1·ney Ge-neml. 

HIGHWAYs-----TAKING GRAVEL FROM.-Road officers have right under 
chapter 164, acts of the thirty-fifth general assembly. 

A. J . LILLY, Drainage Engineer , 
Britt, Iowa. 

September 30, 1913. 

DEAR SIR: Your letter of the 3d ~nstant, addressed to the at
torney general, has been referred to me for r eply. 

Your question is whether or not officers have the right to take 
from the highway gravel or other road building material found 
therein over the obj ection of the adjacent property owner. 

Our supreme court has held that the officer of a city had no right 
to quarry stone within the limits of .a street for use in improving 
other streets although they might make r easonable use of material 
found in any street for the purpose of improving that street. (See 
Overman vs. May, 35 Iowa, 89, at 97.) H ence I am of the opinion 
that in the instant case while the road authorities would have the 
right to take all gravel necessary for the proper improvement of 
the ]lighway adjacent to the land in question, provided the ad
jacent land is not dep.rived of its proper lateral support and pro
vided further that the land owner 's ways of ingress or egress are 
not injured or destroyed. 
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Onder chapter 164 of the acts of the thirty-fifth general assem
bly you would have ample power to condemn the ·necessary tract 
of land for gravel. 

Your notice is herewith returned. 
Yours truly, 

C. A. ROBBINS, 
Assista1~t Attorney Geneml. 

CouNTY OFFICERs-BoARD OF SuPERVISORs- CANNOT PAY BANKS 
FoR THE CoLLECTION OF TAXEs- DEPUTY Co~NTY OFFICERs
MusT FuRNISH BoND-CouNTY ATTORNEY- PER CENT oF 
FINEs-MusT BE PAID FROM GENERAL FuND._:T.A.XEs-STAT
UTE OF LIMITATIONs-DOES NOT RuN IF PROCEEDINGS ARE BY 
DISTRESS W ARRANT.-JusTICE OF THE PEACE- MusT AccouNT 
FOR MARRIAGE FEES IF HE Is ON SALARY BAsis-DEPUTY 
AuDITOR-CHARGE FoR NoTARIAL WoRK MusT BE AccouNTED 
FoR. 

HoN. JOHN L. BLEAKLY, 
Auditor of State. 

October 1, 1913. 

DEAR SIR: Your letter of the 18th ultimo, addressed to· the at
torney general, has been referred to me for reply. 

You request the opinion of this department upon the following 
questions: 

1. May the boards of supervisors allow bills to banks for 
collecting tax for county treasurer, as extra clerk hire to the 
treasurer? 

.In my judgment this question should be answered in the nega
tive. The law contemplates -that the work of the treasurer's office 
should be performed in that office and does not contemplate the 
p.ayment of extra compensation or clerk hire except in the following 
cases : 

Where no regular deputy has been app.ointed but on account of 
the pressure of business in his office the treasurer is compelled tem
porarily to employ an assistant; 

And in counties of 30,000 population or over such clerk hire 
may be allowed in addition to the salary of the r egular deputy as 
the board of supervisors may deem reasonable. 
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1. 2. Are the deputy clerks of the district court and other 
dep~ty county officers required to give bond~ 

This question should be answered in the affirmative. Code· sec
tion 1182, as amended by chapter 113, acts of the thirty-fifth gen
eral assembly, exempts from giving bonds the governor, lieutenant 
governor, ·members of the general assembly, judges of courts, town
ship trustees, aldermen and councilmen of cities and towns; and the 
following section r equires all other civil officers to give bonds except 
as otherwise specially provided. Code section 1186 provides, '' depu
ties of state, county, city and town offices who are r equired to give 
bond shall give bond in such amounts as may be fixed by the gov
ernor, board of supervisors or the council as the case may be. '' 

3. Should the county attorney 's per cent of fines be de
ducted from the fines or paid out of the general county fund~ 

This percentage to be paid the county attorney should be paid 
from the general fund and not from the proceeds of the fines col
lected. The constitution requires the clear proceeds of the fines 
collected to be turned into the school fund. See constitution of 
Iowa, section 4 of subdivision 2 of article IX, and Woodward v. 
G~·egg, 3 G. Green , 287 where the exact question was passed upon 
by our supreme court and the conclusion reached being against 
the right of deducting the attorney's fees from the funds collected. 

4. Does the statute of limitations run against the county in 
the collection of tax more than fiv~ yea.rs delinquent? 

This question should be answered in the negative with the quali
fication however that where the state or county brings a suit in 
court to r ecover a judgment for the amount of delinquent taxes, 
then the statute of limitations would apply in the same manner as 
though the suit were brought by an individual.; but wheJ::e instead 
of bringing such suit the· treasurer or other tax collecting officer 
proceeds to sell property liable for the tax under a distress war
rant then the statute of 'limitations does not apply. See 37 Cyc. at 
page 1304 and State v . W ebber, Judge, 37 N. w.· 949. 

5. Are marriage fees of justices of the peace to he taken 
into consideration with fees set out in section 4597 . 

This department has heretofore passed npon this question aud 

held that inasmuch as the right of a justice of the peace to exact 
a fee for the performance of the mawiage ceremony depends upon 
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the existence of his official position that the fee is therefore re
ceived by him in his official capacity and must be accounted for in 
the same manner as other fees received by him where he is on a 
salary basis. See code section 3152 fixing the amount of such fee, 
and code supplement section 4600-a requiring such fees to be 
accounted for. 

6. Is a deputy county auditor having a notarial seal en
titled to charge and r etain a fee for affidavits connected with 
the application for hunter's license~ 

This question should be answered in the negative. The supreme 
court of Nebraska in a similar case held that a county officer who 
had the power to take acknowledgments and who was' also a notary 
public was r equired to account to his · county for fees earned in 
taking acknowledgments even though he took same in his capa.city 
as a notary public rather than in his official capacity. State ex 
rel Frontier Cottnty v. K elley, 46 N. W ., 704. 

Your 7th and 8th questions, propounded by Mr. Edward Col
lins, are as follows : 

What fee, if any, is the county auditor r equired to charge 
for the issuing of a certificate to a legally authorized liCJUOr 
dealer to show his right to r eceive shipments of intoxicating 
liquors from interstate carriE:rs . 

Can the county auditor lawfully refuse to issue such certifi
cate to a legally authorized liquor dealer for any r eason, if 
such dealer tender the fee demanded ~ 

I know of no statute that r equires the county auditor to furnish 
such a certificate as is herein r eferred to. Code section 2419 con
templates the furnishing of such a certificate by the clerk and 
doubtless he would have the right to charge a fee therefor. 
Hence it follows that the auditor is under no obligation to issu e 
such a certificate. • 

Respectfully submitted, 
C. A. ROBBINS, 

Assistant Attorney General. 
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BaNKS-TRUST CoMPANIES-SAVINGS BANKS.-Name cannot be 
framed so as to inilicate that one institution is both a trust 
company and a savings bank. 

RON. JOHN L. BLEAKLY, 
Anditor of State. 

October 8, 1913. 

DEAR SIR: Yours of the 9th of September, addressed to the 
attorney general, has been referred to me for r eply. 

You call attention to the fact that the American Savings Bank 
of Maquoketa, Iowa; is seeking to amend its articles of inco-rpora
tion in order to avail itself of the additional p.owers conferred 
by chapter 152 of the acts of the thirty-fifth general assembly, and 
it is now proposed to name the institution the ''American Savings 
Bank & Trust Company". You call attention to section 6 of the 
chapter above r eferred to which r eads as follows: 

''Any trust company, state or savings bank, ·which under 
this act and by its original 'or amended articles of incorpora
tion shall be authorized to exercise any of the powers• herein 
granted, shall have the word ' trust ', 'state' or 'savings' in
corporated in th e name thereof ; and no corporation herein
after organized without comp.lying vvith the terms of this act, 
ancl no partnerahip, individual or unincorporated association , 
shall incorporate or em brace the word ' trust ' in its name. '' 

And you inquire whether or not it , is permissible for a single 
concern. to have a name that would indicate that it was both a sav
ings bank and a trust company. 

While the language of the section above qt1oted is not entirely 
clear, and while the letter of it might not prohibit one concern 
having two or more of the words mentioned in its name, yet the 
spirit of the statute requires that a trust company should have in 
its name the word ''trust '' ; a state bank, the word ''state'', and a 
savings bank the word '' savings' ' in order to distinguish the char
acter of the institution. Jn other words, a savings bank, or state 
bank, which has some but not all of the po\>o'ers of a trust com
pany, should not carry in its name anything that might lead those 
dealing with it to believe that it was a trust company; and on the 
other hand a trust company which has some but not all of the 
powers of a bank, should not carry in its name words indicating 

10 
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that it is a bank. Hence your in.quiry should be answered m the 
negative. 

Yours truly, 
0. A. ROBBINS, 

Assistant Attorney General. 

CouNTY OFFICERs--ALLOWANCE FOR DEPUTIES AND CLERK Hum
BoARD oF SuPERVISORS CANNOT ALLOW TO OFFICER BuT ONLY 
TO PERSON EMPLOYED.-COUNTY ATTORNEY-COUNTY LIABLE 
To HIM FOR FEEs IN NmsANcE CAsEs.- CLERK- FEE BooK 
MUST BE LEFT IN OFFICE AT EXPIRATION OF TERM.- BOARD OF. 
REvrEw- CoMPENSA'l'ION.-Word "session" in section 669 code 
interpreted. 

HoN. JoHN L. BLEAKLY, 
A.1£d'itor of State. 

DEAR SIR: Your first question is : 

October 29, l!:lla. 

" Has the board of supervisors a legal right to allow to a 
county officer direct a specified amount for compensation of 
deputy or other clerk hire, or must the amount be allowe1l 
direct to the person perform'ing t he service ~'' 

This question should be answered in the negative except as to 
sheriffs. Under code supplement section 510-b the sa lary of the 
chief deputy is to be p.aid by the sheriff out of the compensation 
allowed him under section 510-a. 

Prior to the enactment of chapt()r 43, acts of the thirty-fifth 
general assembly, the board of supervisors was authorized by code 
supplement section 479 to· allow such additional compensation to 
the auditm· as i.t deemed re~onable. However, by the last para
graph or subdivision of chapter 43 this additional compensation is 
now limited to the deputies and clerks and is no longer allowed di
rect to the auditor. 

Your second question is:· 

" Has the board of ' snp.ervisors a legal right to allow direcJ 
to th e eounty .m1c1itor a. 1:e1tain <lrnonnt ir1 acldi1ion lo· hi s sal 
aJ'Y fo r drainage wo1'k , or umy they simply allow 1 he anclitor 
extra. help on this account?'' 
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This matter is governed by chapter 121, acts of the thirty-third 
general assembly, the material portion of which r eads as follows: 

'' Whenever a levee or drainage district or districts shall b,; 
petitioned for or established in any county, the board of su
pervisors shall furnish such additional help, as shall be just 
and reasonable, to be paid by the county." 

Hence, it follows that the pay should go to the help and not to the 
county auditor. 

Your third question is : 

"Under section 2930 of the code, is the county auditor r e
quired to transfer quit claim deeds or patents that do not 
convey real estate, but simply to cure some defect in the title 1" 

This question should be answered in the negative. 

Your fourth question is: 

'' Is the county, under section 2406, code supplement, or 
any other section, liable to the county attorney for fees m 
successfully prosecuting injunction suits for nuisances 1 '' 

This question should be answered in the- affirmative where the 
costs are not collectible from the defendant. See Newman &; Blake 
v. Des Moines Ootmty, 85 Iowa, 89, holding that wher e the fee is 
taxed as part of the costs the county is liable therefor; and also, 
Parr v. S eward, 82 Io;ya, 221, wherein it is held that the county 
attorney where he prosecutes the injunction suit is entitled to the 
fee in addition to his salary. 

Your fifth question is : 

"When the clerk of courts goes out of office, is he entitled 
to take his fee and cash books with him, or should he leave 
them in the office as a permanent record 1 '' 

In my judgment these books should be left in the office. Any 
book which the officer keeps in his official capacity whether r e
quired by the letter of the statute or not should, in my judgment, 
remain as part of the r ecords of the office. 

Your sixth question is : 

"What is the meaning of the word session, as used in section 
I 

669 of the code, or can the council meet nine hours in one 
. day and call it three sessions o'f three hours each ?'' 
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In view of the fact that it was the common practice throughout 
the state to hold these seosions of the ·board of equalization iu the 
evening in my judgment the statute only contemplated a single 
session in any on e day and that that session should be three hours 
in length in order to constitute a, session for which $1.00 might 
be paid. This statute, however , has been changed as to first class 
cities by chapter 56 of the thirty-fifth general assembly, which 
will hereafter govern as to such cities, the material portion of 

which r eads as follows: 

" Except when acting as members of the board of r eview, 
for which service they shall r eceive not more than two dollars 
a day for each clay when acting as a board of r eview, to be 
paid out of the county treasury." 

Yours truly, 
c. A. ROBBINS, 

Assista1~t Attor1wy Geneml. 

ScHOOLS-INSPECTOR OF NoRMAL TRAINING-SALARY, How PAin
NuMBER OF INSPECTORS TO BE APPOINTED. 

October 29 , 1913. 

MR. A. M. DEYOE, 

S~tperintendent P·nblic Inst1·nctio?1. 

DEAR SIR: Yours of the lOth iru;tant, addressed to the attorney 
general , bas been r eferred to me for r eply. 

You call attention to section 5, of chapter 131, acts of the thirty
fifth general assembly vvhich reads as follows: 

'' In accordance with th e foregoing provisions of this sec
tion, the sup.erintendent.of public instruction is authorized to 
appoint an inspector of norm,al tmining in high schools and 
private and denominational schools at a salary of not to ex
ceed two thousand dollars ( $2,000.00) per year and necessary 
traveling expenses while in th e discharge of his duties. '' 

You also state : 

'' The thirty-fifth general assembly r epealed certain sections 
of chapter 131, acts of the thirty-third general assembly by 
the enactments found in chapter 242 acts of the thirty-fifth 
general assembly. It will be observed that section 2 of chapter 
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131, section 4, section 8 and section 9 were repealed or amendell , 
but no changes were made in section 5 of chap.ter 131, acts 
of the thirty-third general assembly. The thirty-fifth general 
assembly also enacted chapter 103 relating to the department 
of public instruction. Section 8 of this act provides for the 
payment of salaries of the state superintendent, his deputy, 
chief clerk and regular inspectors, and that all such salaries 
are to be paid monthly upon a warrant of the state auditor." 

And you then propound the following question : 

''Should the inspector of normal training in high schools 
be paid under chapter 131, acts of the thirty-fourth general 
assembly or under chapter 103, acts of the thirty-fifth general 

assembly V '' 

In my judgment the inspector of normal training should be 
paid under the chapter first mentioned, to-wit, chapter 131 of the 
acts of the thirty-fourth general assembly, as amended by section 
3, chapter 242, acts of the thirty-fifth general assembly. 

You also call attention to section 7 of chapter 103 of the acts 
of the thirty-fifth general assembly, and especially to that por
tion of the same which r eads as follows: 

'.'He shall also appoint a chief clerk and such regular in
spectors of the public schools of the state, including rural 
graded and high schools, as he may .deem necessary, not ex

ceeding three." 
and you then inquire: 

''Is the superintendent of public instruction entitled under 
this act to app.oint three r egular inspectors in addition to the 
norma!' training inspector, who has charge of the normal train-

ing work only ? '' 

In my judgment this question should be answered in the affirm

ative. 
Yours truly, 

c. A. ROBBINS, 

Assistant Attorney General. 
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BOARD OF CONTROL-E MPLOYMENT OF SUPERVISING ENGINEER.
Statute is broad enough to permit such employment. 

BOARD OF CONTROL, 
Statehouse. 

October 30, 1913. 

GENTLEMEN: Your letter of the 21st instant addressed to the 
a,ttorney general has been referred to me for r eply. 

In your letter you call attention to the fact that your board has 
the government and control of fourteen state institutions and that 

''At each of these institutions there are heating plants, 
electric lighting plants, engiJ!eS, boilers, wells and pumping 
outfits. At each of these institutions there is a local engineer 
in charge of the various electric lighting, heating plants, en
gines and boilers, etc. The board purchases each year about 
100,000 tons of coal for the use of the different institutions. 

''In our opinion it is necessary for the proper and economical 
management of these different heating, lighting and pumping 
plants, to have a supervising engineer to have general sup.er
vision and charge of the various heating, lighting and steam 
plants at the different institutions. 'rhis engineer would be 
employed by the board and devote his entire time in supervis
ing the different engines, boilers, pumping outfits, hel}ting and 
lighting plants. H e would also have charge of the. testing of 
the coals used at the different institutions which are now pur
chased in the British Thermal Unit Basis. '' 

You ask to be advised whether or not you are authorized under 
the law to employ such an O·fficer or employee. 

By code supplement section 2727-a3 it is provided: 

'' The board shall be provided by the proper a~t.4orities with 
suitably furnished offices at the seat of government, and shall 

l • II emp oy a competent secretary who shall r eceive a salary not to 
exceed two thousand dollars ($2,000) per annum, and may also 
hire a stenographer a.nd such otJ~e1· employees as may be neces-
sary." · 

By code supplement section 2727 -a4 an appropriation is provided 
from any funds in the state treasury not otherwise appropriated 
sufficient to pay the salaries and expenditures thereby authorized. 

In my judgm·ent the term ''such other employees as may be neces
sary", as found in the section above quoted, is sufficiently broad 
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to authorize the employment of a supervising engineer such as 
that referred to in your letter , and that his compensation might be 
paid from the, appropriation mentioned in the last cited section. 
It follows therefore that your inquiry should be answered in the af
firmative. 

I am directed by the attorney general to say to you that it mighi 
be advisable to procure in advance the consent of the committee on 
retrenchment and reform to the employment of such an engineer. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney Geneml. 

STALLIONS-LIEN FOR SERVICE.-Owner has lien if he complies with 
section 2341-a of code suppl ement. 

A. R. COREY, 
Secretary, State Agricultural Dept. , 

Statehouse. 

December 3, 1913. 

DEAR SIR: Yours of the 3d ultimo addressed to the attorney gen
eral has been referred to me for reply. 

You call attention to the provisions of ch.apter 135 of the acts of 
the thirty-third general assembly which give a lien to stallion 
keepers complying with certain sections of the code supplement; 
also to chapter 100 of the acts of the t~irty-fourth general assembly 
r epealing these sections of the code supplement and enacting sub
stitutes therefor, and yonr qu estion is : 

" Would this act of the 34th general asse!l1'bly invalidate the 
lien· law for service fee, or is the act still valid and may' it 
be used in the collection of. stallion service fees by the owners 
of both pure bred and grade stallions, whethe1· or not they have 
cot?~pl~ixl with chapte1· 100, acts of the 34th gene1·al assembly, as 
a'I'Y!ended by cha.pter 188, acts of the 35th ge11e?·cil assembly ." 

In my judgment the law giving lien is still in force bu"t that in 
order to have the lien the keeper would have to comply with th e 
provisio~s sulYstitl!ted for code supplement section 234:1-a and the 
follo.wiJ;~g sec.ti.ons ,inR.tr.ncl- ·of comp.lyin g with th e provisions of th r 
l"I'JWalcd sectionR. 

Yours truly, 
C. A. RoBBIN S, 

Assistant Attorney Ge1~eral. 
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PRIMARY-PER CENT OF VoTE NEcESSARY TO No~llNATE-liEAo Or' 

TICKE'l'.-Vote for governor is proper basis in determining 
· sufficiency of vote. 

COUNTY ATTORNEY WM. H. WINEGAR, 
Perry, Iowa. 

January 3, 1914. 

DEAR SIR: I am in receipt of your communication of the 30th 
ultimo directing my attention to section 1087-alO supplement to the 
code 1907, which provides that in computing the percentage of vote 
which each candidate must r eceive upon his nom!nation p.apers. 
" the percentage shall be the vote cast for the head of the ticket" , 
and requesting an opinion as to wh ether a county officer shoulcl 
therefore r eceive two per cent of the vote cast for the electors in his 
county, the governor, or the county auditor who polled the largrst 
vote on the county ticket. 

'l'his statute bas generally been construted to mean the vote re-
. ceived for the electors for president during a presidential election, 
and other years the vote cast for governor. In order, however, that 
there may be no controversy about the matter , I would suggest 
that the candidates in question receive at least th e percentage east 
for governor during such election. 

You will notice that section 1087 -a3, supplement to the code, 1 D07 , 
provides that the title '' political party ' ' shall mean ' 'a party which 
at the last preceding election cast for its candidate f or governor at 
least two per centum of the vote cast at said election " etc. You 
will also notice that chapter 59, acts of the thirty-four th general 
assembly, uses the vote for governor in determining whether or not 
a candidate has been nominated whose name did not appear upon 
the official ballot, but who was voted for at the primary by a cer
tain number of voters; hence, as I said befor e, if the vote for eleG
tora for president does not exceed the vote for governor, I would 
suggest that each candidate r ecteive th e necessary percentage of th e 
vote cast for governor. 

The county auditor would not under any construction be con
sidered the head of the ticket. 

Yours very truly, 
GEORGE CossoN, 

Attorney General of Iowa. 
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CORPORATIONS-MEETING OF STOCKHOLDERS-MUST BE HELD IN THE 
STATE WHERE INCORPORATED.-Board meetings may be held 
elsewhere unless prohibited by articles of incorp.oration. 

DEs MoiNES BRIDGE & IRON WoRKS, 
Cuny Building, 

Pittsburgh , Pa. 

January 13, 1914. 

GENTLEMEN: Your letter of the lOth instant, addressed to At
torney General Casson, bas been r ef erred to me for r eply. 

You state that you are an Iowa corporation having your principal 
place of business at Des Moines, and r equest to be advised as to 
whether you may legally hold your annual stockholders ' meetings 
and meetings of the board of directors at your office in Pittsburgh. 

Section 1612 of chapter 1 of title IX of the code of 1897, being a 
part of the chapter under which you are incorporated, in so far as 
it is material in answer to the question p.ropounded by you r eads as 
follows: 

'' If the corporation transacts business in this state, the arti
cles shall fix its principal p]ace of business, which must be in 
this state, and in charge of an agent of the corporation, at 
which place it shall keep its stock and transfer books and hold 
its meetings. '' 

In view of this section I do not belieye· that you could legally hold 
a stockholders' meeting at any p~ace outside of the state of Iovva, 
and am inclined to think that it would be necessary to hold your 
meetings at the place of business designated in your articles. The 
courts bold in general that unless the ..s:harter of the corporation or 
the statute under which it is organized expressly confers upon 
the corporation the power to hold its stockholders ' meetings outside 
of the state they can meet only within 'the limits of the state for the 
purpose of electing directors and performing other constituent acts. 
This rule, however, applies only to stockholders ' meetings. 

The general rule as to conducting business by the board of direc
tors of a corporation is that unless prohibited by the charter of the 
corporation or a state statute their meetings may be held without the 
limits of the state creating the corporation. I make this latter state
ment for the r eason that ofttimes in construing the law there is a 
failure to distinguish between the meetings of the stockholders or 
members of the corporation held for constituent purposes and the 
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meetings of the board- of directors convened for . the purpose . of 
transacting the business of the.corpora.tion. 

Yours truly, 
JOHN FLETCHER, 

Assistant Attorney Genera l. 

ScHOOLS-TEACHERs.-Can collect pay where schools are closed on 
account of epidemic. 

January 30, 1914. 

E. Rl'l'CHISON, 
Modale, Iowa. 

DEAR SIR: Yours of the 29th instant, addressed to the attorney 
general, has been refer ed to me for r eply. 

Your question reads as follows: 

'' If the local board of health ordered the public schools closed 
on account of an epidemic of a contagious disease, can the 
teachers collect their wage as if they had taugh t during the pe
riod 1 On what section of the code of Iowa do yon base your 
opinion 1 '' 

In my judgment this question should be answered in the affirma
tive. However, it is not based on any section of the Iowa code but 
is a matter of the construction of the contract with the teacher . 
The weight of authority seems to favor the proposition that a con
tagious disease or the destruction of the school building is not an 
act of God nor of the public enemy within the meaning of the school 
law and that where the teacher is r eady and offers to continue his 
duties under his contract of employment no deduction can be made 
from his salary for the time that the school is closed by r eason of 
such contagious disease. See, 

35 Cyc, 1099, and cases there cited ; also 
McK ay vs. Ba.rnett, 50 L. R. A., 371. 

I also call your attention, however, to the case of School District 
bf Sherman vs. Howard, 98 N. W ., 666, where the supreme court 
of Nebraska ta4es a differ ent view where the school is closed by the 
local board of health. 

What has been said is on the theory that the teacher 's contract 
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is silent on this subject. On account of the peculiar wording nf 
some contracts a different rule has been applied. 

Yours truly , 
C. A. ROBBlKS, 

Assis~ant Attorney Gr neml. 

IowA STATE CoLLEGE-ATHLETICS-PAYMENT oF ANNUAL F EE FOR 

ATHLETIC PRIVILEGES.-School has no right to exact a fee from 
all students to support athletics. 

MR. R. A. PEARSON, 
Ames, Iowa. 

January 30, Hl14. 

DEAR MR. PRESIDENT: I am in r eceipt of your communication of 
the 26th instant in which you . direct attention to th e fact that 
Prof. Spinney on November 17, 1913, submitted to Mr. Robbins th e 
question: "Have the college authorities the legal right to r equire 
each student to contribute to the support of athletics, forensics, or 
other student activities 1' ' 

You refer to the negative r eply given by Mr. Robbins and a modi
fication of this opinion in an interview at the time he was ill and 
confined to his home. 

You also enclose the issue of the I. S. C. Student of 'l'uesday, 
January 13, 1914, wher e the matter is r eferred to at length as a 
news item and also discussed editorially. 

At the time the first opinion was given Mr. Robbins conferred 
to some extent with me. Until, however , you discussed the matter 
with me over the 'phone I had not r eceived all of the facts necessary 
to a correct conclusion, and I think this accounts for the conflicting 
opinions of Mr. Robbins. W e wer e both clearly of the opinion that 
the board of education could r equire that every able-bodied student 
take some form of physical exercise under the supervision of some 
one connected with the college. It was never under stood that this 
was already required by the college and that the question submitted 
had no direct r elation to the health and physical development of 
the particular student, but rather a compulsory fee for the purpose 
of promoting athletics as a sport independently of the individual 
benefit received by a pal'ticular student. 

After r eading your letter carefull y and giving full considera tio11 
to its desirability and the unanimity of th e student body for a 
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'tule of this character, and after considering all of the reasons ad
vanced in the I. S. C. Student, I am nevertheless of the opinion 
that the college faculty and board of education are without author
ity to exact a fee for the promotion of athletics as a sport. The 
fact that a large majority of the students requests that such a rule 
be established will not confer p.ower in the absence of authority in 
the premises. 

As a practical matter it seems a little difficult to understand why 
if such a large number of students desires the payment of a fee in 
advance which entitles them to all the privileges for the coll ege 
season, that this may not be arranged in a voluntary way much the 
same as a season ticket to a Chautauqua, fair or lecture course, a 
season ticket being much cheaper to the person who attends regu
larly than though separate admission was paid for each number on 
the program. 

The same energy, college spirit and enthusiasm which seems to 
be manifested in order to secure a ruling by the faculty and board 
of education, ought to induce almost every student to voluntarily 
pay the fee to secure a ticket for the college year entitling the 
holder to all atheletic contests; but r egardless of the merit of these 
suggestions I am of the opinion, as above stated, that the faculty 
and board of education are without authority to make a rule to r e
quire each student to pay semester· or annual fee for the promotion 
of athletics. 

Nothing herein contained, however, should be construed to mili
tate against the authority of the board of education and faculty to 
include in its course of study or curriculum a sufficient amount of 
physical exercise, whether in the form of military training, gym
nasium work or work upon the athletic field, in order that the train
ing and development of the body may be in keeping with the disci· 
pline of the mind. 

Yours very truly, 
• GEORGE CossoN, 

Attm·ney Geneml of Iowa. 
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BoARD OF HEALTH- AUTHORITY TO BuiLD DETENTION HosPIT.AL.
Board has authority under chapter 156, acts o.f the thirty-fifth 
gene.ral assembly to build such hospital. 

WM. T . OAKES, Cotmty Attor·ney, 
Clinton, Iowa. 

January 31, 1914. 

DEAR Sm: Your letter of the 19th instant, addressed to the at
torney general, has been referred to me for investigation and r eply. 

Your question is whether or not the local board of health under 
the present law still has power to build a pest house or detention 
hospital. 

In my judgment this question shoulu be answered in the affirma
tive. Under code supplement section 2570-a no express provision 
conferring such power will be found. However , it is provided in 
said section : 

'' All bills for expenses incurred in carrying out the provi
sions of this section and in establishing, maintaining or raising a 
quarantine, including disinfection and th e bu:ild'ing and fur
nishing of any pest hot~se, cletention 01' othet· hospital, shall be 
:filed with the clerk of the local board of health, which board 
shall examine the same and act ther eon at its nex t r egul ar 
meeting after same has been filed with the clerk, and shall cer
tify the amount allowed by it thereon to the county auditor, 
and the board of supervisors shall act upon said bill as thus 
certified at its first r egular meeting thereafter. ' ' 

H ence, the power to build and furnish a detention hospital , whil e 
not expressly conferred is nevertheless very clearly implied. 

By chapter 156 of the acts of the thinty-third general assembly 
this section is r epealed and a substitute enacted th erefor , and while 
th e language is changed in many particulars yet there has not been 
such a change in my judgment as expresses the intention of th e 
legislature to withdraw the power to huild. The language now 
reads : 

" All bills and expenses incurred in carrying out the pro
visions of this section and establishing, maintaining nnd raisin g 
quarantine and ft~rnishing necessary detention hospitals shall 
be fil ed with the clerk of th e local board of health. This board 
at its next r egular meeting, or special meeting called for that 
purpose shall examine and audit th e sa me, and if fouucl corr ct 
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approve and certify the same to the county board of super
visors for payment. '' 

The very nature of the case and the fact that the board migh t 
not be able to rent or procure an existing building for use as a de- . 
tention hospital is an additional r eason why the power to build 
should be construed to be embraced within th e power to furnish. 
In other words, the power to furnish should receive such a broad 
construction as would permit the board to r ent, lease or build build
ings for use as detention hospitals, and where it is necessary to 
build the.y should have the power to build buildings of either a 
temporary or pe:r;manent character as might seem best under th e 
circumstances. 

Our supreme court bas held " the power to furnish " to confer the 
power to obtain and procure. See Feidenheimer vs. Oottnty of 
Woodbury, 76 Iowa, 379. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attontey General. 

ScHOOLs-ELECTION OF OFFICERS-TIME FOR FILING NoMINATIONS. 
-General rule as to computing time is applicable. 

March 5, 1914. 
VV. L. STERN, ' 

Logan Iowa. 

DEAR SIR: Your letter of the 4th instant requesting a con
struction of chapter 245, acts of ~be thirty-fifth general assembly 
with r eference to the time for filing nominations for the office of 
school director has been r eferred to me for reply. 

'rhe statute with r eference to the time for filing nominations r eads 
• as follows: 

'' The names of all persons nominated as candidates for office 
in all independent city or town districts, shall be fil ed with the 
secretary of the school board not later than seven days pre
vious to the day on which the annual ·school election is to be 
held.'' 

As you doubtless know we have a statute which fixes the method 
of computing. time. This is paragraph 23 of section 48 of the cod e 
of 1897, and reads as follows : 
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'' In computing time, the first day shall be excluded and the 
last inCluded, unless the last falls on Sunday, in which case the 
tiine prescribed shall be extended · so as to ipclud~ the whol e of 
the following Monday.'' 

Applying this rule in computing time under the law referred to , 
the last day for filin g would be on Monday, March 2d. The word 
'' previous' ' used in the statute is equivalent to and synonymous 
with "prior " . You ref er to the provision of the statute with ref
erence to the service of original notices as being analogous with this 
section. You will observe that in our original notice statute th e 
law r equires notices to be served ' 'in such time as to leave at least 
ten days between the day of service and the first day of the next 
term.'' Clearly under that section it was intended to exclude in 
computation of time both the clay of service and the fi rst day of the 
term, while in the statute under consideration ther e are not express 
words sufficient to take it out of the usual rule for computing time 
and this section comes within the general rule that where an act is 
to be done a specified number of clays before a definite or r equired 
number of days is computed by excluding the first day and includ
ing the day on which the event is to occur, and this rule is appli
cable not only in civil matters, but in criminal matters as well. 
See the r ecent case of State vs. Smith, 144 r. W ., 32 ; also Ooe vs. 
Bnell, 6 N. W ., 621. 

Yours truly, 
JOHN FLETCHER, 

A ssistant Att01·ney General. 

CITIES AND TowNs-PAVING-TAXING CosT TO ABUTTING PROPERTY. 
-Property not more than half way to next street and not over 
300 feet from improvement may be assessed . 

DANIEL H . FITZPATRICK, 
Mason City, Iowa. 

March 9, 1914. 

DEAR SIR: Yours of the 3d instant addressed to the attorney 
general has been referred to me for r eply. 

This department has n'ot, thus far, been called up.on to interpret 
chapter 76, acts of the thirty-fifth general assembly to which you 
refer. However , my understanding of the purpose and mea.ning of 
the statute was to enable the cost of the street improvement to be 
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taxed in proportion to the benefits received by the property, 
whether abutting upon such street or not, provided the p.roperty 
is not more than half way between the street improved and the next 
street and not more than three hundrrd Eeet distant from such 

) 

street, an l if the improvement is upon an alley, not more than 
one hundred feet distant from such alley. The general purpose 
of the statute was to r each property which does not abut upon the 
street irnproved, provided it is not more than half way to the next 
street and not more than three hundred feet distant from the street 

improved. 
Yours truly, 

C. A. ROBBINS, 
Assistant Attorney General. 

CITIES-SALARY OF OFFICERS.-Section 3 of chapter 102 acts of 
the thirty-fifth general assembly interpreted fixing salaries of 
mayors and councilmen. 

0. B. TOWl'.TE, 
Keokuk Industrial Ass 'n, 

Keokuk, Iowa .. 

March 10, 1914. 

DEAR SIR: I have yoursi of the 9th instant in which you call 
attention to the provisions of section 3, chapter 102 of the acts 
of the thirty-fifth general assembly as. being the law inquired 
about in yours of the 3d instant. If you will examine the index 
you will find that this chapter is neither r eferred to under the 
title of "Cities and Towns", nor "Cities under Special Charter ", 
nor "Cities under Commission Form of Government " . The pro
vision to which you r "fer r eads as follows : 

"For the mayor, no\ to exceed the sum of one hundred 
fifty dollars ($150.00) p.er annum for each one thousand (1000) 
of population, or major portion thereof, in such city, and for 
each councilman in such city, not to exceed the sum of one 
hundred twenty dollars ($120.00) per annum for each one 
thousand (1000) population, or major portion thereof; pro
vided, however, that in such city no mayor shall r eceive a 
salary greater than the sum of twenty-five hundred dollars 
($2500.00) pet annum, nor in such city shall a councilman 
receive as his annual salary an amount gr~ater than two thou-
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sand dollars ($2000.00) per annum ; and provided, further , 
that from and after the passage of this act, and during the 
first term of his office under the provisions of this act, the 
mayor and councilmen shall by ordinance fix their compen
sation as her ein provided for their term of office; but there
after the salary of any such officer shall not be increased or 
decreased during the term for which he shall have been 
elected or appointed. '' 

In my judgment this provision authorizes the new counci l to 
fix for theJ:¥selves and the mayor an annual salary based upon 
the population as follows: For the mayor not to exceed $150 for 
each thousanP. of population or major fraction thereof of 501 or 
over; and for councilmen a salary of not to exceed $120 for each 
thousand or major fraction thereof; in no event however should 
the salary of the mayor so fixed exceed $2500 nor of the coun
cilmen exceed $2000 per annum. This ordinance should be enacted 
during the first term of office under this act and thereafter the 
salary of any such officer should not be increased or decreased 
during the term for which he is elected or appointed. 

It will be noted that the amount of .the salaries is to be left to 
the council within the maximum limits fixed in this section. 

By the last national census Keokuk had a population of 14008 
which would authorize a maximum annual salary to the mayor 
of $2100 and to the councilmen the sum of $1680. 

Yours truly, 
' c. A. ROBBINS, 

Assistant Att01·ney Geneml. 

CouNTY ATTORNEY-ALLOWANCE FOR OFFICE RENT.-Board of su
pervisors may pay rent for office for county attorney when 
none is provided by county. 

B. B. BuRNQUIST, Connty Attorney, 
Fort Dodge, ~!owa. 

March 18, 1914. 

DEAR SIR: Yours of the 16th instant addressed to the attorney 
general has been referred to me for investigation and reply. 

You call atten'~ion to the fact that Mr. Wall has advised the 
officers of your county that the bollrd could not pay more tha.n 

11 
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$1250 per year as salary to the county attorney. As I understand 
your letter you concede this to be the law, and your further in
quiry is whether or not the board may in addition to the maximum 
salary provided by law allow the additional sum of $25.00 per 
month, or $300 per year for office r ent and for the services of a 
stenographer. In your letter you say the law would certainly per
mit the board renting an office for its county attorney and he un
doubtedly could collect anything that he had to pay out for work 
done by a stenographer. 

The section of our statute covering the matter is code section 
468 which reads as follows: 

''The board of supervisors shall furnish the clerk of the 
district court, sheriff, r ecorder, treasurer, auditor, county at
torney and county superintendent with offices at tl1 e county 
seat, together with fnel, lights, blanks, books and statio1wr·y 
necessary and proper to enable them to discharge the duties 
of their r espective offices; but in no case shall any such offi
cers, except the county attorney, be permitted to occupy an 
office also occupied by a practicing attorney. Nothing herein 
shall be construed to include the law books or library of the 
county attorney. '' 

In my judgment this section furnishes ample authority for the 
board of supervisors to allow tl1e county attorney, where it does 
not furnish him an office in the court house, a reasonable amount 
for office r ent. But thei.·e is no authority found in this section 
for any allowance for services of a stenographer. As to whether 
or not there is any other provision whereby an allowance might be 
made for work done by a stenographer I have been unable to 
find anything bearing thereon except code supplement section 308 

which provides: 

"In addition to the s~lary above provided, he (the county 
attorney) shall receive the fees as now allowed to attorneys 
for suits upon written instruments where judgment is obtained, 
for all fines collected where he appears. for the state, but not 
otherwise, and school fund mortgages fO>r eclosed, and his nec
essary and actual expenses incurred in attending upon his 
official duties at a place other than his r esidence and the 
county seat, which shall be audited and allowed by the board 
of supervisors of the county. " 
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H ence, it follows that in addition to the f urnishing of an office, 
fuel, lights, blanks, books and stationery provided for in section 
468 of the code, the only expenses the county attorney is entitled 
to r ecover are his necessary and actual expenses incurred in at
tending upon his off{cial duties at a place other than his resi
dence and the county seat. If the services of a stenographer wer e 
necessary and expense had actually been incurred for that pur
pose at a place other than the r esidence of the county attorney 
and other than the county seat of his county I .am inclined to 
think that this section would authorize an allowance therefor but 
not otherwise. 

Yours truly, 
C. A. ROBBIN S, 

Assistant Attorney General. 

SuPERIN'l'ENDEN'r OF PuBLic INSTRUC'l'ION-LA w MAKING OFFICE 
APPOINTIVE-CONS'l'I'l'U'l'IONALITY OF LAw.-Chapter 107, acts 
of the thirty-fifth general assembly held constitutional. 

R. 1\IL l\L.aviN, Attontey, 
Manchester, Iowa. 

March 18, 1914. 

DEAR Sm: Yours of the 17th instant addr essed to the attorney 
general has been referred to me for r eply. 

Your question briefly stated is whether 'chapter 107, acts of the 
thirty-fifth general assembly providing for th e selection of a county 
superintendent, and chapter 103 of the thirty-fifth general as
sembly, providing for the app.ointment of superintendent of pub
lic instruction, are constitutional and you call attention to article 
2 of section 7 which you say r eads as follo·ws: 

''State, county and township officers shall be elected on 
Tuesday after the first Monday. in November", 

but which in fact reads as follows: 

''The general election for state, district, county, and town
ship officers shall be held on the Tuesday next after the first 
Monday in November.' ' 

In view of the fact that courts only hold acts of the legislaturE> 
to be unconstitntional when th e case can be determined on no 
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other ground, this department should be slow to assert that any 
act of the legislature is unconstitutional. However, I would sug
gest that the constitutional provision to which you refer was simply 
intended to fix the time of holding the election for state, county 
and township officers, and it is not equivalent to saying t~at all 
state, county and township officers shall be chosen by electwn. It 
simply means that such as are to be elected shall be electe~ at the 
time fixed. If the offices involved were offices created or provided for 
by the constitution, there might be some ground for your co~
tention but inasmuch as these offices were created by the legis
lature ~nd not by any constitutional p.rovision, the legislature ~ight 
provide for their selection by appointment r ather than elect10n. 

Hence, I am of the opinion that both chapters referred to are 

constitutional. 
Yours truly, 

c. A. ROBBINS, 
Assistant Attorney Genm·al. 

HoG CHOLERA SERUM-FUND FOR How UsEo-PAYMENT oF IN
SPECTOR FROM SucH FuND.-Person employed to r eport on 
results of use of serum may be paid from fund. 

C. H. STANGE, Directm·, 
State Biological Laboratory, 

Ames, Iowa .. 

March 20, 1914. 

DEAR SIR: Your letter of January 30th, togrther with copy of 
letter of President P earson , dated January 26th, has been re-

ferred to me for r eply. 
Your question briefly stated is whether or not a veterinarian 

might be employed to look up. and report on insta.nces where the 
results of the use of hog cholera serum were unsatisfactory and 
to charge the expense of such employment to the serum fund pro
vided for in section 3 of the act which provides in part as follows: 

''Said moneys shall be kept by said treasurer in a separate 
fund to be known as the serum fund and he shall pay out from 
said fund as other college funds are expended but only for 
expenses directly connected with the maintainin~ 0~ sa~d lab
oratory and the m·anufacture, purchase and d1stribut10n of 

said serum. " 
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In my judgment any investigation necessary to determine 
whether or not the serum was properly manufactured, would be 
an expense that might be paid from this fund and that under 
section 1, yvhich authorizes the president of the college to appoint 
a director of said laboratory and such assistants as are deemed 
necessa1·y to efficiently carry on said work and with the app.roval 
of said board fix the salary of said assistants, such veterinarian 
might be appointed and paid from said fund. If the appropria
tion provided for under section 11 of the act is sufficient he might 
also be paid from that source. 

I am also of the opinion that an inspection of this sort might be 
made of the serum of other plants which it is the purpose of the 
director of the laboratory to purchase and distribute under the 
provisions of section 2 of the act, but the inspection of serum or 
the results of its administration, unless manufactured by .or dis
tributed through the state laboratory or under the supervision of 
its director, would not fall within the above rule and should not 
be paid for from the serum fund but might be paid from the 
appropriation provided for in section 11 of the act. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

FLOUR-SALE FOR UsE WITHIN STATE.-Wher e flour is sold to 
baker for use in this state package must bear statement as to 
net weight. 

w. B. BARNEY, 
Dairy and Food Commissioner; 

Statehouse. 

March 23, 1914. 

DEAR SIR: Replying to yours of the 21st instant, addressed to 
the attorney general, will say that in my judgment chapter 307 
acts of the thirty-fi ft h general assembly. while to some extent over
lapping chapter 180, acts of the thirty-fourth general assembly, 
would not operate to . repeal the last mentioned chapter and both 
would continue in force. 

Your second question is whether or not either of these laws 
would apply to sales of flour to a baker where the packages are 
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not to be re-sold. Chapter 180 of the acts of the thirty-fourth 
general assembly provides: 

' ' Every barrel, bag, par cel or package of flour containing 
one pound or more, offered or exposed for sale in the state 
of Iowa, if for ~~se within this state, shall have affixed thereto 
in a conspicuous place * * * a statement certifying the 
number of net pounds contained in the package. '' 

H ence it follows that if the baker r eferred to is located within 
this state and the flour is sold to him for use i!l this state this pro

vision would apply. 
Yours truly , 

C. A. ROBBINS, 

Assistant Attorney General . 

NO'l'ARY PUBLIC-ACKNOWLEDGMENT TAKEN OVER TELEPHONE.

Legality discussed. 

F . w. LINDQUIST, 

Gowrie, Iowa. 

March 26, l ~l 1cl . 

DEAR Sm: Yours of the 24th instant, addressed to the auditor 
of state, has been r eferred to this department for r eply. 

Your question briefly stated is whether or not a notary public 
may take acknowledgments of deeds, affidavits and other pap~~rs 

over the telephone. 
Upon an investigation of this question I find that the adjudi-

cated cases are extremely rare. The only cases that I have been 
able to find bearing directly upon the 11uestion are the following: 

W ebster vs. H~~1·st, 130 S. W., 842; (Tenn.); in which it was held 
under a statute which re~uired the examination of a mar~·ied 
woman separate and apart from her husband, that such exannna
tion could not be made over the telephone. 

In the case of Banning vs. Bannilng, 80 Calif., 271; 22 Pac. 210, 
the validity of an acknowledgment to a deed was questioned on the 
ground tha.t at the time the deed was acknowledged by the de
fendant who was a married woman, she was not visible, therefore 
not personally present before the notary at the time he took her 
acknowledgment over the telephone, she being three miles distant 
from him. In this case the court held that because the party did 
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not deiJ.y the execution of the deed and because of the fact tha·t the 
certificate of the notary was in due form, that the acknowledgment 
could not be impeached except where fraud was alleged and es
tablished. 

In the case of s~~Uiv(Jfn vs . First National Bank, 37 Tex. Civ. Ap . 
228; 83 S. W., 421, it was held that an oath to an affidavit which 
was required by statute to be administered in the mode most bind
ing upon the conscience of the individual taking the same and made 
by the affiant in the personal presence o.f the officer could not be 
administered over the t elephone although the officer r ecognized the 
voice of the affiant. In the course of the opinion the court said: 

'' The clerk could not possibly identify him as the one making 
the affidavit if the question should afterwards arise. In a 
prosecution for perjury, such testimony on the part of the clerk 
would not even raise an issue aga inst the unknown affiant. 
So, we hold that not only is the personal presence of the af
fiant r equired, to the end that by appropriate form and cere
mony his conscience may be bound, but that it is r equired 
• • • that the officer may see and know that the man ·who 
signs also swears. No modern business necessity r equires the 
broadening of these rules. To allow the contention of ap
pellant would be to open a broad door for fraud and imposi
tion, and hold out to the perpetrators a tempting chance for 
immunity from discovery and identification . '' 

In B ernard vs. Schule1·, 110 N. W., 966, it is held that a notary 
public or other officer cannot legally and honestly certify to the 
acknowledgment of a party unless he p.ersonally knows or has sat
isfactory evidence of the fact that he is the identical person de
scribed in and who executed the instrumtmt. 

The supreme court of Missouri has held that a notary is liable for 
damages sustained by an innocent party by r eason of his false 
service whether he was enjoined or not. State vs. R yland, 163 Mo. 
280; 63 S. W ., 819. 

Our statute prescribing the form of acknowledgment in ordinary 
cases is code section 2948, and requires the certificate to set forth , 
first, the title of the court or person before whom the acknowledg
ment was made ; second, t hat the person making the acknowledg
ment was known to the · officer taking the acknowledgment to be 
the identical person whose name is affixed to the deed as grantor, 
or that such identity was proven by at least one credible witness, 
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naming him; and third, that such person acknowledged the execu
tion of the instrument to be his voluntary act and deed. where the 
acknowledgment is on behalf of a corporation it is required to be 
sworn to by certain officers ther eof. See code section 2959. The 
last mentioned case would fall within the rule of the Texas case 
above cited and clearly could not be taken over the telephone, no.r 
could the affidavit of an individual be taken over the telephone, 
and while it is not a principle to be encouraged I am of the opinion 
that where an officer taking the acknowledgment is sufficiently 
acquainted with the voice of the person whose acknowledgment is 
being taken and positively identifieS! him thereby and is also ac
quainted with his handwriting or signature, and also fully makes 

· known to the party whose acknowledgment is being taken the en
tire contents of the instrument sought to be acknowledged that such 
acknowledgment would be held sufficient, but if one of these ele
ments is lacking same would be insufficient. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney Gene1·ar 

BoARD OF SuPERVISORs-CoMP~NSATION-WHEN AcTING AS DRAIN
AGE BoARD--FEES FOR SucH SERVICES TO BE PAm FROM DRAIN
AGE FuND. 

HON. JOHN L. BLEAKLY, 
Auditor of State. 

March 28, 1914. 

DEAR Sm : Replying to your letter of the 26th instant will say 
that code supplement section 469 fixing the compensation of mem
bers of the board of supervisors limits the number of days that the 
board is entitled to receive compensation for session work to 

30 days in counties of 10,000 or less population; 
45 days in counties of between 10,000 and 23,000 p-opulation; 
55 days in counties of between 23,000 and 40,000 population; 
65 days in counties of between 40,000 and 60,000 population; 
75 days in counties of between 60,000 and 80,000 population; 
90 days in counties of between 80,000 and 90,000 population; 

100 days in counties of more than 90,000 population. 

• 
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Said section further provides: 

169 

"_The time sp.ent by the board of supervisors as a ditch or 
drama~e board and in considering drainage matters whether 
as a smgle board or jointly with one or more other boards 
shall not be cm~nted in con~ptttting the numbe1· of days whicl: 
any board ~ws been in session, but the members of the board 
shall be entitled to compensation at the same m;te for th t' 

· d' e Ime 
spent ~n Itch and drainage matters in addition to the com-
pensatw.n allowed as hereinbefore set forth, but in no case 
s~all .said board be allowed more than fifty days additional 
time m one year for time spent in drainage matters. If on 
the same day the board acts both as a county board and also 
for the purpose of .considering drainage matters, the board 
shal_l be paid for one day only, and from the gener·al fund or 
drmnage htnd as the board may order. '' 

I am _of the opinion that the quoted provision should be construed 
~o req~Ire the payment for services of the members of the board 
m _dramage matters from the drainage fund, for if it were to be 
P8J.d from ~~e general fund, there would be no occasion for many 
of the pr~v1s1ons found i'n this section, and while it is not specific
ally prov1~ed that the additional days spent in drainage matters 
not. exceedmg fifty days in any one year shall be paid from the 
dramage fund, yet the fact that the board is expressly authorized 
to order payment for a single day in which both county and drain
age ma~ter~ have been considered from the drainage fund would 
clearl! mdiCate that days entirely sp.ent in drainage matters should 
be paid for from the drainage fund. 

I ~m enclosing copies of this opinion in order that Mr. Wall may 
furmsh Mr. Luke and others interested a copy thereof. 

Yours very truly, 
C. A. RoBBINs, 

Assistant Attorney Gener·al. 

S;aERIFF-FEES, MILEAGE AND EXPENSE oF SERVING SuBPOENAS AND 

. OTHER PROCESSES. . 

CHAS. J. LEwrs, County Attorney, 
Mt. Ayr, .Iowa. 

March 28, 1914. 

J?EA.lt ' SIR-: .· y o:urs of the 25th instant add;~s~ed to the attor:pey 
general has been referred to me for r eply. · 
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Your first question is : 

"Under section 511 of the supplement to the code, 1907, ?r 
under any other provision of the statutes of low~ is the shenff 
entitled to charge and receive any mileage in servmg a warrant 

of arrest ¥'' 

In my judgment subdivision 12 of this section w~ich reads 
''Mileage in all cases r equired by law going and retur.mng, 5c per 
mile", is applicable, and that the sheriff would be entitled ~o such 
mileage, but where the same is charged he would not be entitled to 
exp.ense of transportation under subdivision 3 of code supplement 

section 511 to which you refer. 

Your second question is: 
''What fees is the sheriff entitled to charge and receive in 

the serving of grand jury subpoenas ¥ Is he entitled to charge 
and receive his expenses in serving grand jury subpoenas, such 

d l'k nses ~ '' expenses as livery hire, hotel expenses an 1 e expe · · 

This is covered by subdivision 4 of the same section which pro
vides : ''.For serving and returning a subpoena, for each. pers~n 

d 2oc '' to which should be added mileage as prov1ded m serve , , f 
subdivision 12 above quoted, the basis being the actual number o 
miles traveled going and returning in serving such subpoena. 
Hotel expense, livery hire or other like expense should not be added 
to the mileage thus charged. 

Your third question is: 
" In section 510-a of said supplement, line 17, what expenses 

are to be covered by the words, 'the expenses necessarily in
curred and actually paid while engaged in the performance of 
official duties in serving criminal process' 1 What is included 
within the words, 'criminal process' as here used~ Is grand 
jury subpoena includ~d as 'criminal process,' as here used ~'' 

In my judgment the term " criminal process'.' as here used re
fers to that process by which jurisdiction is acqmred of the defend
ant such as a warrant of arrest, possibly also to search warrants 
se~ed in a criminal proceeding, but does not apply to nor include 
a grand jury subpoena .. 

Your .fourth question is : 
" Is twenty cents for each person served and mileage _Cfi~e 

cents going and returning, each way) all that the shenff 1s 
entitled to in . erving gran <'I jury su bpoenaR ?" 
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In my judgment this question should be answered in the affirma
tive. 

Yours truly, 
C. A. RoBBINs, 

Assistant Attorney Geneml. 

TAXATION-SOLDIER's ExEMPTJON.-Amount exempt to be based on 
actual value and not taxable value. 

MR. R. R. STUART, 
Hampton, Iowa. 

March 31, 1914. 

DEAR Sm: I am in r eceipt of your communication of the 30th 
instant advising that Mr. Reeves, a member of the thirty-fifth gen
eral assembly, states that it was the intention of the legislature to 
amend the act of the thirty-fourth general assembly making the 
twelve hundred dollar exemption mean an exemption of taxable 
value and not actual value of the property exempted to soldiers, 
sailors and the widows of such soldiers and sailors. 

Possibly the author of the bill so intended but surely the language 
does not warrant the statement that the legislature intended this. 

Chapter 115, acts of the thirty-fifth general assembly, amends 
chapter 62, acts of the thirty-£ourth general assembly, so that as 
amended it reads as follows: 

''The property not to exceed twelve hundred dollars in ac
tual value, of any honorably discharged Union soldier or sailor 
of the Mexican war or of the war of rebellion or of the widow 
remaining unmarried of such soldie or sailor. It shall be the 
duty of every assessor annually to make a list of such soldiers, 
sailors, widows and to return such list to the county auditor, 
upon forms to be furnished by such auditor for that purpose; 
but the failure on the part of any assessor so to do shall not 
affect the validity of any exemption. 

' 'All soldiers, sailors or widows thereof r eferred to herein 
shall receive a reduction of twelve hundred dollars, the same 
to be made from the homestead of such soldier or widow, if he 
or she shall own a homestead of the value of such exemption, 
otherwise out of such property as shall be designated and 
owned by the soldier, sailor or widow. Such designation to be 
made either to the assessor or by writing filed with the county 
auditor on or before July 1st, each year." 
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As so amended the act is very clear. The beginning of the sec
tion as amended says: '' The property not to exceed twelve hundred 
dollars i1~ actttal valtte" etc. The twelve hundred dollars referred 
to in the amended portion refers to the twelve hundred dollars 
above stated, viz: twelve hundred dollars in actual value. 

The purpose of the amendment was not as suggested by Mr. 
Reeves to enlarge the exemption from twelve hundred dollars to 
forty-eight hundred dollars of actual value by accomplishing this 
in an indirect manner by substituting actual value for taxable 
value but to make clear .from what p.roperty the twelve hundred 
dollar exemption should be taken. Such an amendment was abso
lutely imperative for this reason: an old soldier might have real 
estate, bank stock and moneys and credits . . Moneys and credits, 
as you know, are assessed now at a flat rate of five mills on the dol
lar. Bank stock is assessed at eighty per cent of the actual value 
and real property in cities and towns of the value of one thousand 
dollars to four thousand dollars is often assessed at its full value 
or 100ro ; whereas farm land is assessed even after the increase at 

from 40 to 50 % of its actual value. 
It was therefore a matter of very great consequence to know 

whether the exemption was to be taken from moneys and credits, 
from r eal estate located in the city, farm lands or bank stock. 
Some old soldiers are fortunate enough to have all those various 

kinds of property. 
It was to clear up this difficulty that the amendment was passed, 

hence the law as amended allows an exemption of twelve hundred 
dollars of the actual value of the p.roperty held by the soldier or 
widow of such soldier, such exemption to be made from the home
stead, if the soldier or widow owns a homestead of the value of such 
exemption; otherwise out of such property as shall be designated 
and owned by the soldier, sailor or widow. 

Y om~s very truly, 
GEORGE CossoN, 

Att01·ney General of Iowa. 
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CITIES AND TOWNS-DEPOSI'l' OF DAILY BAI,ANCES BY T~EASURER.
Chapter 55 acts of the thirty-fifth general assembly requirin"' 
deposits not applicable to towns. o 

F. E. SKOLA, Town Clerk, 
Kalona, Iowa. 

April 29, 1914. 

DEAR Sr~: Re~lying to yours of the 27th instant will say that 
your questiOn, whrch r eads as follows : 

" Does the law compel the treasurer to dep.osit the public 
funds belonging to the town with some bank at the rate of 2% 
on 90% of the daily balances ¥" 

should be answered in the negative. 

The law requiring city officials to deposit public funds at inter
est is fou_nd in ~~apter 55, acts of the thirty-fifth general assembly, 
and applies to_c~tres of the first and second class, cities under special 
charter and crtres under the commission form of government but 
not to incorporated towns. ' 

Yours truly, 
C. A. ROBBINS, 

Assistwnt Attorney General. 

CrriEs-UNDER CoMMISSION PLAN-COMPENSATION oF CoMMIS
SIONERS WHEN ACTING AS BO.illD OF :ij,EVIEW.-Are entitled to 
compensation provided in section 669 of code. 

May 8, 1914. 
HARRY s. STANBERRY, 

Mason City, Iowa. 

DEAR Sm: Your favor of the 7th instant has been r eferred to 
me for reply. 

_Y~ur inquiry is, " .Are commissioners elec ted under the com
mrsswn form, when acting as members of a board of r eview entitled 
to extra compensation above what they r eceive as commisio~ers 1'' 

Section 669 code supplement, 1907, after referring to cities of 
the first class, says: 

"And in aU other cities and towns • • *' members shall 
be paid in additi01~ to the foregoing as members of the board of 
review a.n amount not exceeding $1.00 for each session of not 
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less than three hours, and the compensation for services as 
members of the board of review shall be paid out of the county 
treasury. '' 

This compensation, you will notice, is paid from the county and 
not the city treasury. There seems to be nothing in the acts or 
amendments pertaining to commission governed cities which in any 
way changes section 669 and its application to cities under the 

commission form. 

Chapter 102, acts of the thirty-fifth gener al assembly, amends 
and fixes the compensation of commissioners, the wording being: 

" And their total compensation shall be as follows" , etc. 

The compensation is here paid from the city treasury and it 
seems a fair interpretation to say that the words " total compen
sation' ' mean total compensation from the city. Taken together 
it seems that section 669, above r eferred to, is applicable to cities 
under the commission form and that th~ commissioners are en
titled to the extra compensation as provided by section 669. H ence, 
the question should be answered in the affirmative. 

Yours truly, 
WILEY s. RANKIN, 

Special Cotm sel. 

HoG CHOLERA SERUM-CosT oF PRonucTION-l'rEMS TO BE ADDED 
TO ORIGINAL CosT IN DETERMINING SELLING PRICE. 

May 13, 1914. 

c. H . STA TGE, 
Ames, -Iowa. 

I 
' 

DEAR Sm: Replying to 1our·s of th e 11th instant will say that 
in my judgment it woul d be p.ermissible to charge against the cost 
of the production of serum , in order to arrive at the price at which 

it is to be sold, 
First, a reasonable1 proportion of the director 's salary; 
Second, an amount which might be designated as a sinking fund 

.to cover possible losses on account of poor serum; 
Third, an amount to cover other accidents or contingencies which 

might result in loss; 
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Fourth, interest on the amount invested in the plant m· a r eason
able r ental of such plant, including a r easonable amount for depre
ciation. 
· H owever , I am of the opinion that it would not be prop.er to 
f harge interest on the amount of serum in storage for the reason 
t hat those funds are furnished by the state. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney Gen e1·al. 

PRIMAHY E LEC'l'IONs- CHANGE. OF AFFILIA'l'ION-How AND W I-mN 
AccoMPLISHED. · 

May 21, 1914. 
E. 'I' . lVIEH.EDI'l'H, 

Des Moines, Iowa. 

DEAH Sm: In yours of the 21st instant , addressed to the attor
ney general, you call attention to the fact that confusion exists 
among voters as to their right to change party affiliation on primary 
election day, and ask to be advised as to the matter. 

T~is department bas heretofore held that under code supplement 
sectwn 1087-aS one whose party affiliation has already been de
clared and registered might change his party affiliation without 
c~allenge and without filing any affidavit or taking any oath at any 
time not less than t en clays prior to the date of any primary elec
ti.on by filing a written declaration with the county auditor stating 
h1s change of party affiliation. 

In the latter part of the same sectio it is further provided : 

' ' Any electol.· whose party affiliation has for any reason not 
been registered or any elector who has changed his r esidence 
to another precinct, or a first voter or citizen of this state cast
ing his first vote in this state shall be entitled to vote at any 
subsequent primary election in the same manner and upon the 
same terms as provided in section seven of this act, and the 
clerks of the primary election shall record his party affiliation 
and the county auditor shall add his name to the alphabetical 
lists for use in subsequent primary elections as provided for in 
section seven of this act.'' 
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It will be observed, however, that this provision simply has r ef
erence to the registering on election day of party affiliation not pre
viously declared or register ed in that voting precinct. 

In code supplement section 1087-a9 it is further provided: 

''.Any elector whose party affiiliation has been r ecorded as 
provided by this act and who desires to change his party af
filiation on the primary election day, shall be subject to chal
lenge. If the person challenged insists that he is entitled to 
vote the ticket of the political party to which he has transferred 
his political affiliation and the challenge is not withdrawn, one 
of the judges shall tender to him the following oath: 'You do 
solemnly swear (or affirm) that you have in good faith changed 
your party affiliation to and desire to be a member of the 
. . . . . . . . . . . . . . . . . . party.' .And if he takes such oath he shall 
thereupon be given a ticket qf such political party and the 
clerks of the primary election shall change his enrollment of 
party affiliation accordingly. '' 

_In my judgment on e whose party affiliation has already been r e
corded may, by taking the prescribed oath set forth above, change 
his party affiliation on primary election day. See, Jones vs. Fishe1·, 
137 N. W., at 941. 

Yours truly, 
C . .A. ROBBINS, 

A ssistcmt· Attorney General. 

ELECTIONS-SPECIAL HELD IN CONNECTION WI'l'H PRIMARY-HOURS 
FOR VOTING.-Where special election is held in connection with 
primary the fact that the hours for voting are not the same as 
provided fori under general election laws does not invalidate 
election. • 

June 12, 1914. 
FRED JENSEN, Cottmty Attorne·y, . 

Spencer, Iowa.. 

DEAR SIR: In yours of the 12th instant, addressed to the attor-
' ney general, your first question is whether or not when a special 

election matter is submitted at the primary election and the polls 
are kept open only during the hours r equired by the primary elec
tion law and not as rectu irf'd hy the general election law snch elec-
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tion would be valid in so far as the special election feature is con-
cerned. . 

In my judgment this question should be answer ed in the affirm
ative. 'l'he general election law r equires the polls to be open be
tween the hours of eight o'clock in the forenoon and seven o'clock 
in the evening, whereas the primary election law requires the polls 
to be open from nine o'clock a. m. to eight o'clock p . m., except in 
cases where registration is required, and in each instance the polls 
are to open earlier. 

"The provision of a statute as to the time of opemng and 
closing the polls is so far directory that an irregularity in this 
r espect which does not deprive a legal voter of his vote or ad
mit a disqualified person to vote will not vitiate the election." 

15 Cyc, p . 364, and cases cited . 

In an Ohio case cited on this page it will be observed that the polls 
were closed one hom at noon and it was held not to invalidate the 
election ; and in the Florida case cited on the same page there was 
a delay of less than one hour in opening the polls and only one per
son was prevented from voting by r eason of such delay and it is 
not shown that such vote would have changed the r esult, and it 
was lield that the election was valid. 

In your case the length of time the polls were open was the same, 
the opening . time being one hour later, and the closing time one 
hour later. H ence I am of the opinion that this was a sufficient 
compliance with the law even though .the general election hours 
govern rather than those of the primary election. 

With reference to your second question will say that in my judg
ment there should have been an order of the board of supervisors 
appointing primary election judges, judges of the special election. 
However , if they p.erformed the duties, they were de facto officers 
and their action would be legal. 

12 

Yours truly, 
c . .A. ROBBINS, 

Assistant Attorney General. 
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CAPITOL EX'l'ENSION-SALE OF HousEs REMOVED FRoM 'l'HE Ex
TENSION PLAT.-State may ~ell houses r emoved to other loca
tions together with the lots they occupy. 

ExEcu·rivE CouNCIL, 
Statehouse. 

July 14, 1014. 

GEN'l'LEMEN: Replying to yours of the 14th instant concerning 
the authority of the execut ive council to r emove houses belonging 
to the state and situated in the so-called Capitol Extension ground 
to other lands owned by the state and directed to be sold by the 
same act will say that this department concurs with the view ex
pressed in your letter to the effect that section 6 of the act confers 
upon th e executive council the power to so remove said buildings 
and to sell the same together with the lots to which they are r e
moved that being a dispo ·ition of the same within th e meaning of 
said section 6. 

Yours truly, 
c. A. ROBBINS, 

Ass·istant Atto1·ney Gene1·al . . 

SCHOOLS-TREASURER-DEPOSIT OF ~u 'DS IN BANK.~1'reasurer 

selects bank; board passes only on sufficiency of bond. 

C. SULLIVA , Cashiet·, 
Cherokee, Iowa. 

July 18, 1914. 

DEAR SIR: Replying to yours of the 16th instant, addressed to 
the attorney general, will say that by chapter 247, acts of the thirty
fifth general assembly it is made the duty of the treasurer of each 
school district to deposit all funds in his hands as such treasurer . . 
in some bank or banks in the state at interest at the rate of at least 
2% per annum on 90 o of the daily balances payable at the end of 
each month, all of which shall accrue to the benefit of the contingent 
fund of such school corporation; ''but before such deposit is made 
such bank shall file a bond with sureties to be approved by the 
treastwer ancl the boarcl of clirecto1"s of such corporation in double 
the amount deposited.'' 

In my judgment the treasurer has the right to select the bank in 
which th e deposit is to he mad e, and the hoard of directors prima1:-

r 
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.ily have nothing to do with the question of where the funds should 
be deposited. However, the bond must be approved by the board 
as well as by the tr asurer. Until a bond has been filed and ap
proved by both treasurer and the board the treasurer is account
able for the funds and may keep or deposit the same wherever he 

· sees fit. 
Yours truly , 

c. A. ROBBINS, 
Assistant Atto1·ney Gene1·al . 

DRAINAGE-AssESSMENT oF CosT-AMoUNT THAT MAY BE As
SESSED AGAINST LAND-LAND OwNED BY STATE- RULE IN SucH 

CASES. 

EXECUTIVE CouNCIL, 
Statehouse. 

July 23, 1914. 

GENTLEMEN: In yours of the 23d ultimo you call attention to 
the fact that an assessment of $70 per acre has been levied against 
the land in Eagle Lake, Kossuth county, presumably to cover the 
cost of some drainage system, and that the amount of the assess
ment equals the value of the land, and your question, brief ly stated, 
is whether or not an assessment which amounts to a confiscation of 
th e entire value of the property is lawful. 

There seems to be no question about the power to create a lia
bility against the property. In orne states it is held that this is 
the extent of the power and that even where the land is held by an 
individual he cannot be rendered liable personally for the assess
ment, but that the extent of liability would be to exhaust the prop
erty. See, I vanhoe vs. E nte1·p1·iseT 29 Oreg. 245; 35 L . R. A. 58, 
Notes III and IV. However , there are some authorities that go 
further and hold that the owner of the land may also be held per
sonally liable and that he is liable for any deficiency remaining un
satisfied after exhausting the property. See Note V, same case. Of 
course where the property is held by the state in its sovereign ca
pacity it is exempt from such assessment. For instance, where it 
was sought to assess the cost of sewer against the capitol square and 
this right was denied. See Polk County vs. State, 69 Iowa, 24. 
However, I assume that the lands in controversy are held by the 
state with a view to investment or profit and that the rule adopted 
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in the case of Sioux City vs. I ndependent "School Dist., 55 Iowa, 
150, where the taxes were sustained would apply. See also Madison 
County vs. Winterset, 145 N. W., 492, wherein it was held that a 
part of the cost of paving the public square abutting upon the 
courthouse grounds was properly chargeable to the county. 

Occasionally it is provided by statute that the cost of public im
provement shall not exceed a certain percentage of the entire value 
of the property benefited, but in the absence of such a statute I 

. am of the opinion that where the propert~ is liable to assessment 
at all an assessment may be levied equaling the entire value of the 
property. 

Yours truly, 

C . ..A.. ROBBINS, 
Assistant A t torney Ge?wml. 

RAILROAD COMMISSION-EXPENSE OF PRIN'I.'ING BRIEFS IN INTER
STATE AND INTRASTATE CASES-FROM WHAT FUNDS PAID. 

ExECU'I.'IVE CouNCIL, 
Statehouse. 

July 23, 1914. 

GENTLEMEN: Replying to yours of the 14th instant will say that 
the fund created by chapter 334, acts of the thirty-fifth general as
sembly is the primary fund from which to pay the expenses of th e 
railroad commission in preparing and submitting cases to the Inter 
state Commerce Commission when involving interstate r ates and 
services affecting Iowa, and to investigate and p.repare cases affect
ing Iowa intrastate rates and services. 

As to whether or not the briefs referred to in your letter would 
properly f all within the term "preparing and submitting cases" 
or ' ' investigating and preparin~ cases' ' as stated in the section is 
the real question. In my judgment they might properly be paid 
for from this fund, and in cases where the state or any of its de
partments was a party, either as plaintiff or defendant then the 
briefs in such cases might be paid by the council under ' chapter 2 
of the acts of the thirty-fourth general assembly as amended by 
chapter 11 of the acts of the thirty-fifth general assembly. How
ever, it will be observed that under this provision ''the executive 
council of the state of Iowa is hereby authoTized to pay any costs 
taxed,' ' etc. This would indicate that the council should exercise 
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a discretion in the matter and that it might not be required to pay 
from this fund all such costs that might be taxed in any given mat-
1er. Hence, I am of the opinion that the council might pay for the 
briefs in question from either of these funds in its discretion and 
might also pay the same from the general r evenues of the state. 

Yours truly, 
c . ..A.. ROBBINS, . 

Assistant Attorney General . 

CrTIES AND TowNs--EMPLOYMENT OF ..A.GENTS-COMPENSATION.
Cities and towns have the right to employ persons to perform 
certain enumerated duties for them and the mayor pas no right 
to refuse to sign a warrant for the compensation of such agent. 

J . W. KRIDELBAUGH, City Solicito1·, 
Chariton , Iowa. 

August 22, 1914. 

DEAR Sm : In yours of the 12th instant, after reciting the facts 
showing the employment of one Frank C. Larimer as manager, and 
after setting out a portion of the resolution by virtue of which he 
was employed, and after detailing some of his duties under said 
employment, you propound the following question, "Is the employ
ment of Larimer legal ?'' 

In my judgment the question should be, answered in the affirm
ative. ..A. city has the power to employ agents and servants to as
sist in the transaction of its business. See, 28 Cyc, 588; Stewart vs. 
Oity of Council Blttffs, 58 Iowa, 642; also H athaway vs. City of Des 
Moin es, 97 Iowa, 333. 

In my judgment, however, such an agent or employe would only 
have authority over such matters as are esp.ecially enumerated or 
delegated to him either at the time or after the time of his employ
ment. In other words, the city is without authority to delegate to 
him any general powers. 

Your second question is, ' ' Does the mayor have the right to re
fuse to sign a warrant for payment of his wage, the· bill having 
been allowed by the council 1 ' ' 

On the assumption that the bill covers only services rendered by 
the claimant under the direction of the council and does not in
clude matters which the claimant assumed to do without the direc-
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tion of the council this question should be answered m the nega
tive. 

For your information I may say that on July 22, J. C. Seward, 
your mayor, propounded the following question : 

''Our city COlmcil elected a man as city manager to take over 
the general affairs of our city and same was done by r esolution 
and not by ordinance, and under said r esolution fixed lus salary 
at $100.00 per month and did not state out of what fund it was 
to be paid. I want to know if the council have to make said 
salary by ordinance in order to be legal and if I as mayor 
should sign order for payment of money out of general fund 
would I not be liable for so doing. '' 

To which on the 23d of July I r eplied as follows: 

. "Replying to yours· of the 22d instant will say that if your 
City has adopted the commission plan of government then it 
may employ the services of a general agent, otherwise not." 

From his statement of the matter I was led to believe that the 
council had assumed to appoint a general manager within the mean
ing of the Jaw conferring this power upon commission plan cities 
and hence the answer given. While it would clearly be within the 
power of the city to employ one man to do several items of work yet 
I am at a loss to know where a man might be found who would be 
an expert in all lines and l1 ence qualified to oversee aU branches of 
the city's business. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

ELECTRIC CuRREN'l'-TRANSMISSIO.ij LINES-ERECTION oF ALoNG 
HIGHWAYS AND AcRoss PuBLIC LANDS AND STREAMS.- Grant 
of authority by supervisors or railway commission dis-
tinguished . · 

H. W . WAGNER, August 25, 1914. 

Care Engineering Experiment Station 
' Ames, Iowa. 

DEAR Sm: Replying to yours of the 24th instant will say that 
chapter 94, acts of the thirty-third general assembly, gives the 
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county supervisors the right to grant the use of public highways 
for transmission of electric current but you will observe that it 
does not confer upon them any power over other lands. 

Chapter 174 of the acts of the thirty-fourth general assembly 
confers upon the railroad commission power to grant the right to 
construct such lines over, along and across public lands and streams, 
and the lands of any person or persons and to acquire the necessary 
interest in real estate therefor in addition to the erecting of the 
same up.on the highway. 

Your first question is : 

"Would it be violating the law to erect and operate an elec
tric transmission line along the public highway without a grant 
from either the supervisors or railroad commission, provided 
the construction and maintenance complies with chapter 94 of 
the laws of the 33d assembly ?" 

This question should be answer ed in the affirmative. 

Your second question is : 

'' Is a grant from both the county supervisors and the state 
railroad commission necessary for the construction and opera
tion of such a transmission line on the public highways. If 
not, who has the primary p.ower in this matter, the supervisors 
or the commission ? Or is a grant from either body sufficient ?'' 

If it is only desired to construct the line on a public highway 
the grant from the board of supervisors is all that is r equired. If, 

· however, the line must cross public lands ,or streams as well as 
public highways then the grant from the railroad commissioners 
would be sufficient. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

BLACKLISTING.-Association of business men for purpose of "black
listing " persons who do not pay bills-Such association held 
to be unlawful. 

MR. J. A. HARRELL, 
Webster City, Iowa. 

August 28, 1914. 

DEAR SIR: Yours of the 24th instant addressed to the attorney 
general has been referr ed to m p for reply. You call attention to 
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the fact that it is proposed by your merchants to organize a rating 
agency and you state the · scope of its proposed operations as fol
lows : 

' 'To open an office and employ a manager and such assist
~nce_ as he may need, to use a card system of information kept 
m Cipher , for the manager to secure all information possible 
through his personal work and also secure from all merchants 
of the association their experience with the parties, and ar
range all such information on the card, the same to be fur
nished any member of the association upon application by 
phone or written r eport by cipher. It is then left to the indi
vidual merchant himself whether or no-t he shall extend cr edit 
to the party. ' ' 

As herein stated, I see no legal objection to the plan. However, 
you add the following proposition : · 

'' Another thing we would like to use is that in case a party 
opens an account with a member of the association and r~fuses 
or n eglects to pay, or cannot pay, to r efuse him further credit 
with all the· members until he first pays the original obliga
tion. " 

In my judgment this method of handling the matter would be 
clearly illegal. I call your attention to the case of W est on v . B arni
coat, 175 Mass. ,' 454; 49 L. R. A., 612, and especially the authorities 
collected in the note. You will doubtless find this volume in the 
office of some attorney in your city, and I would suggest a careful 
examination of the same. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

• 
GIFT E NTERPRISE LAW--:-IN'l'ERPRETA'l'ION OF-WHAT CONSTITU'l'ES 

A VIOLATION. 

MR. D. A . MAGEE, S ecreta1·y, 
Retail Merchants Association, 

Sioux City, Iowa. 

August 28, 1914. 

DEAR SIR: I am in r eceipt of your communication of the 27th 
instfmt enclosing 'rnles governing th e Golden - ·Gate -~ contest •· to-

' 
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gether with a copy of paper showing the method of such contest, 
with an addition al explanation on your p.art. 

From your letter, from the rules and from the facts set forth 
in the paper it appears that two or more merchants and business 
men have associated themselves together for the purpose of giving 
prizes to persons purchasing merchandise of one or more of the 
business concerns engaged in such association ; that on account of 
such purchase tickets, stamps or certificates are given to each per 
son according to the amount of money invested and that each 
stamp or ticket contains a certain number of votes, and that the 
person r eceiving the highest number of votes secures the prize. 

Chapter 226, acts of the thirty-third general assembly, provides 
in part : 

'' Whenever two or more persons enter into any contract, 
· arrangement or scheme, whereby f or the purpose of inducing 

the public to purchase merchandise or other property of one 
of the parties to said scheme, any other party thereto, for a 
valuable consideration and as a part of such scheme, advertises 
-and induces or attempts to induce the public to believe that 
he will give gifts, premiums or prizes to persons purchasing 
such merchandise or other property of such pa rty to said 
scheme, and that stamps or tickets will . be given by the seller 
in connection ·with such sales entitling the purchaser of such 
property to r eceive such p.rizes or gifts from any other party 
to such scheme, the parties so undertaking and carrying out 
such scheme shall be deemed to be engaged in a 'gift enter 
prise ', unless the articles or things so promised to be given 
as gifts or premiums with or on account of such purchases, 
shall be definitely described on such stamp or ticket and the 
character and value of such promised prize or gift fully made 
known to the purchaser of such merchandise or other property 
at the time of the sale ther eof, and unless the r-i_qht of the 
holder of s7tch stmnp or ticket to the . gift or premium so p1·orn
ised becomes absol1de u.pon the completion upo1t the de livery 
ther·eof wi tho7l't the holder being required to collect any speci
fi ed nmn be1' of other· similar stantps or tickets and to p-resent 
them fm· redemption together·, and the right of the holder of 

. such stamp or ticket to the p.rize or gift so offer ed is absolute, 
and does not depend on any chance uncertainty or con tingency 
whatever. " 



186 REPORT OF THE ATTORNEY GENERAL 

It is evident then that two or more persons have associated them
selves together ; that this is done· for the purpose of inducing or 
attempting to induce the public to believe that they will give gifts; 
that this is done in order to promote the sale of merchandise. 

The mere fact that it is called a certificate instead of a ticket 
could not possibly alter the situation, as the certificate may be 
the same as a ticket-an article of value in the event the person 
secures the largest number of certificates or votes. As before stated, 
the matter then becomes a gift enterprise unless the stamp, ticket 
or certificate becomes absolute upon the completion of its delivery 
without the necessity of the holder being r equired to collect any 
specified number of other certificates, and without its redemption 
depending upon any ''chance, nnce1-t!Jiinty or contingency what
ever." 

It is common knowledge that at various times newspapers have 
given automobiles and pianos as prizes to the person securing the 
larg·est number of subscribers. This however does not offend against 
the gift enterprise act because it is only one person or concern 
operating individually . E ach of the merchants engaged in the 
Golden Gate contest could individually carry on the identical con
test save and except only that it was carried on individually and 
not in co-operation with other mer chants. It is the fact that two 
or more join together for the purpose .of giving prizes which makes 
it offend against chapter 226, acts of the thirty-third general as
sembly. 

In my opinion the scheme is not a gambling or lottery scheme 
as to a large extent the reward depends entirely upon the energy 
or the amount of purchases rather than upon a game of chance 
such as the securing of a lucky number; but as before stated, its 
vice consists in the fact that it is operated by a combination of 
merchants and the further fact that each certificate containing a 
certain number of votes does not hrry with it a definite value by 
itself and is not r edeemable by itself. 

If these merchants desire to combine together and desire to give 
a prize by making each certificate worth a definite amount, even 
though it was valued at only a fraction of .a cent, and provided 
further that they arranged for the r edemption of each certificate 
without in the language of section 2 of the act in question, ''the 
holder being required to collect any specified number of other sim-
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ilar (certificates) stamps or tickets", it would not be m violation 
of the gift enterprise act. 

Yours very truly, 
GEORGE CossoN, 

Attorney Geneml of Iowa. 

TAXES-DELINQUENT-COLLECTION OF- COMPENSA'l'ION '1'0 BE PAID 
COLLECTOR. 

I. E. DouGHERTY, Attorney, 
Rockwell City, Iowa. 

August 31, 1914. 

DEAR SIR: Yours of the 29th inst. addressed to the attorney gen
eral has been referred to me for r eply. 

This department has heretofore held that chapter 89 of the thir
ty-third general assembly, to which you refer, does not apply to 
all delinquent taxes collected by the collector , as did section 1407 
of the code supplement, but only to ''such delinqttent pe1'sonal 
prope1·ty tax. as the board may designate." On items thus desig
nated the compensation of the collector is fixed by this section as 
follows: 

'' And may pay such collector as full contpensation for all 
services r endered and expenses incurred a SlJ.m not to . exceed 
10 pe1· cent of the amount collected.'' 

Hence, I am of the opinion that while the 5o/a may, and should 
still, be collected from the delinquent that this 5o/a would, in such 
cases, go to the county and not to the collector. 

Yours sincerely, 
c. A. ROBBINS, 

Assistant 'A.ttomey Geneml. 

ELECTIONS-REGISTRATION OF VOTERS.-Registration law does not 
apply to unincorporated villages even though the estimated 
population exceeds that specified in the code. 

W. E. GrLTNER, Attorney, 
Albia, Iowa. 

September 8, 1914. 

DEAR SIR : Replying to yours of the 5th inst., concerning r e
quest of your county auditor, W. M. P ete'i·son , for an opinion r e-
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specting the provisions of chapter 108 of the acts of the thirty
fifth general assembly as applied to the unincorporated village of 
Buxton, which is situated partly in Mahaska and partly in Moflroe 
counties, will say that by chapter 3 of the acts of the thirty-fourth 
general assembly it was provided: 

"Wherever in the code or in the supplement to the code or 
any copy of the session laws prior to this date, the population 
of any county seat or town is r eferred to, it shall be determined 
by the last certified or certified and published official census, 
whether the same be state or natio~al.'' 

Inasmuch as the village of Buxton ha~ neither been platted nor 
incorporated, there would be no way known to the law whereby its 
limits might be determined. Hence, no method whereby the popu
lation of such village as distinguished from the township in which 
it may be situated could be ascertained by either state or national 
census. Hence, there would be no way of knowing that the village 
of Buxton contained the 3,500 population required in order to 
necessitate the registration of voters for the general election. 

Yours truly, · 
c. A. ROBBINS, 

Assistant Attorney Ge1i.eraL. 

'l'owNSHIP&--LIA.BILI'l'Y FOR IN JURIEs.-'l'ownships are not liable 
for injuries received by a person engaged in working his poll 
tax. 

E. B. STILES, Cotmty Atto'l'ney, 
Manchester, Iowa. 

September 14, 1914. 

DEAR SIR: Yours of the 12th instant, addressed to the attorney 
general, has been referred to me ror reply. 

Your question, briefly stated, is whether or not one who has been 
warned out by the road supervisors to work out his poll tax, as re
quired by code supplement sections 1550 and 1551, and who is in
jured by the caving in of a gravel bank while thus engaged may 
recover his damages from the township. or township trustees. 

Our supreme court has held that a township is not a corporation 
and cannot be sued. (The1den vs. Viola Twp ., 139 Iowa, 61.) It 
was also held in the same case that the duties of the township trus-
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tees in connection with the repair of the roads were quasi judicial 
and that they were not personally liable for errors or mistakes or 
even negligence. And it has been further held that there is no 
liability to a private individual unless the injury be the result of 
malice or corrupti.on. (See N alan vs. R eed, 139 Iowa, 68, and cases 
cited on page 72.) Hence it would seem to be clear that unless the 
liability is imposed by the workmen's compensation law that none 
exists. 

Code supplement section 1550 imposes on the road supervisors the 
duty of requiring all able bodied male r esidents of his district be
tween the ages of 21 and 45 to perform two days' labor on the roads· 
between the first days of Apr~l and October of each year, and the 
following section requires the one liable to perform the labor upon 
receipt of proper notice to meet the supervisor at such time and 
place and with such tools, implements and teams as he may direct 
and labor diligently under his direction for eight hours each day. 

It will be observed that the person performing this labor is in no 
sense an employe of either the township or of the road supervisors 
or of the trustees of the township. He is merely engaged in the per
formance of a duty imp.osed upon him by the statute. H ence the 
workmen's compensation law would not apply, and in my judgment 
your inquiry must be answered in the negative. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attm·ney General. 

CITIES AND TOWNS-BUILDING TRANSMISSION LINE&--COST-HOW 
PAID-QUESTION SuBMITTED TO PEOPLE.- Where current is sold 
by one municipality to another, people of each should vote on 
proposition. 

September 22, 1914. 
GEO. J . SCHOLZ, 

Alta Vista, Iowa. 

DEAR SIR: Yours of the 16th instant, addressed to the attorney 
general, has been r eferred to me for reply. 

You call attention to the fact that the town of Alta. Vista is con
templating the building of an electric transmission line from the 
neighboring town of Elma and the buying of electric current from 
that town for inunicip.al purposes, and that by October 1st you will 
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have enongh cash on hand in the general fund to pay for the con
struction of said transmission line, and that the outstanding in
debtedness of the town, not yet due for several years, amounts to 
$2,000, and your question as stated by you is: 

''Could the town council have this line built and paid for 
out of the general fund without first submitting the proposition 
to a vote~" 

This matter is covered by section 720 supplement to the code, 
1913, the material portion of which reads as follows: 

''And they shall have power to enter into contracts with 
persons, corporations or municipalities for the purchase of heat, 
gas, water, and electric cunent for either light or power pur
poses, and shall have po·wer to sell the same either to residents 
of such municipality, or to others, including corporations, and 
to er ect and maintain the necessary transmission lines there
for either within or without the corporate limits, to the same ex
t ent, in the same manner, and under the same r egulations, with 
the same power to establish rates and collect r ents as is or here
after may be provided by law for cities having municipally 
owned p.Iants. No such works or plants shall be authorized, 
established, erected, purchased, leased or sold, or franchise ex
tended or r enewed or amended, or. contract of p1u·chase entered 
'into, unless a majority of the legal electors voting thereon vote 
in favor of the same at a general, city or special election." 

I am therefore of the opinion that your question should be an
swered in the negative for the question would have to be submitted 
to a vote even though you had money in the electric light fund with 
which to pay for the transmission line. 

I would also suggest the further difficulty which may possibly 
have to be encountered and thai is whether or not this section 
above quoted would not r equire the town of Elma to submit to its 
inhabitants the question of whether it should enter into the con
tract to sell to your town the electricity. There would seem to be 
as much necessity for the selling corporation to submit to its 
inhabitants the question of whether or not it would engage in the 
business of furnishing electric current to persons outside its corpor
ate limits as for th e buying corporation to submit to its inhabitants 
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the question as to whether or not it would buy the finished product 
rather than erect its own plant. 

Yours truly, 
C. A. RoBnrx:::, 

Assistant A.tton wy General. 

ELECTIONS-GoVERNOR' PROCLAMATION-PUBLICATION IN ConN
TTEs.-Only necessary to publish in each county portions of' tht~ 

proclamation which refer to offices which people in rr ... unty may 
vote to fill. 

J . J. McMAHON, She1ijf, 
Harlan, Iowa.. 

September 30, 1914. 

DEAR SIR: Replying to yours of the 28th instant, addressed to 
the attorney general, r elative to the publication of the governor's 
election proclamation will say that I have conferred with the at
torney general concerning the matter and both he and I are of the 
opinion that it would be a substantial compliance with the law re
quiring such publication to publish in each county only such por
tions thereof as designate the offices candidates for which the voters 
in your county would have the rigJ1t to vote. That is to say, there 
should be published in each county the portion referring to the state 
ticket, also the portion having r eference to the United States sen
ators and congressmen in the congressional district, and the judicial 
ticket including justices of the supr eme court and judges of the dis
trict court of the judicial district, senators and representatives of 
the general assembly for the senatorial and representative districts 
in which your county is r epresented. 

Yours truly, 
c. 'A. ROBBINS, 

Assistant A.t't01·ney General. 

Er ... ECTIONs-NoN-PARTISAN J uDICIARY BALLOT-ALPHABE'l'ICAI ... Ro
TATION OF NAMEs.-Names of candidates for districts and su
perior court should be rotated. 

J. D. H ANNAN, Ootmty A.udito1·, 
Council Bluffs, Iowa. 

October 9, 1914. 

DEAR SIR: Your letter of the 8th inst., .addressed to the attorney 
general, has been referred to me for r eply. Your question is whether 
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or not the names of the candidates on the non-partisan judiciary 
ticket for judges of the district and superior courts should be ro
tated on the general election ballot. 

There is no provision in the general election law for the rotation 
of names upon the ballot. However, by code supplement, section 
1087 -a12, it is provided that the names of candidates for senator in 
the congress of the United States and for offices to be filled by the 
voters of the entire state shall be arranged and printed upon the 
primary election ballot according to the manner stated, which only 
provides for rotation by counties. 

By section 1087 -a13, it is provided: 

" The names of candidates for the office of senator in the con
gress of the United States and for offices to be filled by the 
voters of the entire state shall be arranged and printed on the 
primary election ballots in the order in ·which they are certi
fied by the secretary of state. The names of candidates for offices 
to be filled by the voters of a county, and by the voters of any 
district of the state cornposed of nwl'e than one cottnty, shall 
be arranged and printed upon the primary election ballots in 
the following manner, to-wit: The county auditor shall pre
pare a list of the election precincts of his county, by arranging 
the various townships, towns and cities in the county in alpha
betical order and the wards or precincts of each city, town or . 
township in numerical order under the names of such city, 
town or township. He shall then arrange the surnames of all 
candidates for such offices alphabetically for the respective 
offices for the first precinct in the list, thereafter, for each suc
ceeding precinct, the names appearing first for the respective 
offices in tb.e last preceding p.r ecinct shall be placed last, so that 
the names that were second before the change shall be first 
after the change. The names of candidates for all offices to be 
filled by the voters of a t erritory smaller than a county shall be 
arranged and printed alphabetically according to the surnames 
for the respective offices.'' 

By section1087-b2, supplement to the code 1913, it is provided, 

''At all primary elections at which candidates for judges 
are to be nominated, there shall be provided on each ballot for 
each political party, a ticket entitled 'nonpartisan judiciary 
ticket,' and the names of such candidates as shall have com: 
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plied with the requirements of this act shall be placed thereon 
in the same order as the names of the party candidates, but 
without any party designation; and the ticket shall be the 
same on all ballots, except as va,ried to change the alphabeti
cal rotation." 

Hence, it is evident that the same method of rotation as applied 
to other candidates was intended to apply at the primary election 
to candidates on the non-paTtisan judiciary ticket. 

'· 
By sect-ion 1087 -b3, it is provided : 

\ 

"At the general election in November there shall be placed 
on the ballots a separate ticket entitled ' nonpartisan judicial 
ticket', upon which shall be placed the names of the candi
dates nominated for judges of the supreme court, district, or 
superior courts in the state and in the several districts and 
cities, who have been nominated as herein provided. The 
names of all candidates shall be placed on said ticket and in 
the same order, as far as possible, as other candidates, and 
with the same p1'ovisions with ref et·ence to alphabetical 1·ota
tion and the number of candidates for each office to which the 
elector is entitled to vote. '' 

As we have seen, there is no provision for alphabetical rotation 
in the general election law ; hence, the words ''same provisions with 
reference to alphabetical rotation' ' must refer to the provision for 
rotation found in the p.rimary law which is cJuoted above. 

Hence, it follows that your question should be answered in the 
affirmative. 

Howev~r, you will notice that by the last sentence of section 
1087-a13 l.Jle names of candidates for offices to be filled by the 
voters of a' territory smaller than a county shall be arranged and 
printed alphabetically according to the surnames for the respective 
offices, and inasmuch as the judge of the superior court is elected 
by the voters of his cities and not of the entire county, the pro
visions for rotation would not apply to such offices. 

13 

Yours truly, 
C. A. ROBBINS, 

Assista,nt A ttomey Geneml. 
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Ct'l'lES AND '!'owNs-PAVING-AssEs ING CosT Ol<'.-Abutting prop
erty owners should pay proportionate cost of paving entire 
width of street exclusive of car tr11 cks without regard to loca
tion of such tracks. 

MR. FRANK G. PIERCE, 
Marshalltown, Iowa. 

October 10, 1914. 

DEAR SIR: Replying to yours of the 5th inst. will say that in 
my judgment the cost of paving should be assessed against the va
rious properties benefited thereby without r eference to the ex
act location on the street of that portion of the pavement put in by 
the street railway company. That is to say the amount of 
taxes to be pa id by the properties abutting upon the street on 
either side should not vary by reason of the fact that at some par
ticular place in the street that portion of the street paved by the 
street car company may be nearer one side of the street than the 
other, and where there is a switch track in addition to the main 
track on one side of the center of the street, it is my judgment that 
the properties on either side of the street should each pay the one
half of the cost of paving that portion of the street not covered by 
the two tracks. 

Yours truly, 
c. A . ROBBINS, 

Assistant Attm·ney Geneml. 

ELECTIONs-VoTmG lVucHINES--UsE OF PARTY LEvER.-To per
mit the use of a party lever is a violation of the spirit of the 
law. 

WIRT P. HoXIE, C01mty Attm·nw, 
Waterloo, Iowa. 

October 19, 1914. 

DEAR SIR: I have a letter from your office asking whether the 
voting machines to be used in your city in the coming election 
slwuld be so arranged as to permit the use of the " party lever " 
or to require the voter to use the individual levers and vote sep
flrately for each person for whom he desires to vote. 

Chapter 3-A of Title VI of the supplement to the code, 1907, 
permitting the use of voting machines in elections and primaries 
did not in any manner change the system of voting then in force 

REPORT OF THE ATTORNEY GENERAL 195 

but simply changed the method l;>y which the voter records his 
cl~oic:. In other words, the Australian ballot system of voting is 
still m force and the voting machine law above referred to in no 
man~er changed that system except in so far as to permit the ar
rangmg of the various party tickets either in vertical columns or 
horizontal rows upon the macl~ine (section 1137-a15, supplement 
t~ :ode, 1907) ~ and the further change with reference to the pro
VISIOns for votmg for presidential electors (section 1137 -all) . 

!he legislature by the enactment of chapter 44, acts of the 
th1rty-first general assembly, amended section 1119 of the code 
and rem~ved the circle from the ballot so as to preclude all electo~ 
from votmg. for all candidates upon one ticket by making a single 
cross ·opposite the name of the party by which such ticket was 
~nown and required him to express his choice by making a cross 
I~ the square opposite the name of each person for whom he de
Sired to vote. To permit the use of the party lever and thus allow 
the voter to vote for all.the candidates of one party by simply using 
the one leve~· would be m effect restoring the circle upon the ballot, 
the very tlnng which the legislature by their enactment declared 
should be removed. 

It is my opinio~ , therefore, that the use of the party lever 
should not. be permitted but that the machine should be so arranged 
as to reqmre the voter to use the individual lever . 

Yours truly, 
JOHN FLETCHER, 

Assistwnt' Attorney General. 

DRAINAGE-ASSESSMENTS-Pl .. YMENT BY INSTALLMENTS-AGREE
MENT ENTITLING PARTY '1'0 PAY ON INSTALLMENT PLAN.
May be made any time before litigation. 

A . H. DAVISON, S ecy., 
Executive Council, 

Statehouse. 

October 27, 1914. 

DEAR Sm: Replying to your oral inqui1·y with reference to the 
construction of s~ction 1989-8.26, supplement to the code, 1913, with 
reference to dramage assessments will say th11t the provision in 
volved r eads as follows : 
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' 'If the owner of any parcel of land, lot or premises against 
which ariy such levy shall have been made and certified, which 
is embraced in any certificate p.rovided for in this section, shall 
within thi1·ty dcvys front the date of such assessnwn:t promise 
and ag1·ee in writing end01·sed 1~pon stwh certificate, or in a 
separate a.g_1·e ement, that in consideration of having the right 
to pay his assessment in installments, he will not make any 
objection of illegality or irregularity as to the assessment of 
benefits, or levy of such tax np.on and against his property, 
but will pay said assessment with interest thereon at such 
rate not exceeding six per centum per annum as shall be pre
scribed by resolution of the board, such tax so levied against 
the land, lot or premises of such owner shall be payable in 
ten equal installments, the first of which with interest on the 
whole assessment shall mature and be payable on the date of 
such assessment, and the others with interest on the whole 
amount unp.aid annually thereafter at the same time and in 
the same manner as the March semi-annual payment of ordi
nary taxes; but where no such terms and agreement in writing 
shall be made by the owner of any land, lot or premises then 
the whole of said special assessment, so levied upon and against 
the property of such owner, shall mature at one time and 
be due and payable with interes~ from the date of such assess
ment, and shall be collected at the next succeeding March semi
annual payment of ordinary taxes.'' 

In my judgment it is not the intention of the legislature to 
limit the making of the separate agreement to thirty days from 
the date of the assessment but · that the thirty days' limitation 
might be deemed to apply only where the agreement is endorsed 
0n the certificate and. that the ''separate agreement'' referred to 
might be made at any time before litigation has been instituted. 
To say that parties interested ~ tlie controversy may not settle 
the same by agreement would seem to be unreasonable, and if they 
may settle the same by agreement after controversy reaches the 
stage of litigation, they certainly may do so before. 

Mr. Whitney suggests that the state might issue warrants in 
payment of the whole assessment and let the warrants draw inter
P-St the same as the certificates might have drawn. 

Yours truly, 
c. A. ROBBINS, 

Assistant Atto·l'?wy G e?le?Ytl. 
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CrmEs AND TowNS-WATERWORKs-UsE OF FUNDS DERIVED FROM. 
-Either taxes levied or rents collected may be used to extend 
or renew mains. 

H. F. HARMON, Town Clerk, 
Hubbard, Iowa. 

October 28, 1914. 

DEAR SIR: I have your letter of October 24th in which you re
quest the opinion of the attorney general with r eference to the 
use of a part of the surplus of the water fund of the town of 
Hubbard for the extension of mains. I also have your later let
ter in which you state that if Mr. Casson cannot give the matter 
personal attention you will accept the opinion of an assistant. Mr. 
Casson's work is such that he cannot give your matter personal 
attention and has asked that I make reply to your letters. 

There may have been some. doubt as to whether cities and towns 
had the power under section 724 of the code of 1897 to do what you 
now pro?.ose to do, but since that section was amended by the 
twenty-mnth general assembly there is not any doubt in my mind 
but that you have the authority to make the expenditure which you 
propose to make. Section 724, above referred to, as it has been 
amended by subsequent legislation, reads as follows: 

''They shall have power, when operating such works or 
plants, and shall have the power to sell the products of such 
municipal heating plants, waterworks, gasworks or electric . 
light or ~lectric power plants, to any municipality, individ
ual or private corporations outside of the city, or town limits . 
as well as to individuals or corporations within its limits, 
an~ to erect in the public highway the necessary poles upon 
whiCh to construct transmission lines, and to assess from time 
to time, in such manner as they shall deem equitable, upon 
e_ach tenement or other place equipped with water, gas, heat, 
hght or power, reasonable rents or rates fixed by ordma~nce, 
~d to levy a tax, as hereafter provided, to pay or aid in pay
mg the expenses of running, operating, renewing, extending 
and r~pairing such works or plants owned and operated by 
such City or town, and the interest on any bonds issued to. pay 
all or any p.art of the cost of their construction. '' 

You will note that the revenue derived from rents and taxes that 
may be ~evied may _be used to ''pay or aid in paying the expenses 
of runmng, operatmg, renewing, ex'tencling, and repairing such 
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works or plants " . Under the old section of the code the! could 
only use 'such r evenue for the purpose of running, operatmg and 
repairing" the plants. It is therefore my opinion that the law as 
amended expressly gives the council the authority to expend any 
of the water fund, whether der ived from r ents or taxes, for the 
purpose of extending the mains. 

Yours truly, 
JOHN FLETCHER, 

Assistant Att01·ney Geneml. 

ELECTIONS-MARKING BALLOT-MISCONDUCT OF JUDGES OF ELEC
TION AS GRoUND FOR CONTEST-FACTS STATED SuFFICIENT TO 

VITIATE ELECTION. 

ED. T. ALDERMAN, 
Nevada, Iowa. 

November 7, 1914. 

DEAR SIR : In your .first question you submit a sample ballot 
show:ing a cross in the square opposite the name of B. M. ~op~r 
who was a candjdate for clerk of the district court, also a lme 1s 
drawn through the name of L. S. Kloster who was a candidate for 
the same office on the progressive ticket with the name of B. M. 
Soper written in pencil over the name of Kloster thus crossed o_ut 
but. with· no cross in the square opposite the name thus wr1tten m, 
and your question is whether or not a ballot so marked should 
count for B. M. Soper for clerk. 

In my judgment this question should be answered in the affirm
a.tive. It was the evident inteption of the person thus marking 
his ballot to vote for Sop.er, and in my judgment there is nothing 
on the face of the ballot that would indicate that the mark cross
ing out the name of Kloster or in writing in the name of B. M. 
Soper was intended as an identification mark. See, Vorhees vs. 
A1·1wld 108 Iowa 77 · K elso vs . Wright, 110 Iowa 560. 

' ' Your second question is whether or not where a candidate for a 
county office acts as judge of the election and while so acting so
licits votes within the polling place is sufficient to warrant the r e
j~ction of the vote of that prt:'cinct if a contest is made. 
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Code section 1124 provides : 

"No person shall during the receiving and counting of the 
ballots at any polling place * * !I' do any electioneering 
or soliciting of votes within 100 feet of any outside door of 
any building affording access to any room where the polls 
are held. '' 

Section 1198 provides the grounds upon which an elect1on may 
be contested and the first ground enumerated therein is as follows: 

'' Misconduct, f raud or corruption on the part of judges of 
election in any precinct or of any board of canvassers or of 
any member of either board sufficient to change the result." 

Section 1200 of the code provides : 

''When the misconduct, fraud or corruption complained of 
is on the part of a judge of the election of any precinct it 
shall not be held sufficient to set aside the election unless the 
rejection of the vote of that precinct would change the r e
sult as to that office. " 

It would seem that the soliciting of votes being directly pro
hibited by the first section referred to would amount to misconduct 
on the part of a judge of election within the meaning of the second 
section cited, and the third section cited seems to contemplate the 
rejection of the vote of that precinct when such misconduct is shown 
probably for the reason that there is no way by which the effect 
of such misconduct may be measured in order 'to determine whether 
or not it would be sufficient to change the result. Hence your 
second question should be answered in the affirmative. 

I am returning your sample ballot as requested. 
Yours truly, 

c. A. ROBBINS, 
Assistant Att01·ney GFneral. 
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NEWSPAPERS-PUBLICATION OF NOTICES OF INCORPORATION.
Where such notice is published in a daily paper it is not neces
sary to publish in _each issue for four weeks but only in one 
issue each week for that time. 

J. E. JoRDAN, Attorney, 
405 Marsh-Place Bldg., 

Waterloo, Iowa. 

November 11, 1914. 

DEAR SIR: Your letter of the 28th ultimo, addressed to the at
torney general, has been r eferred to me for r eply. 

You call attention to sections 1613 and 1613-a of the supplement 
to the code r elative to the publication of notice of an incorpora
tion and ask for a citation of authorities interpreting these sec
tions. 

I do not have any authorities bearing on the question presented 
by you but do not believe that because of the passage of section 
1613-a it is necessary, where notice is published in a daily, tri
weekly or bi-weekly newspaper, to publish the same in each lssue of 
such paper. If you will r ead section 1613 as it appears in the code 
of 1897 you will observe the necessity for the passage of section 
1613-a which was a legalizing act, because that section r eads as 
follows: ''A notice must be published for four weeks in succes
sion," and it would be possible to construe the section as r equiring 
publication of the notice in each issue of a paper if it was pub
lished more frequently than once each week. This section, how
ever, was amended by the twenty-ninth general assembly so as to 
require the publication once each week for four weeks in succes
sion, and by that amendment the legislature left no doubt as to the 
construction that should be placed upon the statute, and at the 
same time they passed section 1613-a for the purpose of legalizing 
the publication of notices whic~ might have been questionable un
der the original code section. 

Yours tr_uly, 
_ JOHN FLETCHER, 

Assistant Attorney Ueneral. 
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TAXATI0N-AssESSMENT OF BuiLDING AND LoAN AssociATIONs-
METHOD OF ACQUIRING INFORMATION BY ASSESSORS. 

J . M. DINWIDDIE," Cashier, 
Cedar Rapids Savings Bank, 

Cedar Rapids, Iowa. 

Nove;m~er 11, 1914. 

DEAR Sm: Replying to yours of the 28th ult., addressed to the 
attor~e~ general, "will say that shares of stock in building and loan 
a~s.oCiatwns are now to be assessed in accordance with the ·pro
VISI~ns _o~ chapter 119, acts of the thirty-fifth general assembly, to 
the mdividual owners of such stock at their places of r esidence. 

The information necessary to enable the assessor to make the 
assessment is obtained by the state auditor furnishing the county 
at~ditor with the statement of the names and postoffice addresses 
of each stockholder of a foreign building and loan association 
which information is in turn by the coun~y auditor furnished t~ 
the assessors in his county. Domestic concerns are r equired on or 
before J anuary 31st of each year to furnish the assessor of the 
assessment district in which its p-rincipal place of business is lo
cated a verified statement showing the condition of the conce:m. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

CORPORATION-TIME FOR FILING ARTICLES.-Provision that articles 
shall be filed within a certain time held to be directory: only. 

_ November 1"7, 1914. 
HoN. J. L. BLEAKLY Atuiitor 

' ' Statehouse. 

DEAR SIR: Replying to the oral r equest of your Mr. Pennell 
for the opinion of this department as to whether or not the failure 
to_ fi~e with the county r ecorder r enewal articles of incorporation
Withm five days after :he action of the stockholders authorizing_ 
such re_ne~al, or the failure to file the same with the secretary of 
state w1thm ten days after the fili_ng with the r ecorder would oper
;;~.t~ to_ r ender such renewal articles void provided such dela-yed 
filing :ts ~ll- done ~ithin the three months _following the expiration
of the or1gmal articles, I have to advise. . . 
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There · is no provision in the statute that the failure to file with
in the time shall have the effect of rendering the renewal articles 
void and in my judgment each of these provision~> should be held 
to be directory and not mandatory, and that while the practice of 
filing such renewal articles after the time has expired should not 
be encouraged yet in my judgment such delayed filing would not 

r ender the articles void. 
In the case of Pe1·rin vs. B enson, 49 Iowa, 325, under a statute 

which provided that the board of supervisors should levy a school 
house tax in the year 1875 and through oversight and neglect such 
tax . was not levied, it was held that the provision as to time was 
directory and that the tax might be levied a year later. 

The amended articles of the Badger Savings Bank submitted in 
connection with said oral request are herewith returned. 

Yours truly, c. A. ROBBINS, 
Assistant Attorney General. 

ELECTIONS-PUBLICATION OF NOTICE.-Section 2820 code, con
strued-" Four weeks' notice" means four successive weekly 
publications -although only three weeks elapse between _first 

and last publication. 

A. L. NELSON, S ecy ., 
Board of Education, 

Hazelton, Iowa. 

November 19, 1914. 

.DEAR-Srn: Replying to yours of the 12th inst., addressed to the 
attorney general, will say that any ruling this department might 
make on the question would not be binding on the bond company 
and probably have little influence in the settlement of the contro-

• 
versy. 
· Section· 2820 to which you refer provides " Four weeks' notice 
of such election shall be given by publication once each week in 
some newspaper published in the said town or city" etc., and as 
stated by you the publications were, in fact, made May 22nd, 29th, 
Jurie 5th and 12th, so that while there were four weekly publica
tions yet these publications only covered a space of three weeks' 
time and the first publication was only twenty-four days prior to 
the election and the question is whether or not this would be four 
week~ ' puhlicft.tion within th <> mNmin~ of this lAw. 
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I find that almost the exact question was passed upon by tl'\e 
supreme court of Missouri in the case of R·ttssell vs. Croy 
164 Mo. 69; 63 S. W. 849, where the requirement was tha~ 
pr~posed amendments to the constitution should be published week
ly m .some newspaper within each county of the state for four con
secutiVe "_'eek~ next preceding the general election and it was held 
that p~bhcatwn once in each of the four consecutive weeks next 
precedmg the week in which the election occurred complied with 
t~e stat~te although the first publication was less than twenty
~Ight days ~efore the day of election. (See also to the same ef
fect I~1 re ?~ty of New Orleans_. 52 La. Ann., 1073, 27 So., 592.) · 

So. m .this case, as the election was. held on Mo~day and the last 
publication was on Friday of the previous week there would. b 

bl' t' · ' e one 
pu IC.a Ion. m each of the four weeks immediately preceding the 
~eek m which the election was held, and in. my judgment tile elec
tion was legal. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney -Gerwral. 

PuRE FooD--LOAVES OF BREAD-WRAPPING -AND MARKING.-Bread 
not such a food as requires statement as to weight, count, et'c. 

w November 20 1914. 
· B. BARNEY, Food and Dairy Commissioner, ' · -

Statehouse. 

DEAR SIR: Yours of the 11th -inst., addressed to the attorney 
general, has .been referred to me for reply. You call attention to 
chapter 307 of the acts of the thirty-fifth general assembly, sec-
tion 2 of which provides as follows: - ' 

''If ' . any person shall sell, offer or expose for sale any food 
m package fo~, if the quantity of the contents be not p.Iai~
~Y and conspiCuo~sly marked on the outside of ,the package 
m the te~ms ~f weight, measure or numerical co}lnt," etc. 

Your question IS : 

"Woul.d chapter 307, laws of the thirty-fifth g~neral assem
bly reqmre a statement of the net weight on single or twin 
loaves of bread wrapped with paper and tied with a string 1 1' 

This questio~ is not entirely free from doubt. Some' cases hold 
that a package IS a number of things done up for handling and con-



204 REPORT OF THE ATTORNEY GENERAL 

venience while other cases hold that it is a package even though 
consisting of a single article where it is prepared into a bundle, 
bale box or other receptacle suitable for commercial handling or 
tra~sportation. (See under the word " package" No. 6 Words 
and Phrases, page 5154.) 

There are many cases defining an original package within the 
meaning of the interstate commerce law but these cases are of lit
tle assistance in determining the question here presented, as the 
question in those cases was not what constitutes a package but 
rather what constitutes the original package. 

Our own supreme court ·n the case of State vs. N eslund, 141 
Iowa, 461 at 465 defines a package as follows: ''A package usually 
means a bundle put up for commercial handling and as used in 
the action under consideration it means the package put up by the 
manufacturer or packer or dealer for ordinary commercial use. '' 

In the case of A?"lnottr & Co . vs. Bird, 123 N. W. , 580; 25 L. R. 
A. (N. S.), 616, under the law requiring food sold in package 
form to have shown upon the package the constituent elements, it 
was held by the supreme court of Michigan that where packages 
of sausage composed of meat and cereals were :;old to the con
sumer from a larger package, p.roperly labeled, the small package 
must be labeled so as to show the constituent elements contained 
in the · mixture. 

'In view of these authorities, I am of the opinion that single or 
twin loaves of bread ·wrapped with paper and tied with a string 
would be a package within the meaning of the definitions above re
ferred to. However , I am of the opinion that such bread would 
not be sold in package form within the meaning of the chapter 'in 
question for it will be observed all that is r equired is that the 
weight, measure or numerical count be shown and it would be ab
surd to require a statement Qn a package of bread to the effect 
that it contained one loaf when such fact is not only self-evident 
from the package itself but is a fact which could scarcely be con
cealed, and with the usu·al transparent wrapping is as apparent 
as though the loaf were unwrapped. 

Therefore, I am of the opinion that the words "package form" 
as used in this section have reference to packages put up in such 
form as that the weight, measure or numerical count may not be 
observed or ascertained without breaking the package. 
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Your second question is: 

"Would a loaf of bread come within the meaning of the 
word 'package' if sold from the case without wrapping or 
carton ?'' 

From what has already been said it is apparent that this ques
tion should be answered in the negative. 

Yours truly, 
C. A. ROBBINS, 

Assistcwt Attm·ney Gen1wal. 

TAXATION-SPECIAL TAX FOR AID OF ELECTRIC RAILWAY.-Assess
ment of real estate of other railway lines within distnct. How 
valuation may be arrived at. 

H. B. RosENKRANS, Co7tnty Auditor, 
Charles City, Iowa. 

November 25, 1914. 

J?EAR Sm: Replying to yours of the 19th instant will say that 
while the law does not specifically r equire the executive council 
to fix the valuation of the r eal estate of railway companies separate 
and distinct from the other property of such corporations such 
as rolling stock, yet there would be no way •in which chapte~ 169 
a~ts of the thirty-fifth general assembly could be complied with 
Without such separate valuation· being first made, and in my judg
ment said council would have the right and it would be Its duty 
to make such separate valuation where tln! same is required to 
enable the new law to be complied with. While this may entail 
up.on the council some extra work yet doubtless those interested in 
the tax would be in position to assist the council by furnishing evi
dence of the values of adjacent land so as to enable the council to 
make the separate valuation with a. minimum of labor. 

Yours truly, 
C. A. ROBBINS, 

Assistcmt Attm·ney Geneml. 

• 
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MoTOR VEHICLES.-Should pass to lelt of another vehicle proceed
ing in same direction. If other vehicle is on left side of street 
it may be passed on right side. 

December 5, 1914. 

M. c. REAM, 
Chariton, Iowa. 

DEAR Sm: Replying to yours of t he 2d inst. , ·will say that in 
my judgment the law inquired about should receive a reasonable 
construction; that it does not r equire one to pass upon the left side 
of a vehicle that is traveling on the wrong side of the street, name
ly the left side, and that both parts of the law should be con
strued together and contemplates tlra.t ail parties are traveling ac
cording to law, and that hence the vehicle about to be passed would 
be on the right hand side and as near the curb as the condition 
of the street would permit and in such cases it would be clearly 
the duty of the driver of the passing vehicle to pass ·upon the 
left side. However, if the vehicle is on the left of the center of 
the highway, even though going in the same direction, in my judg
ment the passing vehicle might lawfully pass up.on the right side 
and the same rule would apply even in the country highways. 

I am enclosing you a copy of the automobile law in order that 
you may verify the provisions thereof. 

Yours truly, 
C. A. ROBBINS, 

Assistc~nt Attorney Genem~. 

INTERNAL REVENUE AcT OF OcTOBER 22, 1914.-Effect upon state 
business-certain instruments and documents issued by sta.te 
departments not a1iected-federal government cannot inter
fere with or burden state• business-certain certificates held 
to be exempt from the tax by implication of law. 

EXECU'I.'IVE CouNCIL, 
Statehouse. 

December 9, 1914. 

GENTLEMEN: On the 3d instant you orally requested an opin
ion concerning the manner in which the various ~lepartments of the 
state may be affected by the internal revenue act enacted by Con
gress on the 22d day of October, 1914. 
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You inquire whether revenue stamps must be attached to the 
following documents issued by the various departments of the 
state government: 

1. Certificates issued by the secretary of state authorizing 
eorpo.rations to transact business within the state; 

2. Certificates of authority issued to agents by the commissioner 
of insurance; 

3. Teachers' certificates issued by the board of examiners; 
4. Certificates of assessment issued by the executive council; 
5. Abstract of election issued by the executive council; 
6. Certificates of registration of automobiles issued by the sec

retary of state ; 
7. Certificates of registration of stallions issued by the board of 

agriculture; 
8. Certificates of inspection issued by the dairy and food de

partment; 
9. Certificates of app-ointment of notaries public, and to this 

list might be added certificates to practice medicine, certificates 
of admission to the bar, and certificates to pharmacists and other 
certificates of like character. 

The new r evenue law enacted by the Federal Congress provides 
that on ( 1) certificates of profits of corporations etc., and transfers 
thereof, there shall be paid two cents on each $100.00 of the face 
value; and on (2) "certificates required by law, not otherwise 
specified" there shall be paid a tax of ten cents. 

If the instruments enumerated by you are subject to the ta.x 
above referred to it is because they come within the classification 
last named. No exception is made in the law itself of any certifi
cate which falls within what I have, for convenience sake, desig
nated as division " 2" of the law levying a tax upon certificates, 
and if the instruments named in your request are not liable to the 
tax it is because they are exempt by implication. 

It is well settled by many decisions of the United States supreme 
court that the federal government cannot tax the powers, prop
erties, operations or instn1mentalities .of the states nor the means 
by which they carry their powers into execution any more than a 
state can tax the operations, instrumentalities or the property of the 
federal government, and no rule is better settled than that· the 
'federal government cannot by t axation or otherwise retard, im
pede, burden, impair or in any manner control the op-eration of 
th ~ v11l ifl l11 w~ that have been enacted hy state legislation for t-he 
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purpose of carrying into execution the powers vested m the state 
government. 

It being conceded by the uniform decisio-ns of the highest court 
in the land that the states have a right to administer their govern
mental affairs and to employ their own means and agencies to carry 
out their valid legislative enactments without interfer ence by the 
federal government, the only question left to be determined is 
whether the state is engaged in performing governmental functions 
in issuing the various documents r eferred to by you. 

A discussion here of what might be considered governmental 
business of a state as separate and distinct from ordinary corporate 
or private business of a state could serve no purp.::Jse at thts time 
except to lengthen this opinion, but it is sufficient to say that in 
carrying out the provisions and mandates of its laws for the pre
vention of crime, fraud or imposition , and to protect the safety, 
comfort, convenience, health and general welfare of its people, 
or, in other words, when it is engaged in the enforcement of its 
police regulations it is certainly engaged in a purely governmental 
function. With these general observations we pass to the ques
tion. 

It must at this day be conceded by all as the settled law that 
a state has authority under its police power to determine under 
what circumstances and conditions a corporation may engage in 
business in the state; to det ermine under what circumstances and 
conditions persons may practice the various professions within 
the state, etc. In other words, its power under valid enactments 
to license, r egulate and control certain lines of business for the 
promotion of the welfare of its people is practically without limit 
so long as it leaves the field open to all alike and upon the same 
basis provided it does not burden interstate commerce. 

Under the police powers of the state the legislature has enact ed a 
law requiring that before any corporation can transact business 

• within the state it must file its articles of incorporation in the 
office of the secretary of state and pay a filing fee , the amount of 
which is based upon the capitalizat~on of the corporation. If the 
articles are approved by the secretary of state the enactment makes 
it his duty as one of the executive officers of the state to issue a 
certificate or license authorizing it to transact business within the 
state. Under the same power the legislature has enacted a law 
which provides that before any one can engage in the business of 
soliciting insurance for an insurance company· a certificate must 
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be obtained from the commissioner of insurance authorizing him 
to engage in such business. The legislature of the state has also 
enacted a law ·which requires that every person before engaging in 
the business of teaching in the schools of the state shall submit 
to an examination as to qualification and if successful the state 
through its proper officers shall issue a certificate authorizing the 
applicant to engage in the business of teaching. A similar enact
ment has been made with r eference to p.ersons who would practice 
law, medicine, dentistry and the other professions; and by enact
ments of the same general character the legislature has enjoined 
upon the various departments of the state government the perf()rm
ance of the various functions enumerated by you. The certificates 
issued by the secretary of state authorizing a corporation to trans
act business is a license for which the state has exacted a fee be
fore its issuance. The certificate of the board of educational ex
aminers is a license, and so with the certificates issued by the board 
of medical examiners, certificates of admission to the bar and the 
various other certificates r eferred to by you. As a pre-requisite to 
the issuance of the various certificates the person applying must 
qualify in some manner particularly specified and these qualifica
tions are exacted to p.rotect the people of the state with whom he 
may deal. 

All the legislation r equiring the performance of these various 
duties by the different st ate departments was enacted in the ex
ercise of the police power of the state for the safety, comfort, con
venience, health and general welfare of the people of the state, 
and the authorities are unanimous that that power is one r eserved 
by the states and free from any federal r estriction. 'l'hese certifi
cates, or licenses, as they may be called, are issued by the state 
in its governmental capacity for the protection, not of some particu
lar individual, but for the protection of all the people of the statP . 
The action taken in each instance is governmental in character and 
in my opinion it must be kept f ree from embarrassment, r estric
tion or control by any other governmental authority. Thr prl'po · 
sition that the state is exercising a governmental function in the 
issuance of the various certificates enumerated is supp.orted by 
the authorities. 

The War Revenue Act of 1898 provided that stamps eq ualing a 
certain amount should be affixed to all bonds, debentures, certifi
cates of stock, etc. It also contained the provision : 

14 
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'' 'l'hat all bonds, debentures, or certificates of indebtedness 
issued by the officers of the United States Government, or 
by the officers of any state, county, town, municipal corp.ora- . 
tion, or other corporation exercising the taxing power, shall be, 
and hereby are, exempt from the stamp taxes required by this 
act: Provided, That it is the intent hereby to exempt from the 
stamp taxes imposed by this act such state, county, town, or 
other municipal corporations in the exercise only of functions 
strictly belonging to them in their ordinary governmental, 
taxing, or municipal capacity. '' 

This exemption clause was simp1y an attempt on the part of 
Congress to comply with what the courts had then determined to 
be the law, namely, that such matters were exempt by Implica
tion from any federal tax, so that had the exemption clause not 
been placed in the measure the interpretation of the court would 
necessarily have been the sMn.e. 

Under a legislative enactment of the state of Illinois no person 
could engage in the sale of liquor without first obtaining a license 
from the state, and berore the license could issue the applicant was 
required to give a bond payable to the people of the state, con
ditioned ''that he will pay to all persons all damages that they 
may sustain, either in person or prop.erty, or means of support, 
by reason of the person so obtaining a license selling or giving 
away intoxicating liquor." A licensee failed to attach the r e
quired revenue stamp to his bond and be was arrested and prose
cuted. The lower court imp.osed a fine, the case was reversed in 
the supreme court of the United States, Chief Justice Fuller writ
ing the opinion of the court. Among other things the court 
said: 

''The act and the ordinance (City of Chicago) required 
these bonds to be given as pre-requisites to the issue of li
censes permitting the sale. • The licenses could not be issued 
without compliance with this condition precedent. The statute 
expressly provided that no license should be granted unless 
the applicant 'shall first give bond in the penal sum of $3,000,' 
and the ordinance, that 'no application for a license shall be 
considered until such pond shall have been filed.' 

"The bonds were obviously intended to secure. the proper 
enforcement of the laws in respect to the sale of intoxicating 
lirp10rs ; the prompt payment of nnes ancl penalti es : a rem rd~' 
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for injuries to person, property or mcaJ.1s of supp.ort; and 
the protection of the public in divers other enumerated par
ticulars. The granting of the licenses was the exercise of 
a strictly governmental function, and the giving of the bonds 
was part of the same transaction. To t ax the license would 
be to impair the efficiency of the state and municipal action 
on the subject and assume the power to sup.press such action. 
And considering license and bond together taxation of tb.e 
bo·nd involves the same consequences. In themselves the bonds 
were not mere incidents of the r egulation of the t~·affic , but 
essential safeguards against its evils, and governmental in
strumentalities of sta~e and of city, as authorized by the state, 
to insure the public welfare in the conduct of the business, 

. although the business itself was not governmental. They 
were not mere individual undertakings to secur e a personal 
privilege as suggested by the court below, but means for the 
preservation of the peace, the health and the safety of the 
community in compelling strict observance of the law, and 
remedying injurious results. 

' 'The general principle is that as the means and instru
mentalities employed by the General Government to carry 
into operation the p.owers granted to it are exempt from taxa
tion by the states, so are those of the states exempt from taxa
tion by the General Government. It r est& on the law of self
preservation, for any government, whose means employed in 
conducting its strictly governmental operations are subject 
to the control of another and distinct government, exists only 
at the mercy of the latter . N elson, J., Gollectm· vs. Day, 11 
Wall. 113. '' 

Ambr·osini ·vs. U. '., 187 U. S., 1. 

Another case that seems analogous to the one under considera
tion is the case of Warwick 'VS . Gollectm·, 102 Federal R~p., 127, 
where the plaintiff who was appointed a notary public in the state 
of Ohio failed to affix the r equired amount of revenue on his df
ficial bond, the circuit court in its opinion held that the bond was 
not liable to the tax up.on the theory that the levying of a tax of 
this character was placing a r estraint upon the state in exercising 
its functions in the appointment and qualification of its' officers 
and agents. This case is absolutely determinative of the question 
as to whether · certificates of appointment of notaries pubhc shall 
bear a. revenue stamp. 
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The state of South Carolina enacted a law which provided that 
no liquor should be brought into the state for sale unless brought 
in by a board of officers appointed by state authority and that no 
liquor could be sold excep.t by agents appointed by the state for 
that purpose under the r egulations prescribed by statute. The 
federal officers acting upon the theory that the liquor was subject 
to the internal r evenue laws of the United States proceeded to 
assess the tax and the case was appealed to the supreme court of 
the United States. The majority of the court in a laborious opin
ion held that when the state engaged in the handling and sale 
of intoxicating liquors for profit it was engaged in a pr ivate 
business and not in the performance of one of its governmental 
functions and therefore its agents were subject to the federal tax. 

·This conclusion, however , on the part of the majority of the 
court was only r eached with considerable difficulty and a dissent
ing opinion was written by Justice White with whom concurred 
Justices Peckham and McKenna advancing the theory that the 
state of South Carolina had complete and absolute control over 
the liquor traffic and could exert in dealing with the liquor traffic 
such methods and instrumentalities as were deemed !Jest , and 
that the United States was without authority t o tax the agencies 
which the state had called into being for the purpose of dealing 
with the liquor traffic. I cite this instance to show how fa r some 
of our leading jurists would go in. holding matters to be govern
mental in character rather than of a private nature. 

If dealing in liquor by the state can by any clear process of 
r easoning be said to be performing a governmental function it 
is clear that with much greater force can it be said th at the is
suance of cert ificates of the character r eferred to by you is a 
governmental function since by the legislative enactments requir
ing the issuance of certific.ates of the character r eferred to and 
obedience to those enactments 4m the part of the executive state 
officers, the state is doing what it is clearly au thorized to do un
der its police p.owers. These certificates are public documents and 
when issued are the evidence of official acts perf ormed by state 
officers under mandate of law. They convey the will of the state 
and are complete without further action on the part of any one. 
They are a part of the plans adopted by the state for the purpose 
of exercising state control over certain lines of business which 
unrestricted might lead to injury to the people of the state. It 
may be said that the instruments give to the person receiving 
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them personal rights and privileges and therefore they cannot 
come within the implied exemption. Ambrosini , in the case above 
referred to, r eceived a personal right under the license issued by 
the state of Illinois to sell liquor with financial profit to himself, 
but the court said the prime object of the license and the bond 
was to protect the p.eople of the state who might be affected by 
Ambrosini being in business. So the fact that some one receives 
a personal benefit by r eason of the action of the state is not con
trolling but r ather the inquiry is as to whether the act is performed 
primarily for the benefit of the people of the state as a whole or 
for the personal benefit of an individual. The provisions of our 
laws requiring the issuance of the instruments enumerat ed wer e 
not made to aid some person to individual gain but for public gain 
in the way of r egulation and control beneficial to the p.eople of 
the state, and the officers who carry out those provisions by execu
tive action are performing a purely governmental functiOn. I 
conclude, therefore, that no stamp is r equired on any of the in
struments r eferred to by you. 

This opinion has been submitted to the At torney General and he 
concurs in the opinion herein expressed. 

Respectfully, 
JOHN FLETCHER, 

A ssistant Attorney Geneml. 

CouNTY SUPERINTENDENT-ELECTION oF BY MEMBERS OF ScHoOL 
BoARDs.-Representation in convention-who can be delegate. 

C. C. HAMILTON, Cotmty Attontey, 
Sigourney, Iowa . 

December 9, 1914. 

DEAR SIR: Replying to yours of the 7th inst., will say that as 
this department has heretofore construed sec tion 1 of chapter 
107 of the acts of the thirty-fifth general assembly, it authorizes 
each city or town independent school district to have one vote in 
the convention, either by its president, or in his absence or inability 
to act by some member of the school board to be selected by the 
board. Sub-district townships are entitled to one yote, t.he en
tire township being a school corporation. Where there is one or 
more rural independent districts situated in a congressional town
ship. such rural independent districts are together entitled to one 
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vote- the person to represent such rural independent district or 
districts to be selected by the presidents of all of the rural inde
pendent districts in such township at a meeting to be held at such 
time and p.lace as the county auditor shall fix and written notice 
provided therefor. 

In the case you mention , German township would be entitled 
to one vote in convention. If Steady Run township is a sub-dis
trict township and has included th.erein the town of Martinsburg, 
which is an independent district, then the independent district 
of Martinsburg would be entitled to one vote and the sub-district 
township to one vote. However, if there are located in Steady Run 
township. one or more r·zwal independent districts, then the rural 
independent districts together would be entitled to one vote the 

' sub-districts together entitled to one and the independent district 
of Martinsburg entitled to one. 

I am unable to answer :vour question definitely as it is pro
pounded for the reason that you fail to state whether or not Steady 
Run township is a sub-district township or the nine districts there
in are rural independent districts. 

Yours· truly, 
c. A. ROBBINS, 

·Assistant Attorney General. 

STATE TEACHER's CERTIFICATE AND DIPLOMA-REvocATION BY Su
PERINTENDENT-AFFIRMATION OF SUPERINTENDENT'S ACT BY 
BoARD OF EXAMINERS.-Board not to re-hear the case but to 
review record for errors only. 

A. M. DEYOE, S·npt. of Public lnstntction, 
December 14, 1914. 

Des Moines, Iowa. • 

DEAR Srn: Replying to your question of the 14th inst., which 
reads as follows: 

''The educational board of examiners respectfully asks 
your opinion concerning the jurisdiction of the board in the 
matter of the revocation of life diplomas and state certifi
cates, as provided in section 2734-u,' ' 

will say that in my judgment the last sentence of the section which 
r~ads as follows : 
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''Provided further, that in the case of life diplomas or 
state certificates of whatever class, the revocation shall not 
be effective until affirmed by the educational board of ex
aminers a[te1· /ttll 1·eview by said board,'' 

requires the revocation of life diplomas or state certificates to be 
affirmed by the educational board of examiners before such revo
cation becomes effective and that the duty of said board when a 
revocation has been made by ' the county superintendent is to make 
a full review of the record of the proceedings before the county 
superintendent and also . before the superintendent of public in
struction, in the event an appeal is taken to him from the county 
superintendent, and to affirm said revocation if it finds no sub
stantial error in the proceedings as shown by the record thereof, 
and, if error is found, to remand the same to the county super
intendent for con:ection. 

"Full review" to be made by said board does not contemplate 
the calling of witnesses nor re-examination into the facts ·but 
only requires said board to determine from a review. of the 
J"ecord whether or not the revocation is regular, and, if so, should 
be affirmed. If the aggrieved party desires re-examination into 
the facts by the tribunal higher than the county superintendent 
his remedy is to appeal to the superintendent of public instruction. 

Yours truly, 
C. A. ROBBINS, 

Assistan.t Att01·ney Geneml. 
I 

PuBLIC OFFICER-RESIGNATION OF-To TAKE EFFECT IN THE Fu
TURE-MAY BE WITHDRAWN. 

F'RANK WISDOM, Attorney, 
Bedford, Iowa. 

' 
December 23, 1914. 

DEAR Srn: Replying to yours of the 22d inst., will say that 
my holding to the effect that a r esignation of a public officer . to 
take effect in the future might be withdrawn before the date 
fixed for its taking effect, was based upon the holding of our 
own supreme court in the saloon consent petition cases in which 
they held that withdrawals may be filed at any time before the 
petitioner's name is reached for eanvess by the board. Yo11 are 
rlmlht.leRs familiar with these cnses. 
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The only authority upon which I relied is that found in 2fl 
Cyc., 1404, where the following language is found: ''An un
conditional resignation which has been transmitted to the author
ity entitled to receive it and a resignation implied from the ac
ceptance of an incompatible office may not be withdrawn but a 
resignation conditional in character or to take effect in the future 
may be withdrawn." · 

People vs. Port'er·, 6 Cal., 26; 

Biddle vs. Willard, 10 Ind., 62; 

State vs. McGmth, 64 Mo., 1:3D; 

State vs. Beck, 24 Nev., 92; 

49 Pac., 1035. 
Yours truly, 

C. A. ROBBIN~, 
Assistant Alto1·ney General. 

CITY AND TowN AUTHORITIES ARE REQUIRED TO CAUSE THE RoADs 
WITHIN THEIR RESPECTIVE JURISDIC'l'IONS TO BE PROPERLY 
DRAGGED. 

MR. JoNEs, 
Lamoni, Iowa. 

June 16, i913. 

DEAR MR. JONES: In your letter addressed to the state high
way commission you ask to be informed upon the following mat-
ters: · 

"How does the law now stand as to dragging in towns ? 
Will they continue to follow the provisions of the old law or 
is it entirely repealed ~ Does the new law apply to them so as 
to malfe it necessary to bond the officer in charge of this work, 
and the clerk also¥ Would the street commissioner be .-the 
proper one to superintend the work or could the street com-

. · mittee of the council act ~'' · 

.. In answer to your inquiry will say that th~ road dragging· law 
as found in chapter 70, acts of the thirty-fourth general assembly, 
remains unchanged in so far as it applies to the dragging, of streets' 
and hig·hways wit4in the limits of incorporated cities and . towns: 
The new road law, which went into effect on the 9th day o,f April; 
1913, materially changed this law in so far as it affected . 'tii~ 
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dragging of roads outside the limits of such incorporated cities 
and towns. The city authorities must, therefore, comply with the 
provisions of chapter 70, acts of the thirty-fourth general assembly, 
in ·so far as applicable. 

The provisions of section 14 of the new road law do not apply 
to the authorities within incorporated cities and towns. By tht.l 
provisions of section 4, chapter 70, acts of the thirty-fourth gen
eral assembly, the city council is required to cause the dragging to 
be done, and they may assign this work to such city official as thPy 
see fit and make him r esponsible therefor. Whether or not this 
duty would fall upon the street commissioner or the street com
mittee would depend upon the provisions of the ordinances and 
resolutions of your city council. 

Yours very truly, 
HENRY E. SAMPSON, 

Assistant Attorney Genera-l. 

PROPERTY OWNERS ARE REQUIRED TO DESTROY BEFORE THEY MA
TURE ALL Noxrous WEEDS UPoN THEIR LAND AND UPoN THE 
STREETS AND HIGHWAYS TOUCHING SAME. 

Ross McLAUGHLIN, Coun-~y Attm·ney, 
Missouri Valley, Iowa. 

July 24, 1913. 

DEAR SIR: In your letter of July 15th addressed to the attorney 
general, you ask for an interpretation of section 1, chapter 128, 
acts of the thirty-fifth general assembly, and particularly as to the 
duty of the property owners regarding the destruction of noxious 
weeds. 

In answer to your inquiry will say that in my judgment the 
p-roperty owner is required, under this section, to do the following: 

First. To cut, burn or otherwise entirely destroy all noxious 
weeds at such time in each year as shall prevent them from com
ing to maturity; 

Second, to keep said lands free from such other weeds as shall 
render the highways unsafe for public travel; and, 

Third, to cut near the surface all weeds on the highways be
tween the 15th day of July and the 15th day of August of each 
year. 

The first of these requirements applies only to such weeds as 
are named in section 2 of said chapter. It would seem . that sweet 
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clover would be. a " weed" within the meaning of this section and 
that und€r the second an.d third r equirements, the property owner 
should include sweet clover. 

Under the s~cond r equirement the property owner should cut 
such growths of other weeds back far enough so as to make the 
highway safe for public travel. Under the third requirement he 
should cut a.ll weeds upon the highways. 

Yours very truly, 

• 

HENRY E. SAMPSON' 

Assista.nt Attorney Geneml. 

, .. 
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Marking ballots ; misconduct of judges; facts stated suffi-

cient to vitiate election. . . . . . . . . . . . . . . . . . . . . . . . . . . . 19 8 
Publication of notice of, means four successive weekly pub

Hcations although only three week·s may elapse between 
first and last publication ...... . .. . . . . ... . .......... 202 

E ngineet•: 
Supervising, ·may ·.be ·employed. See board of control: 

Enfomologist: 
Paid upon per diem basis; assistant .paid reasonable compen-

sation . ........ . ... .... .. ....... . . .'. . . . . . . . . . . . . . 68 

Epileptic Oolony: 
Board of control ; power to purchase, improve and equip . . . . 4 7 

Evidence: 
Discrimination; what necessary. See discrimination. 

Execudve Council: 
Special counsel for departments not authorized . . . . . . . . . . . . 40 
Exchange of stock by corpora·tions. . . . . . . . . . . . . . . . . . . . . . 58 
Corporations; indebtedness not to exceed two-thirds paid-up 

stock ............ , ... . .. . .... ,· . . . . ... . . . ...... .. 104 
Lake beds ; leasing of not permissible . ... .. . ...... ... .. .. 108 
Capitol extension; sale of houses . . . . . . . . . . . . . . . . . . . . . . . 17 8 
Drainage assessment; amount assessed land owned by state. 17 9 
Railroad commission; expense of printing briefs ....... .. 180 
Internal revenue act interpreted. . . . . . .. . . . . . . . . . . . . . . . . . 2 0 6 

Exemption: 

:Fee: 

Team of mail carrier. See taxation. 
Soldier's. See taxation. 

Criminal prosecutions. See county attorney. 
See constables. 
Per cent of. See county attorney. 
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Fee Book: 
Left by clerk in office. at expiration of term ...... . ........ 146 

Fire Escapes: 
:Story defined 
Necessity of; boarding houses and lodging houses dis-tin-

95 

guished . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 107 
·mass o.f buildings on wMch required . .... . . ... . . . . ... . .. 136 

Fish and Game Warden: 
Cannot collect one-half c.ent :per pound . for fish caught; may 

act as .treasurer for lake improvement org·a11izations . . . . 56 

Five Mile Limit Law: 
Intoxicating liquors; -does not apply ·to school s where state 

aid is given for normal training . . . . . . . . . . . . . . . . . . . 11 5 

Flour: 
If sold for use in state must bear statement of net we ight. .. 16 5 

Foreign .Corporations: 
. See cor-porations. 

Foreigners: 
Hunter's license 118 

Free Text Books: 
See ,_tex,t books. 
Amount charged pupils for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13 8 

Game \Varden: 
See fish and game warden. 

Gift Enterprise: 
lnterpretatiOI~ of. What constitutes violation . . .. .... .. . . . · .. 184 

Governor: 
Fish and game warden; cannot collect one-half cent per 

pound for fish caught; m ay act as treasurer for lake 
improvement organizations . . . . . . . . . . . . . . . . . . . . . . . .. 56 

Lake beds; leasing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61 
A uditor may transfer books . to . insurance commissioner . , ... . · 7 4 
Vote for, ·proper basis in det~rmining sufficiency ·of primary ... 1 52 

Governor's Proclamation: 
Publication of portion which r efe·rs· to 'offices which peop le in 

county may till only nece~s·ary : . . . . . . . . . . . . . . . . . . . . . 191 

Gravel: 
See highways. 

Guards: 
Of penitentiaries; ·compensation . See board of control. 

High School: 
Term "Nearest" defined . . ..... , · p · •• ,-, .• •• .• •.•••. , . ••• 101 

INDEX 229 

Highways: 
State· institutions. See ,board of control. 
Road officers have right to take gravel from . . . . . . . . . . . . . 141 

Hog Oholera Serum: 
Sale· by jobbers ; must Qhtaln permit . ... .... . .... .... . . . 129 
Sale and distribution wi•thin and without state ... . .. .. .. . 1 30 
F'und; how used; payment of inspecto-r. . . . . . . . . . . . . . . . . . 16 4 
Cost of. Items added to original cost in determining sale 

price 174 

Holdover Senators : 
See senators. 

Hospital: 
Detention . Board of health may build . . . . . . . . . . . . . . . . . 157 

Hotels: 
Fire escapes; story defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 5 
See fire escapes. 

Hotel Inspect.oto: 
Fire ·esca,pes ; story de1hi-ed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 5 
Fire escapes; buildings requiring . . . . . . . . . . . . . . . . . . . . . . . 136 

Hunter's License: 
'Foreigner may obtain .. ... . .... . ... .. . . .. . . .. . .. .. .... 118 

Incorporation: 
:P.ublication of notice ... . ... .. . ....... . ................ 200 

Indebtedness: 
Corporations; limitations. See coriJ()rll'tions. 

Insane: 
Commitment ·paid by county; expen•se recovj'!rable . . . . . . . . . . 3 5 

Inspection' Fee~ 

See oil inspector. 

Inspectors: 
State superintendent's office. 'See superintendent pu-i>Uc in

struction. 
Normal training. See schools. 
Ser~m; how paid .. . .. .. . . .......... . ... . .. . ... .. . . . . 

Insurance: 
i64 

Jnvestment of funds to ·secure .policyholders ; must be' lint 
liens on real estate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 3 9 

Jnsti;rance CommissioneJ•: 
Having qua·Hfied', audnor· may· trall.'s'fel" books, etc~ ; may ha'Ve 

access to books and records during office hours. .. . . . . . . 7 4 
Internal Revenue Act: 

Discussed in full ; effect on sta~e business ; instrumentS' and 
dQcuments not a.tfecte-d-;. cernain ceil.tl:1iimtes e:~rempt ,from 
taxation ........ ... ... ... . . . ....... . . ..... ...... 206 
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Intoxica.ting Liquoi'8: 
Petitlion; canvassing; dead persons ; non-residents; with-

drawals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83 
Petition; withdra wals after canvassing commenced and fin-

ished . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . 86 
Schools. See five mile limit law. 

IOW8J State College: 
Margaret · Hall. See appropriations. 
Athletics; payment of fee for. . . . . . . . . . . . . . . . . . .. . . . . . . . . 15 5 

Judges of Election: 
Misconduct; when violation ....... . ........ . . .. . . . ...... '19 8 

Justice of the Peace: 
Accounts for marriage fees, if on salary. . . . . . . . .. . . . . . . . 14 2 

Labor ·Commissioner: 
See commissioner of labor. 

Lake Beds: 
Executive council may lease not exceeding twenty years ." ... : ' 61 
Leasing for term of years not 'Permissible . ...... ... . ' . ... .'1 0 8 

Lakes: 
Wa•rden. See fish and game warden. 

JJease: 
Lake beds. See lak e beds. 

Legislator: 
Vacancy. See compensation. See senator. / 
Contest. See com pen sa tion. 
Withholding certificate. See elections. 

License: 
Hunting, foreigner's 

JJien: 
Stallion service. See stallions. 

Lodging House: 
See fire escapes. 

~fachiuery : . • 
Dangerous; . ·n·o-rma!' ·ti·ai'nbig . school: See· ·minors. 

Mail Carrier: 

. :·: 

Rural; team exempt from taxation . . . .... .. . .. ... . .... .. : . 

Manual Training School: 

11 8 

92 

Dangerous ma•chinery o·perated by minors .... . .... . ... .. ·; · -1 14 
~ 

Margaret Hall:. 
See , ~ppropriations. 

. .. I 

i\'IaiTiage: :Fees~ - -- · 
•. ,Accounting for by justice of the peace .. .. .... .. .. .. , .. ..... :. 142 

INDEX . 

Mayor: 
May vote in case of tie . . . . . . . . . . . . . . . . . . . . . . ... . . . . . . . . 12 S 
Salary . ...... ... .. .. .................. ... ... ........ 160 

Members General Assembly: 
See elections. 

Mileage Rilld Expense: 
Allowed sheriff, in serving subpoenas, etc .... .... .. .. ..... 16!l 

Minors: 
Dangerous ma:ch1nery ; labor commissioner may enforce pro

visions of statute against manual training school. . . . . . 114 

Misconduct: 
Judges of election; . when violation ........ : . · ..... ... : . . . 198 

Mortgages: 
Clause securing future indebtedness. See banks. 

i\'lotoi' Vehlcles: 
Should pass on left of other vehicle unless other vehicle on 

left side of street; then it may pass on right side .. . ... •206 

:\'lunicipality: 
Where current is sold to another municipality people sl;wuld 

vote· on proposition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18 !J 

National Bank: 
Assessment of shares .............. : ........ _ .... .. . ; ... 185 

Newspapers: 
•Compensation, publishing laws of general a~sembly ...... ... 10 ~ 

':'ll ominations: 
Under .primary ; vote for .governo•r determines .. . , ...... . .. . 152 
Time for filing for school offices .....• .' • . . . . . . . . . . . . . . . . 15 8 

NontJartisan Judiciary Ballot: 
Alphabetical rotation o.f names; names of candidat~s f.·or dis-

.trict and superior court not rotated .... 

Non-residents: 
Who sign saloon ·petition. See intoxicating liquors. 

Normal Train~g: 
Requirements of course. See schools. 
Privilege of. See schools. 
Inspector of. See schools. 

Notarial Work: 

191 

·--

Accounted ·ror by. deputy aiiditor . .. · .... .. ·: ... . . : .... :: .. '142. 

Notary Public: . 
Acknow~edgments over telephone ; . legality dispussed . . . . . . . 166 

Noxious Weeds: 
Destruction of required ·by prOiperty . owners upon the.ir lands 

and highways touching same_ ................ : ...... 217 · 
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Office Rent: 
See county attorney. 

Officers: 
School, election of. See schools. 
Resignation of; may ·be withdrawn if to take effect in future 215 

Oil Inspector: 

No inspection fee charged when no in·spection made. . . . . . . . . 7 8 

Opinions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . 3 4 
Ordinance: 

Regulating .bees. See cities and towns. 

Osteopath: 

Reciprocity statute does not apply . ... ... . .... ..... . .... . 88 
Pa.role: 

Of ·patient to friend; board may return, if dangerous and re
cover expense from friend to whom ·paroled . . . . . . . . . . 65 

Pavement: 

Tax to abutting property; distance . ... . . . . . . . . . . . . . . . . . . 15 9 

Paving: 

Assessment of; location of tracks immaterial. . . . . . . .. . . . . . . 194 

Permit: 

Concealed wea:pons; sheriff to issue, when. 1See concealed 
weapons. 

To sell serum. See hog cholera serum. 

l'ei,'SOnnel ot· Office . . .. . . ...... ... . .. ...... .. .. .... .. ..... . 

PetitiOn: 
Saloon; consent. See intoxice.Hng liquors. 
SalO.Qn; wi.thdr.a.wals. See· intoxicating Uquors. 

Physicla.ns and Surgeons.: 
Reci·prooity. Se.e osteopaths. 

Premiums and Prizes: 
See gift enterprise law. 

Primary: 

3 

Per cent necessary to nominate; head of t" k t d t 1 1c e e er:m nes·. . . 152 

_Primary Elections: 

Change of affiliatio~; how and when ace.o·m·plished. . . . . . . . 17 5 

Publication: 

Laws of g,eneral assembly; com~nsation for; sllillle f~r state 
as individual ................. .. ... ... ... . ....... 10.3 

Notice of incorporation; when in daily paper published· in 
one ~ue each week .... . ... ... . . ............ ... . 200 

Notice of election. ·see elections. 

l'u\>J:ic Officer: 
Reslgnatfon ; if to take effect In future may be withdrawn .. . 215 
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nail roads: 
Assessment to build. See taxation . 
Must maintain sanitary closets at depots . ................ 127 

RaiJ•·oad Commission : 
Appropriation for cases before interstate comm1sswn ; fund 

used in both interstate and intrastate cases .. ... ..... . . 131 
Expense printing .briefs interstate and intrastate cases ; what 

fund ... ... .. . ... ...... ... . ........... . . ... .... .. 180 

neciprocity: 
See osteopaths. 

Reformato1-y: 
For females. Board of control; power to purchase, improve 

and equip 47 

R egistration : 
One-half rates. See a utomobiles. 
Animals; renewal of certificate; wh en unnecessary . . ... . . .. 106 

HepoJ•t of the Attorney <kneJ•al. . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 

Revenue Act: 
Discussed in full. See internal r eve nue act. 

Roads: 
Dra;ggin·g of, within. incorporated cities and towns ; city 

authol'ities have charge . . . . . . . . . . . . . . . . . . . . . . . . . . . 216 

RoiUl Law: 
All interpretations of the statutes affecting road matters 

have ·been embodied in a pamphlet entitled " Recent 
Roa-d Legislati-on" which is issued by the state highway 

--commission in connection with this department and will 
·be furnished to those desiring same, upon req·uest. 

Hoads IPld High,vays : 
State institutions; su per visors; appointment made by board 

of control .. .. .. . .. . .... ....... . .. . ... . . ... ... . . 124 

lload ()fticers: 
T~king gravel from highways . .. ..... .. ..... ...... . . . . 141 

Salary: 
See. entomologist. 
Mayor and councilmen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 160 

Saloon Petition : 
See into:&icating liquors. 

SanitaJ·y Engineer: 
Railroads ; must maintain sanitary close ts ·at depots ....... 127 

Savings Bank: 
Name not to indicate trust company. . . . . . . . . . . . . . . . . . . . 145 
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Schedules: 
Synopsis of 20 

Schools: j • ~ - ) 

Free text books ; see text books. 
Term "Nearest high school" distance between school house 

and high school, not residence . ... ... .. ....... .. .. . 101 
Intoxicating liquors. See fi ve mile J.imit law. 
Contl'ibutions of scl10ol funds . to ecclesiastical schools pro-

hibited . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117 
Normal training ; course required; duty of state superintend-

ent . ... . . ...... . . . ... .. . ............ . . . .. ...... 119 
~ormal training ; pri vilege of t o ·schools not receiving state 

aid · . .. . .. . . . ... .. .... .. .. .. ... . .. . . . ...... ... · . . 135 
Amount charged for text books. See free text books. 
Inspector normal training ; salary ; number of .. . ..... . .. ... H S-
Teachers may collect pay where schools closed because of 

epidemic .. .. . .... .. . .......... .... ...... . . . .. . ... l::i4 
Election of officers ; time for filing nominations; rul e as to 

compu·ting time . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 8 
Treasurer of ; selects bank for funds; board passes on ben<i . 1 'l' 8 

School Funds: 
Ecclesiastical school. See schools. . ~ . 

School Treasurer: 
Selects bank for funds; board passes only on bond ... . . . ·. . . 1 7 8 

Secretary of State : 
Blue sky law ... · .. '._' .... . ... ....... ..... ·.- .. · . . : . .... . ... . 
Automobiles; registration requir'ed for years used on high

ways; one-half rates for four years ' use and registra- · 
tion . ; ........... .. . . . ...... . · . . · · · · .. · · · · · · · .. . · · 

Foreign corporations ; fee ; exemption .. .. ... .. . .. . . : . . ... . 
Oil inspection fee ...... . ............ ... .... .. .. : .-.,.- .. . . 

Securities: ·J ·, 
Funds of policyholders . See insu ranee. 

Senators: , . , ~ 

::!1 

Holdovers ; compensation . .. ..... . ...... .. .. . .... , . . . . .. . 3G 
State; term of office ; holds ~ntil successor elected and quali -

fie.d; contest; withholding certificate ..... ............ SO 
·State ; when appointment made ................... . . . ·. ~ .· . . 8 1 

Ser·um: 
Sale of. See hog cholera serum. 
Sale and distribution within and without state ... ... ... , ... . 
Inspector. ·See hog cholera serum. 
Cost of. ·see hog cholera serum. 

Service: 
Lien for. See stallions. 

. , . 

,130 

INDEX 

Sheri.ft': 
Issues ·permit to carry concealed weapons, when. See con

cealed weapons. 

235 

Mil.eage . .and .exPI'lP.Se .o.f serving J)u-bpoen:~~· etc ... : .-..... ;. . . 16 9 

Special Counsel: 
Not .authorized for departments; exceptions . . . . ..... .. : . . 40 

Special Elections: 
Held with primary; hours for voting ... ... . 176 

Special Tax for Railway: 
Assessment; see taxation. 

Stallions: 
Lien for service. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 51 

State Institutions: 
Highways and bridges. See board of control. 
Roads and .highways of. See roads and . highways . . 

Stnte- Teacher's Certificate and Diploma: · · 
Revocation by superintendent ; board may a ffirm and review 

bu<t not rehear case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 214 

Statute of Limitations: 
Delinquent taxes · ... . ... .. ... . .- .-.- .- . .- .-. .- .-.-.-.-.-.- .. -. : . ' . . . 14 2 

Stock : 
Corporation; exchange of. See corporations. 
Assessment; n ational bank. See taxation. 

Stockholders: 
Of bank. •See taxation. 
Meeting of, held in state where incorporated ...... . .. · ... . 153 

Superintendent Public Instruction: 
Salary of; effective July 4, 191 3. Inspectors an d chie f cler~; 

!llppointment of 43 
Contribution of school funds to ecclesiastica l schools pro-

'hi·bited . ....... . ......... . .. .... . . . .. ... . -• .- . , . . -.· : 1<1. 7 • 
P riv.iJege of normal trainin·g to ·schools -not receiving state aid :13 5 
Inspector noz:mal training; sallliry; number .. .. . ... .. .. .. .. 14 8 
Of!i·ce appointive; consbituti-ona)ity of law .... . ......... .. .- 163 
State auditor's certificate ; revocation; affirma-tion of. . . . . . . 214 

Supervising Engineer: 
May be employed. See -board of control. 

SupervisorS ·: - ~ · · · -· · 
' Commi·ttee work; automobile. See board of supervisors .-

Roads and highways at state institutions. See roads and high
ways. 
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1'uxation: 
Bank gtock; bank furnishes list of stockholders. . . . . . . . . . . 81 
Assessments ; shares national bank ; value not determfne'd by 

adding ·borrowed money' to capital. . . . . . . . . . . . . . . . . . 85 
Team of rural mail cirrier exempt..... ..... . . . . . . . . . . . . 92 
To build railroad; assessed against real estate-not per·sonal. 9 6 
Automobiles; dealers must list ...... ............ . ... · ... 110 

·Board of swpervisors cannot pay bank for collection of. . . . . . 142 
Soldiers' exemption ; based on actua.l valudnot taxable vahe. 171 
Drainage assessments; installments. See drainage assess

ments. 
Assessment building and loan association; methods of acqili·r-

ing information by assessors. . . . . . . . . . . . . . . . . . . . . . . 2 01 
Special tax for aid of electric rwilway; assessment of real es-

tate of other railway lines within district; how valua-
tion ascertained ........................ . . ....... 205 

1'axes: 
Statute of limitation.s; does not run if proceedings are b y 

distress warrant ................ . r . • • • • • • • • • . • • • • 142 
'De.Hnquent, ·collection of; compens·ation paid coJ.lector. . . . . . 187 

Teachers: 
May collect pay where schools are closed on account of epi-

demic . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 154 

Teacher's Diploma: 
Revocation and review. See state teacher's certificate. 

Text Books: 
Free; peti.tion to submit proposition necessary . . . . . . . . . . . . . 92 

Tie Vote: 
Mayor. See cities and towns. 

Toilets-: 
· Railroads must .maintain at depots . .. .. .... .. . . ... ... .. . 1'27 

Townships: 
Not l-iable for. injuries to .person eRgaged in working J)olli tax; . 188 

Tt·ansmission Lines: • 
El'etttion If long' h'igh>ways and public l'li:nds; a·u t!frorlty· bYJ sn:pe.r-

visors· or railroad co-mmission dmttngll!fshed ........... . 182 
Cities and tewns ; cost ; h·o\V pai'd; queSlion su·bmitted' to: peo'Ple 189 

Treasurers: 
Cities and towns; daily balance of. See citi'es and· .towns. 

Tt·ust Companies: 
Trust funds or deposits cannot be invested in real estate-; 

pr-actice. discour.ag.eG~ . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . 6 4 
.A:nd banks·;, right' to lli<lt as tru:stees;• aosst·gn,iees;. a:d~inlistta'li·al's; . 

etc ............................. . ..... ... . ...... 120 
Name not to indicate savings bank ...................... 14 5 

INDEX 237 

Tt•ustees: 
Trust companies may act as. . . . . . . . . . . . . . . . . . . . . . . . . . . . 12 0 

Turnkey: 
Compensation. See board of control. 

Vacancy: 
Legislator. See compensation. 
·see Senator. 

Vasectomy Act: 
Law a pplies to those convicted after passage; does not apply 

to misdemeanants or persons in county or city jails .... 49 
Action deferred . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70 
Action deferred ( 2 d) ...... . ............ : . . . . . . . . . . . . . 7 7 

Voting l\Iachines: 
Use of party lever violation . . ... ....... ... . . . ....... .. 194 

'\V atellWOl'kS: 
Under commission plan. See cities a nd towns. 
Taxes or rents may be used to extend or r enew mains .... . 197 

'VitJtdrawals : 
After canvass commenced; saloon petition. See intoxicating 

liquors . 

'Vorkn1en's Compensation Act: 
All opinions rendered upon the workmen's compensation act 

of Iowa have ·been published in a supplement to this r e
port and w ill be furnished to those desiring same, upon 
request. 

'Veeds: 
Destruction of, r eq uired by property owners on their lands 

and highways adjacent thereto . . . . . . . . . . . . . . . . . . . . . 217 
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